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Workshop Overview

O

Addressing legal risks in emerging risk areas:
oAnimal identification
©Ohio Livestock Care Standards
oGIPSA
oFarm security issues

Understanding, assessing and adopting risk
management strategies.

Workshop Overview

Youwill . ..
1. Exp|ain the laws and 5. ASsess your Operation.
legal issues. 6. ldentify risk
2. Discuss strategies for management practices.
managing risk. 7. Adopt risk management
3. Follow up. practices.
Make resources 3. Evaluate the program
available on website. and participate in follow
up surveys.
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* Important components:
Exercises
Evaluations
Action
Follow up
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Animal Identification
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(479) 387-2331 erumley@uark.edu

5/29/2012



Animal ldentification Timeline

3000 BC
e Farmers begin branding animals to show ownership and identification

« State and federal programs tracing movement of livestock involved in
disease outbreaks are started for some diseases in cattle, swine & sheep.

December, 2003

* “The Cow that Stole Christmas”: BSE is discovered in cows in United
States

2004

» USDA introduces the voluntary National Animal Identification System
(NAIS) to identify and trace the movement of livestock.

2010

* USDA ends NAIS and begins a “flexible yet coordinated approach that
embraces the strengths and expertise of States, Tribal Nations, and
producers.”

NAIS Components

O

Premise Animal Animal
Identification Identification Tracing

 Landowners « Animals are Data on

register
“premises,” which
is then assigned a
unique PIN
identifier

PINs are
maintained in
state databases

identified movement

(individually or
as a group) with
unique ID
numbers that

stay with them
until slaughter

Numbers are
associated with
specific premises
in USDA
database

of animals
is
maintained
in state
and
private
sector
databases
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NAIS Concerns

O

State Identification Systems

O
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Where Are We Now?

O

Animal ID in Ohio- Covered Animals

O
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“The Ohio Department of Agriculture is taking the
first step in implementing the NAIS by encouraging
Ohio's livestock and poultry industries to voluntarily
register all premises (farms, markets, concentration
points, exhibitions, packing/processing plants, and
other locations) that produce, manage or hold
livestock.”

The Ohio livestock care standards board is
specifically prohibited from creating a statewide
animal identification system.

ONLY apply to animals moving interstate

Owned, led, and administered by the states and tribes

This is important, because it still raises many of the same concerns as
the federal system would have in terms of confidentiality and liability

Now reliant on protection of state FOIA laws, rather than the federal
exemption

“Bookend approach” to identification

Measured by benchmarks, rather than by premises or animals
that are registered/marked

Primary focus on state veterinarian to identify the animals
Species specific
Consequences for failure do not result in a loss of funding, but

instead in higher costs to export animals

Potential additional testing on animals before they can be moved from
state to state
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N

WI validates the application
7 and/or issuance of the ID#

¢| using ID distribution records.

N
D

CAinforms W! on the ID #
of the reference animal D

CA informs TX of the animal
shipped from TX to CA

<o

TX validates the movement of the
animal from TX to CA using ICVls =
or comparable records

) FL

» Brands would not be listed as official identification for
cattle

» However, animal health officials in the shipping and
receiving states may agree to ship or receive cattle that
are identified with brands

« If both the shipping and receiving states agree, then
branding will be an acceptable identification method
between those two states.

« If the shipping and receiving states do not agree,
another (acceptable) method of identification must be
used.
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Ohio Livestock Care Standards and
Ohio Animal Cruelty Laws
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» New regulations that establish standards of
care for dairy, beef, swine, turkeys, broilers,
sheep, goats, alpacas, llamas, and equine.

Feed and water
Health
Management
Transportation
Euthanasia

« Effective September 29, 2011.
» Ohio Administrative Code 901:12.

» Burden is now on the livestock operator to know
and implement the standards.

* ODA fact sheets on the standards are included in
workshop handbook.

» Detailed guides for each specie, videos and the
regulations are available online at
http://www.agri.ohio.gov/LivestockCareStandards/

5/29/2012
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Enforcement of Ohio Livestock Care Standards

O

» Ohio Department of Agriculture is responsible
for enforcement of the livestock care
standards.

» Enforcement program is complaint driven.

o No new inspection program for enforcing the
standards.

* ODA’s goals:
o Acknowledge the learning curve.
o Help bring operators into compliance.

Enforcement of Ohio Livestock Care Standards

O

« After receiving a credible complaint, ODA will
investigate the complaint.

o A credible complaint is one that does not specify
facts or an act that is a violation of standards.

» ODA has authority to enter the premises to
investigate the complaint.
o With permission of property owner/operator, or

o If permission not granted, then with an
administrative search warrant.

5/29/2012

11



Enforcement of Ohio Livestock Care Standards

O

Enforcement of Ohio Livestock Care Standards

O

5/29/2012
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Enforcement of Ohio Livestock Care Standards

O

Enforcement of Ohio Livestock Care Standards

O
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Enforcement of Ohio Livestock Care Standards

O

What about Ohio’s Animal Cruelty Law?

O

5/29/2012
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Ohio Animal Cruelty Law

O

Ohio Animal Cruelty Law

O
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GIPSA Update
O

GIPSA is:

O

USDA united states Department of Agricutture
s Crain Inspection, Packers & Stockyards Administration

5/29/2012

17



Main Goal: Helps “ensure a productive and
competitive global marketplace for U.S. agricultural
products.”

» Regulates the marketing of poultry, livestock, meat,
grains, and various other agricultural products

» Upholds “fair and competitive trading practices”
» Enforces the Packers and Stockyards Act

USDA United States Department of Agricullure

s Crain Inspection, Packers & Stockyards Administration

89 year old statute meant to protect
consumers and producers

» Prohibits “unfair and deceptive practices”
» Undue preferences
» Price manipulation

New Regulations are partially based on the original
PSA(plus amendments) and partially on the 2008
Farm Bill amendments.

5/29/2012
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It is unlawful for any packer, swine contractor or live poultry
dealer to
1. “Engage in or use any unfair, unjustly discriminatory or deceptive practice
or device;” or
2. “Make or give any undue or unreasonable preference or advantage to any
particular person or locality in any respect, or subject any particular
person or locality to any undue or unreasonable prejudice or disadvantage
In any respect”
7U.S.C. 192(a) & (b)

Any livestock or poultry contract that contains a provision
requiring the use of arbitration shall contain terms that
conspicuously disclose the right of the contract producer or
grower, prior to entering the contract, to decline the requirement
to use arbitration to resolve any controversy that may arise

7U.S.C. 197

It is unlawful for any packer, swine contractor or live
poultry dealer to
1. “Engage in or use any unfair, unjustly discriminatory or deceptive practice
or device;” or
2. “Make or give any undue or unreasonable preference or advantage to any
particular person or locality in any respect, or subject any particular
person or locality to any undue or unreasonable prejudice or disadvantage
In any respect”
7U.S.C. 192(a) & (b)

Any livestock or poultry contract that contains a provision
requiring the use of arbitration shall contain terms that
conspicuously disclose the right of the contract producer or
grower, prior to entering the contract, to decline the requirement
to use arbitration to resolve any controversy that may arise

7U.S.C. 197

5/29/2012

19



Who Would These Regulations Apply To?

Packer

 Buyer of livestock for
slaughter

¢ Person who manufactures
or prepares meat for sale
or shipment

« Marketer of livestock
products in an
unmanufactured form
* Wholesale brokers,

dealers or distributers

Swine Contractor

« A person who pays
another to raise and care
for hogs under a swine
production contract.

Live Poultry Dealer

« Person who obtains live
poultry by purchase or
under a poultry growing
arrangement

« Includes all stages of live
poultry production,
including pullets, laying
hens, breeders and broilers

« Excluding egg-type pullets,
hens that produce table
eggs, and breeder flocks for

/| theeggindustry.

Examples of Application

O

PSA Does Not Directly

PSA Directly Applies
Y App Apply

e LLC involved in swine * Producer marketing his

production contracts own livestock

« Broiler integrator » Producer buying
contracts livestock for her own

« Forward contracts of stocking or feeding

beef producers purposes.
* Producer who raises

hens that lay table eggs

5/29/2012
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Packers and Stockyards Act

O

It is unlawful for any packer, swine contractor or live poultry
dealer to
1. “Engage in or use any unfair, unjustly discriminatory or
deceptive practice or device;” or
2. “Make or give any undue or unreasonable preference or advantage to any
particular person or locality in any respect, or subject any particular
person or locality to any undue or unreasonable prejudice or disadvantage
In any respect”
7 U.S.C. 192(a) & (b)

Any livestock or poultry contract that contains a provision
requiring the use of arbitration shall contain terms that
conspicuously disclose the right of the contract producer or
grower, prior to entering the contract, to decline the requirement
to use arbitration to resolve any controversy that may arise

7U.S.C. 197

Additional Capital Investments

O

* An “additional capital investment” is “a combined amount of
$12,500 or more per structure paid by a poultry grower or
swine production contract grower over the life of the poultry
growing arrangement or swine production contract beyond
the initial investment for facilities used to grow, raise and care
for poultry or swine”

Includes: total cost of upgrades to the structure, upgrades or equipment
located in and around each structure, goods and professional services
that are directly attributable to the additional capital investment.”

Does not include: costs of maintenance and repair

C.F.R.§201.2(n)

5/29/2012
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Additional Capital Investments
“unfair, unjustly discriminatory and deceptive practices”

Factors:

Who:

» Does the producer have
discretion to decide for
or against the capital
investment?

¢ Is the investment the
result of coercion,
retaliation or threats of
coercion or retaliation?

Additional Capital Investments
“unfair, unjustly discriminatory and deceptive practices”

Factors:

» Does the integrator
intend to (or actually
does) close or
substantially reduce
operations at the
processing facility within
one year of requiring the
investment? (barring a
catastrophe, natural
disaster or emergency)

Who:

5/29/2012
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Additional Capital Investments
“unfair, unjustly discriminatory and deceptive practices”

Factors:

Who:

¢ Is the investment cost
reasonably expected to
be recouped by the
producer?

* Is the producer given a
reasonable time period
to implement the
required investments?

Additional Capital Investments
“unfair, unjustly discriminatory and deceptive practices”

Factors:

* How old are the
producer’s facilities?
© Taking into account recent
upgrades to or capital
investments in the facilities
 Are all similarly situated
producers required to
make the same
investments?

Who:

5/29/2012
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Additional Capital Investments
“unfair, unjustly discriminatory and deceptive practices”

Factors: Who:

* Are equipment changes
required on equipment
that is previously
approved and is still
operating as it was
intended to operate,
unless “adequate
compensation
incentives” are offered?

“Reasonable notice” of bird delivery suspension

“unfair, unjustly discrimin@ry and deceptive practices”

Factors: Who:

« If grower has been given
written notice of intent to
suspend delivery

« If notice is given at least 90
days before suspension date

« If notice includes
© Reason for suspension
o Length of suspension
o Date delivery will resume

« If a catastrophe, natural
disaster or other emergency
prevented the notice.

5/29/2012

24



“Reasonable Time” to Cure Breach
“unfair, unjustly discriminatory and deceptive practices”

Factors:

Who:

« If written notice was
supplied upon initial
discovery

¢ If notice includes
o Description of the act/omission
o Date of breach;

o Explanation of how producer
can remedy breach (if possible);

o Date of reasonable time to
remedy

“Reasonable Time” to Cure Breach

“unfair, unjustly discriminatory and deceptive practices”

Factors:

« If notice allows a
response to the claimed
breach and gives
adequate time to do so

« If time period takes into
account the producer’s
ongoing responsibility to
the animals under their
care

Who:

5/29/2012

25



Packers and Stockyards Act

O

It is unlawful for any packer, swine contractor or live poultry
dealer to

1. “Engage in or use any unfair, unjustly discriminatory or deceptive practice
or device;” or
2. “Make or give any undue or unreasonable preference or advantage to any
particular person or locality in any respect, or subject any particular
person or locality to any undue or unreasonable prejudice or disadvantage
In any respect”
7 U.S.C. 192(a) & (b)

Any livestock or poultry contract that contains a provision
requiring the use of arbitration shall contain terms that
conspicuously disclose the right of the contract producer or
grower, prior to entering the contract, to decline the requirement
to use arbitration to resolve any controversy that may arise

7U.S.C.197

Arbitration Clauses

Arbitration as a “meaningful opportunity” for participation

« If disclosure is made in
“bold, conspicuous print”
describing

© The costs paid by the producer;

~ Reasonableness of costs for
typical arbitration

o May include administrative
and filing fees, arbitrator
deposits and fees

© The arbitration process;
« If it complies w/ the Federal

Arbitration Act

o Any limitations on legal rights
and remedies of the producer

5/29/2012
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Arbitration Clauses

Arbitration as a “meaningful opportunity” for participation

Factors:

¢ If qualified neutral parties
will be used as arbitrators

 If a written opinion based
on law and precedent will
be given to the parties

« If there are reasonable time
limits to the arbitration
process and outcome

« If arbitration is used only to
resolve disputes relevant to
contractual obligations

Arbitration Clauses

Arbitration as a “meaningful opportunity” for participation

* This statement must be
on the contract signature

page:

A poultry grower, livestock producer or swine
production contract grower has the right to decline
to be bound by the arbitration provision set forth in
this agreement. A poultry grower, livestock
producer or swine production contract grower shall
indicate whether or not it desires to be bound by
the arbitration provision by signing one of the
following statements; failure to choose an option
will be treated as if the poultry grower, livestock
producer or swine production contract grower
declined to be bound by the arbitration provisions
set forth in this Agreement

| decline to be bound by the arbitration provisions
set forth in this Agreement:

| accept the arbitration provisions as set forth in
this Agreement :

5/29/2012
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* GIPSA Penalties: Violations are resolved, according to
their seriousness, as follows:
Cease and desist orders
Suspension of business operations

Civil Penalties up to $11,000 per violation (up to $27,000 for
violations of poultry trust provisions)

Serious violations can be referred to the Dept. of Justice for
permanent injunctions, fines, and jail sentences.

 Private party civil penalties include reparations and
damages
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Farm Security Issues

PEGGY KIRK HALL
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Farm Security Issues

« Livestock containment
Liability for animals running at large.

« Allegations of mistreatment
“Undercover” employees or visitors on the farm.
Reports/allegations of cruel management practices.

5/29/2012
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Animals Running at Large Law

O

Animals Running at Large Law

O

5/29/2012
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Animals Running at Large Revisions

O

Animals Running at Large Revisions

O

5/29/2012
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Animals Running at Large

O

Allegations of Mistreatment

O

5/29/2012
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Allegations of Mistreatment

O

Allegations of Mistreatment

O

5/29/2012
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Managing Legal Risk
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Managing Legal Risk
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Managing Legal Risk

O
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Managing Legal Risk

» Farm security @

Animal containment: fences, gates, enclosures
Use best management practices in construction.
Conduct routine inspection and maintenance.

o Follow a written policy.

Maintain records.

Use locks?

Use cameras?

Address responsibility for leasing situation.

o Is owner or tenant responsible for containment
infrastructure?

Managing Legal Risk

» Farm security

Relationship with local law enforcement
Develop relationship with local patrol.
Report suspicious behavior in your area.

Help cultivate an understanding of your operation and
other livestock operators in the community.

o Educational meeting?
Ensure understanding of Animals at Large revisions.
o County prosecutor involvement

5/29/2012
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Managing Legal Risk
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Managing Legal Risk
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Managing Legal Risk

O
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Managing Legal Risk:
Business Organizations

ELIZABETH RUMLEY
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» What is so Important about a Business Structure?

Liability Protection — separating assets so that a creditor
or plaintiff cannot take everything you own

Fairly cheap to use
Easy to set up

5/29/2012
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Know what business entities provide protection:

» No protection - Sole Proprietorship and General
Partnership

» Some partners protected — Limited Partnership

» Full protection — Limited Liability Companies and
Corporations

* Some business entities
function as a separate
legal entity (like
another person) and ]
others do not.

5/29/2012
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O

Like “Fire Breaks” -Not Shields

AA AG

ACA

AT

ACC | ACT

640 Acre section of land.

How to use a Business Entity

O

» Creating a business
entity is not enough to
provide any protection

» Creating a business
entity is like buying
another basket...

5/29/2012

42



Respect the Business Structure

O

Issues we’ll cover for each one

O

5/29/2012
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Types of Business Structures

Sole Proprietorship

O

5/29/2012
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Sole Proprietorship

O

General Partnership

O

45



5/29/2012

General Partnership
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General Partnership

O
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General Partnership

O

General Partnership

O
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Limited Partnership

O

Limited Partnership

O
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Example

O

Limited Liability Company (LLC)

O

5/29/2012

49



LLC

LLC

5/29/2012
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LLC

Corporations

O

5/29/2012
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Corporations

O

Corporations

O
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Corporations

O

Corporations

O
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Types of Corporations

O

Types of Corporations

O

5/29/2012
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How to choose!

O

» Deciding which business structure to use is an
important decision.
» Many factors to consider

-Who is involved
-What is their role

-What are the requirements
-What makes the most sense for your business

Contact
Information:

University of Arkansas

School of Law

Elizabeth R. Rumley
Phone: (479) 387-2331
Email: erumley@uark.edu

www.nationalaglawcenter.orqg

5/29/2012
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