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The statutes and Constitution are current through the 2018 reqular and special legislative sessions.
The statutes are subject to changes by the Kentucky Reviser of Statutes.

KY Rev Stat § 224.10-100. Powers and duties of cabinet.

In addition to any other powers and duties vested in it by law, the cabinet shall have
the authority, power, and duty to:

(1) Exercise general supervision of the administration and enforcement of this
chapter, and all rules, regulations, and orders promulgated thereunder;

(2) Prepare and develop a comprehensive plan or plans related to the
environment of the Commonwealth;

(3) Encourage industrial, commercial, residential, and community
development which provides the best usage of land areas, maximizes
environmental benefits, and minimizes the effects of less desirable
environmental conditions;

(4) Develop and conduct a comprehensive program for the management of
water, land, and air resources to assure their protection and balance utilization
consistent with the environmental policy of the Commonwealth;

(5) Provide for the prevention, abatement, and control of all water, land, and
air pollution, including but not limited to that related to particulates,
pesticides, gases, dust, vapors, noise, radiation, odor, nutrients, heated liquid,

or other contaminants; \
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(6) Provide for the control and regulation of surface coal mining and
reclamation in a manner to accomplish the purposes of KRS Chapter 350;

(7) Secure necessary scientific, technical, administrative, and operational
services, including laboratory facilities, by contract or otherwise;

(8) Collect and disseminate information and conduct educational and training
programs relating to the protection of the environment;

(9) Appear and participate in proceedings before any federal regulatory agency
involving or affecting the purposes of the cabinet;

(10) Enter and inspect any property or premises for the purpose of investigating
either actual or suspected sources of pollution or contamination or for the
purpose of ascertaining compliance or noncompliance with this chapter, or any
regulation which may be promulgated thereunder;

(11) Conduct investigations and hold hearings and compel the attendance of
witnesses and the production of accounts, books, and records by the issuance of
subpoenas;

(12) Accept, receive, and administer grants or other funds or gifts from public
and private agencies including the federal government for the purpose of
carrying out any of the functions of the cabinet. The funds received by the
cabinet shall be deposited in the State Treasury to the account of the cabinet;

(13) Request and receive the assistance of any state or municipal educational
institution, experiment station, laboratory, or other agency when it is deemed
necessary or beneficial by the cabinet in the performance of its duties;

(14) Advise, consult, and cooperate with other agencies of the Commonwealth,
other states, the federal government, and interstate and interlocal agencies,
and affected persons, groups, and industries;

(15) Formulate guides for measuring presently unidentified environmental
values and relationships so they can be given appropriate consideration along
with social, economic, and technical considerations in decision making;

(16) Monitor the environment to afford more effective and efficient control
practices, to identify changes and conditions in ecological systems, and to
warn of emergency conditions;

(17) Adopt, modify, or repeal with the recommendation of the commission any
standard, regulation, or plan;

(18) Issue, after hearing, orders abating activities in violation of this i
chapter, or the provisions of this chapter, or the regulations promulgated ( \
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pursuant thereto and requiring the adoption of the remedial measures the
cabinet deems necessary;

(19) Issue, continue in effect, revoke, modify, suspend, or deny under such
conditions as the cabinet may prescribe and require that applications be
accompanied by plans, specifications, and other information the cabinet deems
necessary for the following permits:

(a) Permits to discharge into any waters of the Commonwealth, and for
the installation, alteration, expansion, or operation of any sewage
system; however, the cabinet may refuse to issue the permits to any
person, or any partnership, corporation, etc., of which the person owns
more than ten percent (10%) interest, who has improperly constructed,
operated, or maintained a sewage system willfully, through negligence,
or because of lack of proper knowledge or qualifications until the time
that person demonstrates proper qualifications to the cabinet and
provides the cabinet with a performance bond;

(b) Permits for the installation, alteration, or use of any machine,
equipment, device, or other article that may cause or contribute to air
pollution or is intended primarily to prevent or control the emission of
air pollution; or

(c) Permits for the establishment or construction and the operation or
maintenance of waste disposal sites and facilities;

(20) May establish, by regulation, a fee or schedule of fees for the cost of
processing applications for permits authorized by this chapter, and for the cost
of processing applications for exemptions or partial exemptions which may
include but not be limited to the administrative costs of a hearing held as a
result of the exemption application, except that applicants for existing or
proposed publicly owned facilities shall be exempt from any charge, other than
emissions fees assessed pursuant to KRS 224.20-050, and that certain
nonprofit organizations shall be charged lower fees to process water discharge
permits under KRS 224.16-050(5);

(21) May require for persons discharging into the waters or onto the land of the
Commonwealth, by regulation, order, or permit, technological levels of
treatment and effluent limitations;

(22) Require, by regulation, that any person engaged in any operation regulated
pursuant to this chapter install, maintain, and use at such locations and

intervals as the cabinet may prescribe any equipment, device, or test and the
methodologies and procedures for the use of the equipment, device, or ’

test to monitor the nature and amount of any substance emitted or Q‘ E
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discharged into the ambient air or waters or land of the Commonwealth and to
provide any information concerning the monitoring to the cabinet in
accordance with the provisions of subsection (23) of this section;

(23) Require by regulation that any person engaged in any operation regulated
pursuant to this chapter file with the cabinet reports containing information as
to location, size, height, rate of emission or discharge, and composition of any
substance discharged or emitted into the ambient air or into the waters or onto
the land of the Commonwealth, and such other information the cabinet may
require;

(24) Promulgate regulations, guidelines, and standards for waste planning and
management activities, approve waste management facilities, develop and
publish a comprehensive statewide plan for nonhazardous waste management
which shall contain but not be limited to the provisions set forth in KRS224.43-
345, and develop and publish a comprehensive statewide plan for hazardous
waste management which shall contain but not be limited to the following:

(a) A description of current hazardous waste management practices and
costs, including treatment and disposal, within the Commonwealth;

(b) An inventory and description of all existing facilities where
hazardous waste is being generated, treated, recycled, stored, or
disposed of, including an inventory of the deficiencies of present
facilities in meeting current hazardous waste management needs and a
statement of the ability of present hazardous waste management
facilities to comply with state and federal laws relating to hazardous
waste;

(c) A description of the sources of hazardous waste affecting the
Commonwealth including the types and quantities of hazardous waste
currently being generated and a projection of such activities as can be
expected to continue for not less than twenty (20) years into the future;
and

(d) An identification and continuing evaluation of those locations within
the Commonwealth which are naturally or may be engineered to be
suitable for the establishment of hazardous waste management
facilities, and an identification of those general characteristics, values,
and attributes which would render a particular location unsuitable,
consistent with the policy of minimizing land disposal and encouraging
the treatment and recycling of the wastes. The statewide waste
management plans shall be developed consistent with state and

federal laws relating to waste; ( ( \
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(25) Perform other acts necessary to carry out the duties and responsibilities
described in this section;

(26) Preserve existing clean air resources while ensuring economic growth by
issuing regulations, which shall be no more stringent than federal
requirements, setting maximum allowable increases from stationary sources
over baseline concentrations of air contaminants to prevent significant
deterioration in areas meeting the state and national ambient air quality
standards;

(27) Promulgate regulations concerning the bonding provisions of
subsection(19)(a) of this section, setting forth bonding requirements, including
but not limited to requirements for the amount, duration, release, and
forfeiture of the bonds. All funds from the forfeiture of bonds required pursuant
to this section shall be placed in the State Treasury and credited to a special
trust and agency account which shall not lapse. The account shall be known as
the "sewage treatment system rehabilitation fund" and all moneys placed in
the fund shall be used for the elimination of nuisances and hazards created by
sewage systems which were improperly built, operated, or maintained, and
insofar as practicable be used to correct the problems at the same site for which
the bond or other sureties were originally provided;

(28) Promulgate administrative regulations not inconsistent with the
provisions of law administered by the cabinet; and

(29) Through the secretary or designee of the secretary, enter into, execute,
and enforce reciprocal agreements with responsible officers of other states
relating to compliance with the requirements of KRS Chapters 350, 351, and
352 and the administrative regulations promulgated under those chapters

KY Rev Stat § 224.70-100. Policy and purpose as to water quality.

(1) It is hereby declared to be the policy of this Commonwealth to conserve the
waters of the Commonwealth for public water supplies, for the propagation
of fish and aquatic life, for fowl, animal wildlife and arboreous growth,
and for agricultural, industrial, recreational and other legitimate uses; to
provide a comprehensive program in the public interest for the prevention,
abatement and control of pollution; to provide effective means for the
execution and enforcement of such program; and to provide for
cooperation with agencies of other states or of the federal government in
carrying out these objectives.

(2) The following are among the purposes of KRS Chapter 224: to

safeguard from pollution the uncontaminated waters of the ( ( \
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Commonwealth; to prevent the creation of any new pollution of the waters of
the Commonwealth; and to abate any existing pollution.

KY Rev Stat § 224.70-110. General prohibition against water pollution.

No person shall, directly or indirectly, throw, drain, run or otherwise discharge into
any of the waters of the Commonwealth, or cause, permit or suffer to be thrown,
drained, run or otherwise discharged into such waters any pollutant, or any substance
that shall cause or contribute to the pollution of the waters of the Commonwealth in
contravention of the standards adopted by the cabinet or in contravention of any of
the rules, regulations, permits, or orders of the cabinet or in contravention of any of
the provisions of this chapter.

401 KY Admin Regs Service 5:055. Scope and applicability of the KPDES
Program.

Section 1. Definitions. Definitions established in 40 C.F.R. 122.2 shall apply for the
interpretation of federal regulations that are cited within this administrative
regulation.

Section 2. Applicability of the KPDES Requirements.

(1) A KPDES permit shall be required to discharge pollutants from a point
source into waters of the Commonwealth.

(2) Compliance with the KPDES program requirements shall constitute
compliance with the operational permit requirements of 401 KAR 5:005.

(3) Failure to obtain a KPDES permit shall not relieve a discharger whose
discharge is subject to the KPDES program from complying with the applicable
performance standards of the KPDES program, 401 KAR 5:050 through 5:080.

Section 3. Point Source Categories Requiring a KPDES Permit.

(1) The following categories of point sources shall require a KPDES permit to
discharge:

(a) A point source discharge identified in 40 C.F.R. 122, effective July 1,
2012;

(b) A concentrated animal feeding operation,;
(c) A concentrated aquatic animal production facility;
(d) A discharge into aquaculture projects;

(e) A discharge from separate storm sewers; and

(f) A silviculture point source. Q‘ E
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(2) A facility covered by a general permit issued pursuant to Section 8 of this
administrative regulation, may be required to obtain an individual permit based
on contributions to water pollution.

(3) If an individual permit is required pursuant to this section, except as
provided in subsection (4) of this section, the cabinet shall notify the
discharger of that decision and the reasons for it.

(a) The discharger shall apply for a permit pursuant to 401 KAR 5:060
within sixty (60) days of notice, unless an extension is requested by the
applicant.

(b) The question of if the permit determination was proper shall remain
open for consideration during the public comment period pursuant to
401 KAR 5:075 and in a subsequent hearing pursuant to KRS 224.10-
420(2).

(4)

(a) Prior to a determination that an individual permit shall be required
for a storm water discharge, the cabinet may require the discharger to
submit information regarding the nature of the discharge as established
in 40 C.F.R. 122.21(e), effective July 1, 2012, if:

1. The provisions of the general permit are not sufficient to protect
human health and the environment; or

2. The discharger has a history of noncompliance with the
provisions of the general permit.

(b) If an individual permit is required pursuant to this section, the
cabinet shall notify the discharger of that decision and the reasons for it.

(c) The discharger shall apply for a KPDES permit within sixty (60) days
of notice, unless an extension is requested by the applicant.

(d) The question of if the initial determination was proper shall remain
open for consideration during the public comment period pursuant to
401 KAR 5:075 and in a subsequent hearing pursuant to KRS 224.10-
420(2).

Section 4. Exclusions. An exclusion from the requirement to obtain a KPDES permit
shall be:

(1) A discharge identified in 40 C.F.R. 122.3, effective July 1, 2012, or KRS 224.16-

050(6); ;
AN
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(2) An authorization by permit or by rule that is prepared to assure that
underground injection will not endanger drinking water supplies, pursuant to
the Safe Drinking Water Act, 42 U.S.C. 300f-300j, and that are issued under a
state or federal Underground Injection Control program;

(3) An underground injection control well that is permitted pursuant to 40
C.F.R. 144 if those permits are protective of public health and welfare and
prevent the pollution of ground and surface waters; or

(4) A discharge that is not regulated by the U.S. EPA under the Clean Water Act
Section 402, 33 U.S.C. 1342.

Section 5. Prohibitions. The cabinet shall not issue a KPDES permit if:

(1) The conditions of the permit would violate the provisions of KRS Chapter
224,

(2) The regional administrator has objected to issuance of the permit in writing
pursuant to the procedures specified in 40 C.F.R. 123.44, effective July 1, 2012;

(3) The conditions of the permit do not comply with the water quality standards
established in 401 KAR 10:031; or

(4) A prohibition is established in 40 C.F.R. 122.4, effective July 1, 2012.
Section 6. Variance Requests from Technology-based Effluent Limitations.

(1) Anon-POTW may request a variance from otherwise applicable effluent
limitations as established in 40 C.F.R. 122.21(m), effective July 1, 2012.

(2) Anon-POTW may request an expedited variance as established in 40 C.F.R.
122.21(0), effective July 1, 2011.

Section 7. Effect of a Permit. The effect of a KPDES permit shall be as established in 40
C.F.R.122.5, effective July 1, 2012.

Section 8. A General permit shall be issued as established in 40 C.F.R. 122.28,
effective July 1, 2012.

Section 9. Disposal of Pollutants into Underground Injection Control Wells, into
Publicly Owned Treatment Works, or by Land Application.

(1) An adjustment of effluent limitations related to disposal of pollutants into
wells, into publicly owned treatment works, or by land application shall be as
established in 40 C.F.R. 122.50, effective July 1, 2012.

(2) The cabinet may issue permits to control the disposal of pollutants into

wells if necessary to protect the public health and welfare and to prevent (
the pollution of ground and surface waters. Q‘ A
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Section 10. Variances from Technology-Based Treatment Requirements Available to
KPDES Applicants. Consistent with KRS 224.16-050, the variance provisions in this
section and in 401 KAR 5:080, Sections 2 and 4, establish those variances from
technology-based requirements available to KPDES applicants.

(1) Economic capability. The cabinet, with the concurrence of U.S. EPA, may
modify BAT requirements for a point source if the owner or operator
demonstrates that the variance satisfies the requirements of 33 U.S.C. 1311(c).

(2) Environmental considerations. The cabinet, with the concurrence of U.S.
EPA, may modify the BAT requirement for a point source that does not
discharge toxic pollutants identified in 40 C.F.R. 401.15, effective July 1, 2012,
conventional pollutants, or the thermal component of that discharge, if the
owner or operator demonstrates that the modification is consistent with the
conditions established in 33 U.S.C. 1311(g).

(3) Innovative technology. The cabinet shall establish a date for complying with
the deadline for achieving BAT not later than two (2) years after the date for
compliance with the effluent limitation would otherwise be applicable, if the
innovative technology is as established in 33 U.S.C. 1311(k) and after
consultation with the U.S. EPA Regional Administrator, as required by 40 C.F.R.
124.62(a)(2), effective July 1, 2012.

(4) Thermal pollution. An alternative effluent limitation for the thermal
component of a discharge shall be as established in 33 U.S.C. 1326(a).

Section 11. Substitutions, Exceptions, and Additions to Cited Federal Regulations.

(1) "Waters of the Commonwealth" shall be substituted for "Waters of the
United States" in the federal regulations cited in Sections 1 through 10 of this
administrative regulation.

(2) "Cabinet" shall be substituted for "Director" if the authority to administer
the federal regulations cited in Sections 1 through 10 of this administrative
regulation has been delegated to the cabinet.

(3) "KPDES" shall be substituted for "NPDES" if the cabinet has been delegated
authority to implement federal regulations cited in Sections 1 through 10 of this
administrative regulation.

(4) "Standard metropolitan statistical areas as defined by the University of
Louisville Urban Studies Center, consistent with the U.S. Office of Management
and Budget" shall be substituted for ''Standard metropolitan statistical areas as
defined by the Office of Management and Budget" in 40 C.F.R. 122.28(a)(1)(vi).

A
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(5) "Urbanized areas as designated by the University of Louisville Urban Studies
Center consistent with the U.S. Bureau of the Census" shall be substituted for
"Urbanized areas as designated by the Bureau of the Census according to
criteria in 30 FR 15202, effective May 1, 1974" in 40 C.F.R. 122.28 (a)(1)(vi).

401 KY Admin Regs Service 5:060. KPDES application requirements.

Section 1. Definitions. Except as established in 401 KAR 5:002, definitions established
in 40 C.F.R. 122.2 shall apply for the interpretation of the federal regulations cited
within this administrative regulation.

Section 2. Applying for a KPDES Permit.

(1) Application requirements. A person who is required to have a permit,
including a new applicant or permittee with an expiring permit, shall complete,
sign, and submit an application to the cabinet as established in this
administrative regulation and 401 KAR 5:055.

(2) Duty to apply.
(a)

1. A person who discharges or proposes to discharge pollutants
and who does not have an effective permit shall submit a complete
application to the cabinet in accordance with this section, unless
excluded as established in clauses a. through c. of this
subparagraph.

a. A person covered pursuant to general permits as
established in 40 C.F.R. 122.28.

b. A person discharging to a POTW as established in 40
C.F.R. 122.3 unless the cabinet requires an individual permit
pursuant to 40 C.F.R. 122.44(m).

c. A user of a privately owned treatment works, unless the
cabinet requires an individual permit pursuant to 40 C.F.R.

122.44,(m).

2. The application shall include a BMP program if necessary
pursuant to 40 C.F.R. 122.44(k).

(b) An applicant shall submit the appropriate application form, as
established in Table 1 of this paragraph.

AN
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TABLE 1

Discharge Type Required
Application Form

POTW 1and A
CAFO 1and B
Aquatic Animal Production Facility 1and B
Manufacturing, commercial, mining and silvicultural discharges 1andC

with process water

Manufacturing, commercial, mining and silvicultural discharges 1 and SC
with nonprocess wastewater only

Industrial stormwater point source discharges 1andF

(3) Additional requirements for KPDES applications shall be as established in
40 C.F.R.122.21 and the modifications, exceptions, and additions of Section 11 of
this administrative regulation.

(4) Continuation of expiring permits.

(a) The conditions of an expired permit shall continue in force until the
effective date of a new permit if:

1. The permittee has submitted a timely and complete application;
and

2. The cabinet, through no fault of the permittee, does not issue a
new permit with an effective date pursuant to 401 KAR 5:075,
Section 11, on or before the expiration date of the previous permit.

(b) Effect. A permit continued pursuant to this subsection shall remain
fully effective and enforceable until the effective date of a new permit.

(c) Enforcement. If the permittee is not in compliance with the
conditions of the expiring or expired permit the cabinet shall:

1. Initiate enforcement action based upon the permit that has been

continued; Q‘ ' E
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2. Issue a notice of intent to deny the new permit pursuant to 401
KAR 5:075, Section 3;

3. Issue a new permit pursuant to 401 KAR 5:075 with appropriate
conditions to ensure that the permit is protective of water quality;
or

4. Take action authorized by KRS 224 and 401 KAR Chapter 5.
Section 3. Service of Process.

(1) Each applicant and permittee shall provide the cabinet with an address for
receipt of a legal document for service of process.

(2) The last address provided to the cabinet pursuant to this provision shall be
the address at which the cabinet shall tender a legal notice.

Section 4. Signatories to Permit Applications and Reports. Signatories to permit
applications and reports shall be as established in 40 C.F.R. 122.22.

Section 5. Concentrated Animal Feeding Operations.

(1) Additional permit application and special KPDES program requirements
shall be as established in 40 C.F.R. 122.23.

(2) The incorporation of the terms of a CAFO's nutrient management plan into
the terms and conditions of a general permit if a CAFO obtains coverage under a
general permit in accordance with 40 C.F.R. 122.23(h) and 40 C.F.R. 122.28 is not
a cause for permit modification pursuant to the requirements of 401 KAR 5:050,
Section 7 or 40 C.F.R. 122.62.

(3) The incorporation of changes to the terms of a CAFO's nutrient
management plan that have been revised in accordance with the requirements
established in 40 C.F.R. 122.42(e)(6) shall be a minor modification as
established in 40 C.F.R. 122.63.

Section 6. Concentrated Aquatic Animal Production Facilities. A concentrated aquatic
animal production facility shall be a point source subject to the KPDES permit
program and shall be subject to permit application and special KPDES program
requirements established in 40 C.F.R. 122.24.

Section 7. Aquaculture Projects. A discharge into an aquaculture project shall be a
point source subject to the KPDES permit program and the requirements established
in 40 C.F.R.122.25.

Section 8. Stormwater Discharges. A point source discharge of stormwater shall be

subject to the KPDES permit program and the requirements established in 40 (
C.F.R.122.26. ( \
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Section 9. Silvicultural Activities. A silvicultural point source shall be a point source
subject to the KPDES permit program and the requirements established in 40 C.F.R.
122.27.

Section 10. Regulated Small MS4.

(1) The objective of regulating a small MS4 shall be as established in 40 C.F.R.
122.30.

(2) The operator of a small MS4 shall be subject to regulation as established in
40 C.F.R.122.32.

(3) The application requirements for a small MS4 shall be as established in 40
C.F.R.122.33.

(4) The permit for a small MS4 shall contain conditions consistent with the
requirements established in 40 C.F.R. 122.34.

(5) A small MS4 may share responsibilities to implement minimum control
measures as established in 40 C.F.R. 122.35.

Section 11. Substitutions, Exceptions, and Additions to Cited Federal Regulations.

(1) "Waters of the Commonwealth" shall be substituted for "Waters of the
United States" in the federal regulations cited in this administrative regulation.

(2) ""Cabinet" shall be substituted for "Director" in the federal regulations cited
in this administrative regulation.

(3) "KPDES'" shall be substituted for "NPDES" in the federal regulations cited
in this administrative regulation.

(4) The forms required in Section 2(2)(b) of this administrative regulation shall
be substituted for the federal forms established in 40 C.F.R. 122.21.

(5) The conditions for Cooling Water Phase II shall be as established in 40 C.F.R.
122.21(r)(1)(ii).

(6) The special procedures related to thermal variances cited as 40 C.F.R.
Section 124.65 in 40 C.F.R. 122.21(m)(6) shall be modified to 40 C.F.R. 124.62.

Section 12. Incorporation by Reference.
(1) The following material is incorporated by reference:
(a) KPDES Form 1, DEP 7032, March 2018;
(b) KPDES Form A, DEP 7032A, March 2018;

(c) KPDES Form B, DEP 7032B, March 2018; ( \
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(d) KPDES Form C, DEP 7032C, March 2018;

(e) KPDES Form SC, DEP 7032SC, March 2018;
(f) KPDES Form F, DEP 7032F, March 2018; and
(g) KPDES Form NE, DEP 7032NE, March 2018.

(2) This material may be inspected, copied, or obtained, subject to applicable
copyright law, at the Division of Water, 300 Sower Boulevard, Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 p.m. This material may
also be obtained through the Division of Water Web site at http://water.ky.gov.

KY Rev Stat § 224.71-100. Definitions for KY Rev Stat § 224.71-100 to 224.71-
140.

As used in KRS 224.71-100 to 224.71-140, unless the context requires otherwise:

(1) “Agriculture operation” means any farm operation on a tract of land,
including all income-producing improvements and farm dwellings, together
with other farm buildings and structures incident to the operation and
maintenance of the farm, situated on ten (10) contiguous acres or more of land
used for the production of livestock, livestock products, poultry, poultry
products, milk, milk products, or silviculture products, or for the growing of
crops such as, but not limited to, tobacco, corn, soybeans, small grains, fruit
and vegetables; or devoted to and meeting the requirements and qualifications
for payments to agriculture programs under an agreement with the state or
federal government;

(2) “Bad actor” means any person engaged in agriculture operations, who
receives written notification of documented water pollution and of the
agriculture water quality plan needed to prevent water pollution, and is
provided technical assistance, and financial assistance when possible, to
implement the agriculture water quality plan, but still refuses or fails to comply
with the requirements of the agriculture water quality plan;

(3) “Best management practices” means, for agriculture operations, the most
effective, practical, and economical means of reducing and preventing water
pollution provided by the United States Department of Agriculture Soil
Conservation Service and the Soil and Water Conservation Commission. Best
management practices shall establish a minimum level of acceptable quality for
planning, siting, designing, installing, operating, and maintaining these

practices;

(4) “Conservation plan” means a plan, provided by the United States .

Department of Agriculture Soil Conservation Service and the Soil and \
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Water Conservation Commission, describing best land management practices,
including an installation schedule and maintenance program, which when
completely implemented, will improve and maintain soil, water, and related
plant and animal resources of the land;

(5) “Compliance plan” means a conservation plan containing best
management practices developed for persons engaged in agriculture operations
by the United States Department of Agriculture Soil Conservation Services, in
conjunction with local conservation districts as required for eligibility under
the Federal Food Security Act;

(6) “Forest stewardship management plan” means a plan developed by the
cabinet’s Division of Forestry, the cabinet’s Division of Conservation, the
Department of Fish and Wildlife Resources, and the United States Department
of Agriculture Soil Conservation Service which establishes practices for a
person engaged in agriculture operations to manage forest lands in accordance
with sound silvicultural principles;

(7) “Conservation district” means a subdivision of state government organized
pursuant to KRS Chapter 262 for the specific purpose of assisting persons
engaged in agriculture operations and land users in solving soil and water
resources problems, setting priorities for conservation work to be
accomplished, and coordinating the federal, state, and local resources to carry
out these programs;

(8) “Groundwater” means subsurface water occurring in the zone of saturation
beneath the water table and any perched water zones below the B soil horizon,;

(9) “Water priority protection region” means an area specifically delineated
where water pollution from agriculture operations has been scientifically
documented;

(10) “Agriculture water quality plan” means a document incorporating the
conservation plan, compliance plan, or forest stewardship management plan as
necessary to prevent groundwater and surface water pollution from an
agriculture operation,;

(11) “Surface water” means those waters having well-defined banks and beds,
either constantly or intermittently flowing; lakes and impounded waters,
marshes and wetlands; and any subterranean waters flowing in well-defined
channels and having a demonstrable hydrologic connection with the surface.
Effluent ditches and lagoons used for waste treatment which are situated on
property owned, leased, or under valid easement by a permitted discharger

shall not be considered to be surface waters of the Commonwealth,; ’
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(12) “Soil and Water Conservation Commission” means the commission
created in KRS 146.090 for the purpose of administering the organization of
conservation districts; and

(13) “Livestock” means cattle, sheep, swine, goats, horses, alpacas, llamas,
buffaloes, or any other animals of the bovine, ovine, porcine, caprine, equine,
or camelid species.

KY Rev Stat § 224.71-110. Agriculture Water Quality Authority — Membership
— Responsibilities.

(1) The Agriculture Water Quality Authority is created and administratively
attached to the cabinet. The authority shall be a multidiscipline peer group that
shall evaluate, develop, and improve best-management practices in
conservation plans, compliance plans, and forest stewardship management
plans; establish statewide and regional agriculture water quality plans; and
otherwise promote soil and water conservation activities that protect waters of
the Commonwealth from the adverse impacts of agriculture operations within
the Commonwealth. The cabinet shall provide staff to the authority.

(2) Within six (6) months of July 15, 1994, the Soil and Water Conservation
Commission shall submit to the Governor for appointment to the Agriculture
Water Quality Authority a list of three (3) persons recommended by each of the
following state agencies and organizations:

(a) Kentucky Association of Conservation Districts;
(b) Kentucky Department of Agriculture;

(c) University of Kentucky College of Agriculture Cooperative Extension
Service;

(d) Kentucky Farm Bureau Federation, Inc.;

(e) Division of Conservation, Energy and Environment Cabinet;
(f) Division of Forestry, Energy and Environment Cabinet;

(g) Kentucky Geological Survey; and

(h) Environmental organizations.

The membership of the Agriculture Water Quality Authority appointed by the
Governor shall consist of one (1) representative from each of the groups
identified in paragraphs (a) to (h) of this subsection and three (3) members at
large from agriculture operations. The Soil and Water Conservation

Commission shall solicit nominations from Kentucky agriculture ( \
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operations organizations and submit those names to the Governor for selection
of the three (3) members at large from agriculture operations. The Governor
shall select four (4) members to serve two (2) year initial terms, four (4)
members to serve three (3) year initial terms, and three (3) members to serve
four (4) year initial terms. All succeeding terms shall be four (4) year terms. A
representative from the United States Soil Conservation Service and a
representative from the United States Agriculture Stabilization and
Conservation Service may also be appointed by the Governor to serve on the
authority. One (1) representative each from the Division of Water, Energy and
Environment Cabinet and the Division of Public Health Protection and Safety,
Cabinet for Health and Family Services shall serve as ex officio members.

(3) It shall be the responsibility of the Agriculture Water Quality Authority to
establish, at a minimum, the following four (4) committees for agriculture
operations, with membership outside the Agriculture Water Quality Authority:

(a) Livestock and poultry;

(b) Crops, including but not limited to tobacco, corn, soybeans, small
grains, fruits and vegetables, pasture and timber;

(c) Pesticides, fertilizers, and other agricultural chemicals; and
(d) Farmstead issues.

(4) The Agriculture Water Quality Authority shall have the following
responsibilities:

(a) Review water quality data as available;

(b) Review university research on water quality and alternative best-
management practices research;

(c) Evaluate the adoption and effectiveness of best-management
practices, and modify best-management practice design standards to
improve water quality protection practices;

(d) Develop by July 1,1996, statewide agriculture water quality plans to
address identifiable water pollution problems from agriculture
operations, and continue to evaluate and modify the agriculture water
quality plans, as necessary to prevent water pollution from agriculture
operations;

(e) Assist with the review of state-funded and other water quality
monitoring data and with the establishment of agriculture water priority

protection regions; ( \
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(f) Provide technical assistance to persons engaged in agriculture
operations and to the Soil and Water Conservation Commission in its
efforts to coordinate water quality protection as related to agriculture
operations;

(g) Work with the United States Soil Conservation Service, United States
Agriculture Stabilization and Conservation Service, and conservation
districts to disseminate to agriculture operations the best-management
practices, conservation plans, compliance plans, forest stewardship
management plans, and agriculture water quality plans which address
the protection of groundwater and surface water;

(h) Provide the Governor and the Legislative Research Commission with
biennial reports of the progress of the Agriculture Water Quality
Authority program; and

(i) Establish procedures for modifications to be incorporated into
statewide or regional agriculture water quality plans.

(5) The cabinet’s Division of Water shall approve or disapprove any statewide
and regional water quality plan within thirty (30) days of receiving the plan
from the Agriculture Water Quality Authority. All provisions of a statewide or
regional water quality plan not found deficient shall be approved. If the
Division of Water finds any provision of the statewide or regional agriculture
water quality plan deficient, the Division of Water shall give written notice to
the authority of those provisions found to be deficient. Within the thirty (30)
days following the notice of deficiency, the authority shall deliver to the
Division of Water a written response setting forth proposed solutions to the
deficiencies. Any deficiencies which remain unresolved shall be resolved in a
manner agreed to jointly by the Division of Water and the authority within sixty
(60) days unless the Division of Water and authority jointly agree to an
extension or alternate dispute resolution. The Division of Water shall approve
or disapprove all modifications to the statewide and regional plans as set forth
at KRS 224.71-120(8).

KY Rev Stat § 224.71-120. Agriculture water quality plans — Monitoring —
Water priority protection regions — Plan modifications.

Each agriculture operation shall establish an agriculture water quality plan as follows:

(1) In the case of an agriculture operation which already has in place a
conservation plan, compliance plan, or forest stewardship management plan,
the agriculture water quality plan for that agriculture operation shall be the

conservation plan, compliance plan, or forest stewardship management ( ( \
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plan until the time the statewide agriculture water quality plan for agriculture
is developed, approved, and incorporated into the existing plan.

(2) All persons engaged in agriculture operations are encouraged to follow the
best management practices provided by the Soil and Water Conservation
Commission in the “Agriculture Best Management Practices Manual” until the
statewide agriculture water quality plan is developed and approved.

(3) The approved statewide agriculture water quality plan shall establish the
applicable requirements to be used by the technical agencies in assisting
persons engaged in agriculture operations in the revision and modification of
their conservation plans, compliance plans, or forest stewardship management
plans. Within five (5) years of the approval of the statewide agriculture water
quality plan, persons engaged in agriculture operations across the state shall
implement the applicable requirements of the statewide plan. A person
engaging in agriculture operations where water pollution has been documented
by the cabinet shall be presumed to be in compliance with KRS 224.71-100 to
224.71-140 if that person has timely and properly implemented the applicable
requirements of the statewide agriculture water quality plan. If it is determined
that the plan does not prevent the documented water pollution, it shall be the
responsibility of the Agriculture Water Quality Authority, not the agriculture
operations, to identify the necessary modifications to the plan to prevent the
documented pollution. The Commonwealth of Kentucky, through the
conservation districts, shall assure that technical assistance is made available
to assist persons engaged in agriculture operations with the implementation of
the statewide plan requirements. The Commonwealth of Kentucky recognizes
the public benefit of providing the financial resources necessary to protect
groundwater and surface water and may make available cost share dollars to
assist persons engaged in agriculture operations with the implementation of
their plans as resources become available. The time for compliance with an
agriculture water quality plan may be extended based on the availability of
technical and financial assistance.

(4) To ensure the success of agriculture’s plan to protect groundwater and
surface water, available statewide monitoring data shall be used to identify
trends in water quality across the state and to complement the groundwater
assessment program of KRS 247.088. This data shall help identify water
protection priority regions, develop a scientific water quality database, and
develop sensitivity map information. As priority areas are identified on a
regional or local basis, efforts shall be made to conduct an intensive monitoring
program by the Division of Water, in cooperation with Kentucky Geological
Survey, and the Agriculture Water Quality Authority, to investigate

known or suspected instances of groundwater pollution. ( \
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(5) The cabinet’s Division of Water shall notify in writing the local conservation
districts, the Soil and Water Conservation Commission, and the Agriculture
Water Quality Authority that water pollution from agriculture operations
within a region has been documented through data collected from monitoring
efforts. The Division of Water, working with the Agriculture Water Quality
Authority, shall designate water priority protection regions where it is
documented that agriculture is contributing to water quality pollution
problems. If the cabinet’s Division of Water identifies water pollution in a
region, the authority shall reevaluate the effectiveness of the best management
practices, and the applicable provisions of the statewide agriculture water
quality plan in effect for agriculture operations in that region. Working with the
Soil and Water Conservation Commission and the conservation district, the
Agriculture Water Quality Authority shall develop a regional agriculture water
quality plan and assist persons engaged in agriculture operations in the
identified region in taking the appropriate steps to modify their agriculture
water quality plan.

(6) Upon notice from the cabinet’s Division of Water that water pollution from
agriculture operations has been documented in a water priority protection
region of the state, the Soil and Water Conservation Commission and local
conservation districts shall provide notice to persons engaging in agriculture
operations within the region of the availability of any technical and financial
assistance. The notice shall also state that, in order to qualify for any available
assistance, the person engaging in agriculture operations shall comply with the
regional water quality plan. The notice shall be in a form which shall not limit
the ability of a person engaged in agriculture operations to participate in state
and federal assistance programs. The Division of Water and the conservation
districts, in consultation with the Agriculture Water Quality Authority, shall set
the time for implementation of the regional water quality plan.

(7) A person engaging in agriculture operations in an agriculture water priority
protection region shall implement the regional plan with assistance from the
commission, the conservation districts, and the Division of Water.

(8) Persons engaged in agriculture operations may obtain modifications of any
statewide or regional agriculture water quality plan by submitting the proposed
modification for review to the appropriate conservation district in accordance
with the procedure established in the statewide agriculture water quality plan.
The conservation district shall review proposed modifications and make a
recommendation to the Agriculture Water Quality Authority for consideration.

If the authority recommends approval of the modification, the cabinet’s
Division of Water shall approve or disapprove the modification on at least -
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a quarterly basis, unless otherwise provided in the statewide agriculture water
quality plan.

(9) A person engaging in agriculture operations who is in a water priority
protection region where water pollution has been documented by the cabinet
shall be presumed to be in compliance with KRS 224.71-100 to 224.71-140 if
that person has timely and properly implemented the practices required by the
portions of the regional agriculture water quality plan which apply to that
person’s activities.

(10) Where there is documented evidence of a violation of water pollution laws
or administrative regulations traceable to a specific agriculture operation, the
provisions of KRS 224.71-130 shall govern the resolution of the violation.

KY Rev Stat § 224.71-130. Noncompliance with agriculture water quality plan.

(1) For purposes of KRS 224.71-100 to 224.71-140, if the cabinet’s Division of
Water documents that a person engaged in agriculture operations is conducting
or allowing the conduct of any agriculture operation in a manner which results
in water pollution or if the person fails to implement the provisions of the
applicable agriculture water quality plan, the Division of Water shall notify the
person in writing, with a copy of the notice to the appropriate conservation
district, of the following:

(a) The facts alleged to constitute the water pollution or failure to
comply with applicable laws or requirements of the agriculture water
quality plan alleged to constitute the noncompliance;

(b) Availability of any technical and financial assistance from state or
federal sources through the conservation districts; and

(c) Set forth a reasonable period for compliance or, the person engaged
in agriculture operations may submit a compliance plan which may
include a compliance schedule with corrective measures designed to
correct the failure to conform with the applicable provisions of the
agriculture water quality plan subject to approval by the Division of
Water. A compliance schedule may incorporate corrective measures and
time schedules recommended by the appropriate conservation district, if
requested by persons engaged in agriculture operations.

(2) If any person engaged in agriculture operations fails or refuses to comply or
respond to the written notice, unless excused or extended by the Division of
Water, the person shall be deemed a “bad actor” and shall be subject to
enforcement action for violations of KRS 224.71-100 to 224.71-140 as

well as loss of eligibility for further financial assistance. ( ( \
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(3) In any violation issued under this section, the cabinet shall consider the
compliance of a person with the state and any regional agriculture water quality
plan as a mitigating factor in determining whether to impose civil penalties.

KY Rev Stat § 224.71-135. Confidentiality of documents relating to plans
submitted by agriculture operations.

For purposes of KRS 224.71-100 to 224.71-140, any documents relating to agriculture
operations’ agriculture water quality plans, conservation plans, or forest stewardship
management plans, submitted to a local conservation district office or a state agency
shall be confidential, and their disclosure to anyone other than a state or federal
official is prohibited. The privilege of confidentiality given under this section does not
apply to an agriculture operation’s application for financial assistance from the soil
erosion and water quality cost share program. The confidentiality given under this
section shall not preclude disclosure of an agriculture operation’s agriculture water
quality plan to the Agriculture Water Quality Authority pursuant to a request by the
authority for the purpose of the authority carrying out its statutory duties. In a civil or
administrative proceeding, after a private review consistent with the Kentucky Rules
of Civil Procedure, all documents claimed confidential under this section shall be
disclosed if the court or hearing officer determines that the documents claimed
confidential show evidence of noncompliance with this chapter or with applicable
federal, state, or local law. The party asserting the privilege of confidentiality shall
have the burden of showing that the privilege is properly asserted. If any person
engaged in an agriculture operation is deemed a ‘“bad actor” under KRS 224.71-130(2),
the privilege of confidentiality given under this section to documents relating to the
bad actor’s agriculture operation shall be lost. The confidentiality granted by this
section shall not prohibit disclosure of statistical information not descriptive of any
identifiable agriculture operation or person. Nothing in this section shall prohibit
disclosure of agency reports, monitoring or sampling data, and other information
contained in state or local conservation district files relating to water quality
compliance and investigations or notices under KRS 224.71-130.

KY Rev Stat § 224.71-140. Construction of KY Rev Stat § 224.71-100 to 224.71-
140.

Nothing in KRS 224.71-100 to 224.71-140 shall be construed as affecting the
obligation of any person concerning any permit, certification, or authorization
required under state or federal law. Nothing in KRS 224.71-100 to 224.71-140 shall be
construed to require the cabinet to give prior written notice in the case of any
violation of a permit, certification, or authorization required under state or federal
law or in the case of any violation requiring emergency action for violations of KRS
224.10-410, 224.1-400, and 151.297 or enforcement of any administrative or ;
judicial order to protect human health or the environment. ( \
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KY Rev Stat § 224.71-145. Person implementing practice or plan under Clean
Water Act nationwide permit to be deemed as having received state
certification — Effect.

(1) Notwithstanding the provisions of KRS 224.71-140, if any person conducting
an agriculture, silviculture, or other similar best management or technically-
assisted practice or plan as defined in KRS 224.71-100(3), (4), (5), (6), or (10) is
required to obtain a Clean Water Act Nationwide Permit No. 12, 13, 14, 26, 27,

33, or 37 and is, in good faith, implementing the practice or plan pursuant to
KRS 224.71-120, then the practice shall be deemed to have received the
certification from the Commonwealth of Kentucky required pursuant to 33
U.S.C. sec. 1341(a).

(2) If a person is deemed to have a certification pursuant to subsection (1) of
this section, then the cabinet shall not require the person to apply for the
certification or impose any other conditions on the activity pursuant to state
law or the federal Clean Water Act, 33 U.S.C. secs. 1251 et seq., as amended.

(3) If a person has not been finally adjudged to be in violation of an approved
agriculture water quality plan, or agriculture, silviculture, or other similar best
management or technically-assisted plan or practice, then the person shall be
deemed to be implementing the plan or practice in good faith for purposes of
subsection (1) of this section.

401 KY Admin Regs Service 5:037. Groundwater protection plans.
Section 1.

(1) Applicability. Except for activities established in subsections (2) and (3) of
this section, a person responsible for conducting any of the activities listed in
paragraphs (a) through (p) of this subsection shall prepare and implement a
groundwater protection plan:

(a) Storing or related handling of bulk quantities of pesticides or
fertilizers for commercial purposes;

(b) Storing or related handling of bulk quantities of pesticides or
fertilizers for the purpose of distribution to a retail sales outlet;

(c) Applying of pesticides or fertilizers for commercial purposes;

(d) Applying of fertilizers or pesticides for public right-of-way
maintenance or institutional lawn care;

(e) Land treatment or land disposal of a pollutant;
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(f) Storing, treating, disposing, or related handling of hazardous waste,
solid waste, or special waste in landfills, incinerators, surface
impoundments, tanks, drums or other containers, or in piles;

(g) Commercial or industrial storing or related handling in bulk
quantities of raw materials, intermediate substances or products,
finished products, substances held for recycling, or other pollutants held
in tanks, drums or other containers, or in piles;

(h) Transmission in pipelines of raw materials, intermediate substances
or products, finished products, or other pollutants;

(i) Installation or operation of on-site sewage disposal systems;

(j) Storing or related handling of road oils, dust suppressants, or deicing
agents at a central location,;

(k) Application or related handling of road oils, dust suppressants or
deicing materials;

(1) Mining and associated activities;

(m) Installation, construction, operation, or abandonment of wells, bore
holes, or core holes;

(n) Collection or disposal of pollutants in an industrial or commercial
facility through the use of floor drains not connected to on-site sewage
disposal systems, closed-loop collection or recovery systems, or a waste
treatment system permitted under the Kentucky Pollutant Discharge
Elimination System,;

(o) Impoundment or containment of pollutants in surface
impoundments, lagoons, pits, or ditches; or

(p) Commercial or industrial transfer, including loading and unloading,
in bulk quantities of raw materials, intermediate substances or products,
finished products, substances held for recycling, or other pollutants.

(2) General exclusion. A person who conducts an activity established in
subsection (1) of this section shall not be required to prepare or to implement a
groundwater protection plan for that activity if that person can demonstrate by
substantial evidence based on the factors established in this subsection, the
activity has no reasonable potential of altering the physical, thermal, chemical,
biological, or radioactive properties of the groundwater in a manner, condition,
or quantity that will be detrimental to the public health or welfare, to animal or

aquatic life, to the use of groundwater as present or future sources of (
public water supply or to the use of groundwater for recreational, ( \
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commercial, industrial, agricultural, or other legitimate purposes. The
demonstration shall at a minimum consider:

(a) Hydrogeologic sensitivity at or near the location of the activity;

(b) Quantity of the pollutants, including the cumulative potential to
pollute from small discharges, spills, or releases that individually would
not have the potential to pollute;

(c) Physical, chemical, and biological characteristics of the pollutants
such as solubility, mobility, toxicity, concentration, and persistence;

(d) Use of the pollutants at the locations of the activities; and
(e) Present and potential uses of the groundwater.

(3) Specific exclusions. The provisions of this administrative regulation shall
not apply to:

(a) Normal use or consumption of products sized and packaged for
personal use by individuals;

(b) Retail marketing of products sized and packaged for personal use or
consumption by individuals;

(c) Activities conducted entirely inside enclosed buildings if:

1. The building has a floor sufficient to prevent the release of
pollutants to groundwater; and

2. There are no floor drains, or all floor drains within the building
are connected to an on-site sewage disposal system, closed-loop
collection or recovery system or a waste treatment system
permitted under the Kentucky Pollutant Discharge Elimination
System,

(d) Storing, related handling, or transmission in pipelines of pollutants
that are gases at standard temperature and pressure;

(e) Storing municipal solid waste in a container located on property
where the municipal solid waste is generated and that is used solely for
the purpose of collection and temporary storage of that municipal solid
waste prior to off-site disposal,

(f) Installing and operating sewer lines or water lines approved by the
cabinet pursuant to 401 KAR 5:005 or 401 KAR 8:100;

(g) Storing water in ponds, lakes, or reservoirs; ( 1 \
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(h) Impounding stormwater, silt, or sediment in surface impoundments;

(i) Application of chloride-based deicing materials used on roads or
parking lots;

(j) Emergency response activities conducted in accordance with local,
state, or federal law;

(k) Fire fighting activities;

(1) Conveyance or related handling by motor vehicle, rolling stock,
vessel, or aircraft;

(m) Agricultural activities at agriculture operations; or

(n) Application by commercial applicators of fertilizers or pesticides on
lands used for agriculture operations.

(4) Relationship to other programs. Nothing in this administrative regulation
shall abrogate the duty of a person to comply with the statutes and other
administrative regulations administered by the cabinet, with the statutes and
administrative regulations administered by other state and federal agencies, or
with statutes and ordinances administered by a local government.

Section 2. Preparation of Groundwater Protection Plans.

(1) General requirements for site-specific and generic groundwater protection
plans. The practices established by a groundwater protection plan shall be
designed and implemented in a manner that prevents groundwater pollution. A
person conducting an activity established in Section 1(1) of this administrative
regulation shall determine if an exclusion of Section 1(2) or (3) of this
administrative regulation applies to that activity.

(2) Deadlines for preparation and implementation. Except for activities
excluded by Section 1(2) or (3) of this administrative regulation, a person
required to prepare and to implement a groundwater protection plan pursuant
to Section 1 of this administrative regulation, shall prepare and implement a
site-specific or generic groundwater protection plan upon commencement of
the regulated activity.

(3) Elements of generic and site-specific groundwater protection plans. Both
generic and site-specific groundwater protection plans shall contain:

(a) General information regarding the facility and its operation,
including the:

1. Name of the facility; ( \
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2. Address of the facility; and

3. Name of the person or persons responsible for implementing
the plan;

(b) Identification of all activities established in Section 1(1) of this
administrative regulation and not excluded by Section 1(2) or (3) of this
administrative regulation;

(c) Identification of all practices chosen for the plan to protect
groundwater from pollution;

(d) An implementation schedule for the practices selected for the plan;

(e) A description of and implementation schedule for employee training
necessary to ensure implementation of the plan;

(f) An inspection schedule requiring regular inspections as needed to
ensure that all practices established are in place and properly
functioning;

(g) A certification by the person responsible for implementing the plan
or an "authorized representative" as defined by 401 KAR 5:002 that the
plan complies with the requirements of this administrative regulation,
and that the person responsible for implementing the plan has reviewed
the terms of the plan and shall implement its provisions.

(4) Selection of practices for groundwater protection. A person required to
prepare a groundwater protection plan pursuant to this section shall evaluate
technological means for protection of groundwater from pollution that could
result from activities addressed by the plan and shall select practices for the
plan that protect groundwater from pollution. The groundwater protection
practices chosen for a groundwater protection plan may include:

(a) Equipment design;

(b) Operational procedures;

(c) Preventive maintenance techniques;
(d) Construction techniques;

(e) Personnel training;

(f) Spill response capabilities;

(g) Alternative materials or processes;

(h) Implementation of new technology; ( \
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(i) Modification of facility or equipment;

(j) Spill prevention control and countermeasure plans;
(k) Best management practices;

(1) Hazardous waste contingency plans;

(m) Other plans prepared pursuant to other programs that protect
groundwater from pollution;

(n) Runoff or infiltration control systems;
(o) Siting considerations; and
(p) Any other practice which will protect groundwater from pollution.

(5) Specific practices. In selecting practices to protect groundwater for the
activities established in Section 1(1) of this administrative regulation and not
excluded by Section 1(2) or (3) of this administrative regulation a person
preparing a groundwater protection plan shall consider the nature of the
pollutant and the hydrogeologic characteristics at or near the location of the
activity and shall comply with the requirements established in paragraphs (a)
through (e) of this subsection in selecting those practices.

(a) Loading and unloading areas. Loading and unloading areas shall have
spill prevention and control procedures and operation procedures
designed to prevent groundwater pollution. Spill containment and
cleanup equipment shall be readily accessible.

(b) On-site sewage disposal systems. A person shall not install a new or
replace an existing on-site sewage disposal system if a publicly or
privately owned treatment works capable of treating the pollutants to be
discharged is available.

(c) Floor drains.

1. A person using existing floor drains shall evaluate those floor
drains to determine if they discharge to an on-site sewage
disposal system, to a closed-loop collection or recovery system, or
to a waste treatment system permitted under the Kentucky
Pollutant Discharge Elimination System.

2. If drains are identified that do not discharge to an on-site
sewage disposal system, a closed-loop collection or recovery
system, or a waste treatment system permitted under the

Kentucky Pollutant Discharge Elimination System, that (
person shall terminate the discharge or connect it to an on- (

N/ 4

The National Agricultural Law Center NationalAgLawCenter.org | nataglaw@uark.edu



site sewage disposal system, a closed-loop collection or recovery
system, or a waste treatment system permitted under the
Kentucky Pollutant Discharge Elimination System.

3. A person shall not install a floor drain unless it is connected to
an on-site sewage disposal system, closed-loop collection or
recovery system, or a waste treatment system permitted under the
Kentucky Pollutant Discharge Elimination System.

(d) Tanks and sumps.

1. A person using a tank or sump shall prepare and implement
good housekeeping practices, operating procedures, operator
training, and spill response procedures.

2. A person using a tank or sump shall consider leak control
devices, secondary containment, integrity testing, mechanical
inspections, and overfill protection devices.

3. Containment additional to subsections (1) and (2) of this
subsection shall not be required for sumps and tanks that are used
solely to provide secondary containment.

(e) New surface impoundments, lagoons, pits, or ditches.

1. A person who constructs a new surface impoundment, lagoon,
pit, or ditch that will contain a pollutant shall evaluate the site's
hydrogeology and shall design and operate it to minimize
discharges to soil. Soils may be used to construct liners if the soil
liner will protect groundwater from pollution.

2. All necessary and appropriate measures shall be taken to
prevent groundwater pollution. The person shall consider the use
of liners, secondary containment, leak detection devices, and
other appropriate and effective control systems that will protect
groundwater from pollution.

3. Containment additional to subsections (1) and (2) of this
subsection shall not be required for new surface impoundments,
lagoons, pits, and ditches that are used solely to provide
secondary containment.

(6) Exceptions to specific requirements.

(a) The provisions of subsection (5) of this section shall not apply to
activities that are governed by other federal, state, or regulatory (
programs that comply with the requirements of subsection (7) of (
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this section while the person conducting the activities remains in
compliance with the other program.

(b) Variances from the provisions of subsection (5) of this section may be
granted by the cabinet if the applicant for a variance demonstrates that a
variance will not result in pollution of groundwater, but a person
required to prepare a groundwater protection plan pursuant to this
section shall not take any actions contrary to the provisions of
subsection (5) of this section without prior written approval of the
cabinet.

(7) Incorporation of requirements of other regulatory programs.

(a) Groundwater protection activities required by other federal, state, or
local regulatory programs may be incorporated into a site-specific or
generic groundwater protection plan by reference if the other regulatory
program contains:

1. Management and design standards;

2. Mandatory monitoring for groundwater pollution or methods of
detecting discharges, spills, or releases to groundwater; and

3. Specific corrective action criteria.

(b)

1. The plan shall identify each activity covered by the other
regulatory program. The person responsible for implementing the
plan shall certify compliance with the other regulatory program.

2. The provisions of the other program shall be the groundwater
protection plan for purposes of this administrative regulation for
the activities covered by the other regulatory program.

3. If activities identified in Section 1(1) of this administrative
regulation and not excluded in Section 1(2) or (3) of this
administrative regulation are conducted that are not covered by
the other regulatory program, the plan shall contain separate
practices designed to protect groundwater from pollution for each
activity not covered by the other regulatory program.

(8) Generic groundwater protection plans. A generic groundwater protection

plan shall be prepared in accordance with subsections (1) through (7) of this

section and may govern all or part of a person's activities. A generic

groundwater protection plan shall not be sufficient by itself if it does not (
address all activities conducted by the person that are established in ( E
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Section 1(1) of this administrative regulation and not excluded by Section 1(2)
or (3) of this administrative regulation.

(a)

1. A person responsible for preparing and implementing a
groundwater protection plan required by this administrative
regulation may apply one (1) provision of the plan to all
substantially identical activities if factors established in Section
1(2) of this administrative regulation do not cause substantial
differences in the potential to pollute among locations.

2. If substantial differences do exist, the plan shall provide
separate site-specific or region-specific preventive measures, as
necessary, for the activities.

(b) A person responsible for preparing a groundwater protection plan
governed by this section may use a generic groundwater protection plan
prepared by another person or group, including a trade organization, if:

1. The activities established in the generic groundwater protection
plan are substantially identical,

2. The factors established in Section 1(2) of this administrative
regulation do not cause substantial differences in the potentials to
pollute among locations; and

3. The groundwater protection plan has been reviewed and
approved by the cabinet as established in this administrative
regulation.

(c) A generic groundwater protection plan may consist of requirements
imposed by other regulatory programs designed to protect groundwater
or programs offering technical assistance for groundwater protection if
the cabinet has approved the requirements of the other program as a
generic groundwater protection plan. A person using a generic
groundwater protection plan from another program pursuant to this
paragraph as a part of, or all of, the plan shall certify in the plan that the
plan is subject to the program and in compliance with its provisions. Any
activities that are not addressed by the program shall be addressed
separately in the groundwater protection plan.

(d)

1. A person conducting an activity established in this

subsection who does not prepare a groundwater protection ( ( \
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plan for that activity or does not use another approved generic
groundwater protection plan for that activity shall implement the
provisions of the generic groundwater protection plan prepared
by the cabinet.

2. The cabinet, in cooperation with other appropriate state
agencies, shall prepare generic groundwater protection plans for:

a. Use of existing residential septic systems; and

b. Construction, operation, closure, and capping of water
wells.

(e)

1. A generic groundwater protection plan that has been approved
by the cabinet as established in this administrative regulation may
be incorporated by reference in a facility's groundwater
protection plan.

2. Each person responsible for implementing the generic plan at a
site shall maintain a copy of the plan at an appropriate, accessible
location.

3. A person using a generic groundwater protection plan shall
identify the activities governed by the plan and attach the
identification to the copy of the generic plan.

(f)

1. A person preparing a new or revised generic groundwater
protection plan person shall also place a notice in a statewide
newspaper and a trade publication likely to be read by those
affected by the groundwater protection plan. That notice shall:

a. Provide for a thirty (30) day comment period;

b. Identify activities that are addressed by the proposed
generic groundwater protection plan; and

c. Describe the procedure for review by the public of the
plan and the procedures and time frames for providing
comments.

2. The cabinet shall also notify by mail or email anyone who has
requested in writing to be placed on a mailing list for purposes of

this administrative regulation. ( ( \
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Section 3. Implementation of Groundwater Protection Plans.
(1) Record retention requirements.

(a) A site-specific groundwater protection plan required by Sections 1
through 3 of this administrative regulation, and documentation
evidencing compliance with the provisions of the plan, shall be retained
by the person responsible for implementing the plan, at the location of
the activity if the location is normally attended at least eight (8) hours
per day, or at the nearest office of that person's activity if the facility is
not so attended.

(b) A generic groundwater protection plan and documentation
evidencing compliance with the provisions of the plan shall be retained
by the person responsible for implementing the plan in as many
locations as necessary to ensure compliance.

(c) All records evidencing compliance shall be maintained and available
for review by the cabinet for a period of not less than six (6) years after
their preparation.

(2) Amendment of groundwater protection plans. Prior to conducting any new
or modified activity, a person conducting that activity shall amend the
groundwater protection plan to address the new or modified activity.

(3) Review and recertification of groundwater protection plans. Each
groundwater protection plan shall be reviewed in its entirety every three (3)
years, by the persons responsible for the plan, updated if necessary, and
recertified. To the extent possible, the review shall include a reevaluation of the
design and operation procedures for the pollution prevention practices
previously selected for the plan to ensure that they are effective.

(4) Submission of groundwater plans to cabinet.

(a) Upon written request of the cabinet, a person required to prepare a
groundwater protection plan pursuant to this administrative regulation
shall submit a copy of the plan to the cabinet within thirty (30) days of
the date of the request.

(b) Upon written request of the cabinet, a person who has made a
determination pursuant to Section 1(2) of this administrative regulation
that a groundwater protection plan is not required for a specific activity
shall submit a written demonstration to the cabinet within thirty (30)

days of the date of the request.
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(5) Submission of additional information to the cabinet. Upon review of a
groundwater protection plan that has been submitted to the cabinet, the
cabinet may require a person responsible for preparation or implementation of
a plan to submit any of the information in this subsection to determine if the
plan is protective of groundwater:

(a) For a site-specific groundwater protection plan, and for a generic
groundwater protection plan in effect at a specific location, the location
of all buildings, structures, roads, utilities, drainage pathways, and
boundaries by using a narrative description or by using a map, diagram,
or drawing;

(b) For a generic groundwater protection plan that applies to more than
one (1) location, identification of the geographic region to which the
generic groundwater protection plan applies, and an explanation of why
that region was selected and why one (1) plan is appropriate for all
activities addressed by the plan for all sites within the region;

(c) For a generic groundwater protection plan that applies to more than
one (1) location, to the extent possible, a description of the nature and
number of activities, and their associated facilities, that are expected to
be governed by the generic groundwater protection plan;

(d) A Summary of reasonably available hydrogeologic information
including:

1. Identification of location of sinkholes, sinking streams, springs,
streams, lakes, ponds, and ditches;

2. Description of soil survey information;

3. Identification and location of currently usable wells, abandoned
wells, and wellhead protection areas;

4. Identification of subsidence areas; and

5. Description of any other relevant hydrogeologic data known to
the person preparing or implementing the groundwater
protection plan; and

(e) Any other information, including site-specific groundwater or
geologic information, which is known and readily available to the person
responsible for preparing or implementing the plan but not to the
cabinet to determine if the plan is protective of groundwater.

(6) Revisions to plans after cabinet review. ( \
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(a) If the cabinet reviews a groundwater protection plan and determines
that it does not comply wih the requirements of this administrative
regulation, the cabinet shall notify the person responsible for preparing
or implementing the plan of the deficiency in the plan. That person shall
revise the plan to correct the deficiencies identified by the cabinet and
submit the revised plan to the cabinet for further review.

(b) The person submitting the revised plan shall have thirty (30) days
from issuance of the notice of the deficiencies to submit the revised plan.

(c) The cabinet shall review the revised plan and notify the person
submitting the revised plan of its final determination within ten (10)
days of receiving the revised plan.

(7) Public inspection of groundwater protection plans.

(a) A person who desires to review a groundwater protection plan shall
send a written request to the person required to prepare and to
implement the groundwater protection plan.

(b) A person who receives a written request to review the groundwater
protection plan shall within ten (10) working days:

1. Send a written response to the person requesting to inspect the
groundwater protection plan stating that the groundwater
protection plan may be reviewed at:

a. The Division of Water in Frankfort;

b. A regional office of the Division of Water;
c. The facility;

d. A local public library; or

2. Send a written response to the person requesting to inspect the
groundwater protection plan stating the reason that a
groundwater protection plan was not required to be prepared.

(c) A person who designates a review location for a groundwater
protection plan shall send a copy of the groundwater protection plan to
the location designated for review within ten (10) working days of
receiving a written request to review the plan.

(8) Requirements upon transfer of property. Upon any subsequent transfer of a
facility for which a groundwater protection plan has been prepared, the seller

shall provide the purchaser with a copy of the most recent groundwater ( ( \
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protection plan prepared for the facility pursuant to this administrative
regulation.
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