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I. Introduction 

Ownership of U.S. land, specifically agricultural lands, by foreign persons or entities 
has been an issue that traces to the origins of the United States.1 In most states, 
foreign persons and entities have the same property rights as the citizens of those 
states. Other states 
restrict or significantly 
limit foreign ownership 
of agricultural land while 
allowing for at least 
some level of ownership 
of non-agricultural land. 
Some states restrict 
foreign ownership and 
investments in all real 
estate. Today, 
approximately twenty-
four states2 specifically 

 
1 The Colonies addressed British policies concerning land ownership through the Declaration of Independence where 
Representatives alleged that the Crown had “endeavored to prevent the population of these States; for that purpose 
obstructing the Laws for Naturalization of Foreigners; refusing to pass others to encourage their migrations hither, 
and raising the conditions of new Appropriations of Lands.” See U.S. National Archives and Records Administration, 
“Declaration of Independence: A Transcription.” 
2 States that restrict certain foreign investors from acquiring or holding an interest in private agricultural land include 
Alabama, Arkansas, Florida, Idaho, Indiana, Iowa, Kansas, Kentucky, Louisiana, Minnesota, Mississippi, Missouri, 
Montana, Nebraska, North Dakota, Ohio, Oklahoma, Pennsylvania, South Carolina, South Dakota, Tennessee, Utah, 
Virginia, and Wisconsin. 

 

Factsheet, Series: 2023 

This material is based upon 
work supported by the 
National Agricultural 
Library, Agricultural 

Research Service, USDA 

nationalaglawcenter.org 
nataglaw@uark.edu 

@nataglaw 



 
 
 
 
 

The National Agricultural Law Center NationalAgLawCenter.org | nataglaw@uark.edu 

forbid or limit nonresident aliens, foreign businesses and corporations, and/or 
foreign governments from acquiring or holding an interest in private agricultural land 
within the boundaries of their state. 

Each state with a restriction has taken its own approach. In other words, a uniform 
approach to restricting foreign ownership has not been established because state laws 
vary widely. Because there is no uniformity among the states that have restrictions, 
any legislative proposal will likely have components that make it unique from other 
states’ proposals, reflecting the type of provisions that various interests may want 
included or excluded. This fact sheet discusses various provisions often included in 
states’ foreign ownership laws and is a resource for legislators or others who may 
consider drafting or reviewing a foreign ownership proposal. 

This resource does not advocate for or against the enactment of laws that restrict 
foreign ownership of agricultural land. The information provided in this fact sheet is 
for educational purposes only. This resource is meant to provide general information 
only, and does not constitute any legal advice offered by the National Agricultural Law 
Center, nor act as a substitute for legal advice and counsel. 

II. Background 

In the past three years or so, the issue of restricting foreign investments and 
ownership of private land emerged or remerged in the majority of states in the U.S. A 
recording of a NALC webinar discussing these state proposals can be viewed here. 
NALC’s Foreign Investments in Agricultural Land: FAQs & Resource Library also discusses 
some of these state proposals, which is available here. This reemerging interest in 
restricting foreign investments in U.S. land, especially agricultural land, is partly due 
to a Chinese-owned company purchasing over 130,000 acres near a U.S. Air Force base 
in Texas. Another transaction that raised concerns among some lawmakers is the 
purchase of 300 acres near an Air Force base in North Dakota by the Chinese company 
Fufeng Group. 

Each of these states proposed legislation that would restrict foreign ownership or 
investment of agricultural land to some degree. Like the states that had enacted a 
foreign ownership law before 2021, many states’ proposals took their own approach to 
restricting foreign acquisitions of agricultural land within their state. In 2021, Senate 
Bill 312 (“SB 312”) was introduced in the Arkansas legislature that, under the original 
version of the bill, included many identical provisions contained in Missouri’s foreign 
ownership law. The Arkansas legislature enacted SB 312, but this law is entirely 
different from the original version that was proposed. In fact, the law does not restrict 
foreign ownership of agricultural land. Rather, the new law simply requires certain 
“foreign persons” to report their ownership interest in agricultural land within the 
state to the Secretary of the Arkansas Department of Agriculture. 

In 2022, Indiana was the only state to enact a law restricting certain foreign 
investments in the state’s agricultural land. To read the statutory language of 

https://nationalaglawcenter.org/webinars/foreign-ownership-ag-land/
https://nationalaglawcenter.org/foreign-investments-in-ag/
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Indiana’s restriction law, click here. In the same year, Mississippi amended its foreign 
ownership law to protect domestic entities from losing their interest in land through 
forfeiture or escheat because of the alienage of a former owner of the land. See Miss. 
Code Ann. § 89-1-23. Also in 2022, both chambers of California’s state legislature 
unanimously passed a bill (SB 1084) that would restricting foreign governments from 
owning agricultural land within the state, but Governor Newsom vetoed the bill. To 
learn more on California’s SB 1084, read NALC’s “California’s Attempt to Restrict 
Foreign Agricultural Land Investments” article here. 

States that enacted a foreign ownership law during the 2023 legislative session 
include Alabama, Arkansas, Florida, Idaho, Louisiana, Montana, North Dakota, Ohio, 
Tennessee, Utah, and Virginia. Further, North Dakota amended a portion of their 
previously enacted foreign ownership law to extend the restriction to foreign 
governments and foreign government-controlled entities. Oklahoma also amended 
their state’s foreign ownership law in 2023; however, the legislation narrowed their 
restriction to specifically prohibit foreign acquisitions of land through business 
entities or trusts that engage in activities or ventures that are illegal under federal law 
(i.e., the production of marijuana). A recording of a NALC webinar discussing these 
state laws is available here. 

Historically, almost all of the land ownership restrictions placed on foreign investors 
have been established under state law. Accordingly, no federal law currently exists 
that restricts foreign investors from acquiring or holding U.S. agricultural land. 
However, over the past few years, federal policymakers have become increasingly 
concerned about foreign investments in land, especially agricultural land. As a result, 
there has been several bills introduced in Congress that seek to control or restrict 
certain foreign investments in agricultural land. A discussion of these proposals are 
outlined in more detail in a NALC publication titled Congressional Considerations on 
Restricting Foreign Investments in U.S. Agriculture which is available here. Two NALC 
webinars discuss these federal proposals in great detail, which are available here and 
here. 

III. Discussion 
 

A. Legislative Drafting Considerations 

There are several different elements to drafting a bill that seeks to restrict certain 
foreign investors from acquiring and holding agricultural land. Although there is no 
uniform or model foreign ownership law among the states, there are areas these laws 
commonly address that legislators may want to consider. However, different state 
legislators may have different goals when proposing a bill that aims at restricting 
foreign acquisitions. For example, some states may want to prohibit all foreign 
ownership while other states may seek to restrict only certain foreign parties from 
investing or participating in certain types of agricultural production within their 
state. Further, some states seek to restrict foreign investments from specific 
countries while other states seek to restrict all foreign acquisitions. 

https://nalcpro.wpenginepowered.com/wp-content/uploads/assets/aglandownership/Indiana.pdf
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=c4e5c46e-d617-4c31-a8ec-981d3fb39c46&nodeid=ABUAABAABAAM&nodepath=%2FROOT%2FABU%2FABUAAB%2FABUAABAAB%2FABUAABAABAAM&level=4&haschildren=&populated=false&title=%C2%A7+89-1-23.+Aliens+holding+land.&config=00JABhZDIzMTViZS04NjcxLTQ1MDItOTllOS03MDg0ZTQxYzU4ZTQKAFBvZENhdGFsb2f8inKxYiqNVSihJeNKRlUp&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A66XJ-2DS3-GXF6-81K7-00008-00&ecomp=7gf5kkk&prid=adf72426-df5e-4da2-bb49-d3a6510df440
https://advance.lexis.com/documentpage/?pdmfid=1000516&crid=c4e5c46e-d617-4c31-a8ec-981d3fb39c46&nodeid=ABUAABAABAAM&nodepath=%2FROOT%2FABU%2FABUAAB%2FABUAABAAB%2FABUAABAABAAM&level=4&haschildren=&populated=false&title=%C2%A7+89-1-23.+Aliens+holding+land.&config=00JABhZDIzMTViZS04NjcxLTQ1MDItOTllOS03MDg0ZTQxYzU4ZTQKAFBvZENhdGFsb2f8inKxYiqNVSihJeNKRlUp&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A66XJ-2DS3-GXF6-81K7-00008-00&ecomp=7gf5kkk&prid=adf72426-df5e-4da2-bb49-d3a6510df440
https://s3.amazonaws.com/fn-document-service/file-by-sha384/46cab4fe5b953118262f45ebc85b651690cec997e96bdfaaabb3809845fce1bcb5e6e312b2d207730a1aec3a06cc23ef
https://nationalaglawcenter.org/californias-attempt-to-restrict-foreign-agricultural-land-investments/
https://nationalaglawcenter.org/webinars/foreign-ownership-ag-land-2/
https://nationalaglawcenter.org/congressional-considerations-on-restricting-foreign-investments-in-u-s-agriculture/
https://nationalaglawcenter.org/webinars/foreign-ownership-ag-land/
https://nationalaglawcenter.org/webinars/foreign-ownership-ag-land-2/
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1. State Constitution and Statutes 

Some states’ constitutions3 and codes provide foreign parties the right to hold and 
acquire real property. Consequently, a law that restricts foreign persons from 
investing in farmland will likely violate their state constitution. For example, some 
states have laws that permit foreign persons to inherit real estate, specifically 
farmland.4 Other states’ constitutions5 or codes allow or specifically direct their 
legislature to enact laws that restrict or prohibit foreign persons from investing in 
land within their state. Alternatively, a few states are silent on the issue of restricting 
foreign ownership of private farmland within its state.6 

2. Definitions 

The definitions contained in any piece of legislation are important because they 
provide context to how the words or phrases are to be understood throughout the 
legislative text. This is especially true for legislation that seeks to restrict certain 
foreign investors from purchasing specific types of real estate within the state, such 
as agricultural land. However, there is not a uniform definition of “agricultural land” 
among the states that have a foreign ownership law. Nevertheless, a definition of 
“agricultural land” or similar terminology is almost always included or referenced in 
a foreign ownership law. 

a. “Agricultural Land” and “Farming” 

Some states’ foreign ownership laws define the phrase more broadly while other 
states have adopted a narrower definition. For example, Indiana’s law defines 
“agricultural land” as “land for use in crop farming or timber production.”7 Indiana’s 
law does not specify what qualifies as “timber production,” but it does define “crop 
farming” as the “cultivation of land for the production of agricultural crops, 
consisting of plants or plant products that can be grown and harvested exclusively for 
profit or subsistence.”8 On the other hand, Missouri’s law defines “agricultural land” 
as: 

“[A]ny tract of land in this state consisting of more than five acres, 
whether inside or outside corporate limits of any municipality, which is 

 
3 For example, Cal. Const. art. I, § 20 (“Noncitizens have the same property rights as citizens.”); Mass. Gen. 
Laws Ann. ch. 184, § 1 (“Aliens may take, hold, transmit and convey real property….”); N.Y. Real Prop. Law 
§ 10(2) (“Aliens are empowered to take, hold, transmit, and dispose of real property within this state in the 
same manner as native-born citizens….”); Tenn. Code Ann. § 66-2-101 (“An alien, resident or nonresident…, 
may take and hold property, real or personal, in this state….”). 
3 See K.S.A. § 17-5903. 
4 For example, see Ky. Rev. Stat. § 381.330. 
5 See Kan. Const. Bill of Rts. § 17; Miss. Const. Art. 4, § 84; Okla. Const. art. XXII, § 1; S.C. Const. art. III, 
§ 35. 
6 Alaska, Arizona, Hawaii, Montana, New Mexico, Oregon, and Utah. 
7 Ind. Code Ann. § 32-22-3-1. 
8 Id. at § 32-22-3-2. 
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capable, without substantial modification to the character of the land, of 
supporting an agricultural enterprise, including but not limited to land 
used for the production of agricultural crops or fruit or other 
horticultural products, or for the raising or feeding of animals for the 
production of livestock or livestock products, poultry or poultry 
products, or milk or dairy products. Adjacent parcels of land under the 
same ownership shall be deemed to be a single tract….”9 

A few states include separate definitions for “agricultural land” and “farming” within 
their law. For example, Iowa’s law defines “agricultural land” as “land suitable for 
use in farming” and defines “farming” as “the cultivation of land for the production 
of agricultural crops, the raising of poultry, the production of eggs, the production of 
milk, the production of fruit or other horticultural crops, grazing or the production of 
livestock.”10 

Some states specifically or implicitly exclude certain agricultural practices and 
products from their definitions of “agricultural land” and “farming.” Iowa’s law 
expressly excludes “production of timber, forest products, nursery products, or sod” 
and contracts for “spraying, harvesting or other farm services” as “farming.”11 
Indiana’s law explicitly excludes agricultural land used for confined feeding 
operations and raising and producing poultry and poultry products.12 

Overall, the definition of “agricultural land” within each state’s foreign ownership 
law typically determines the types of agricultural practices or commodities foreign 
investors are prohibited from participating or producing. As a result, one state’s 
definition of “agricultural land” may not be practical for another state. For example, 
Indiana’s definition of “agricultural land” may be objectionable in states that produce 
large quantities of beef or dairy products, such as Texas and California, because the 
definition does not restrict foreign purchasers from acquiring or holding property for 
these production purposes. 

b. Carbon, Solar, and Wind Energy Markets 

Agriculture has become a centerpiece of the climate discussion because agricultural 
producers are capable of delivering natural climate solutions by undertaking certain 
“carbon-smart” farming practices that sequester carbon. As a result, several carbon 
market-operating companies are currently offering market programs to producers 
who implement sustainable farming practices to boost market participation. As the 
carbon market industry continues develop into a money-making venture, foreign 
persons and entities may seek to invest in the industry. Consequently, this would most 
likely require the foreign party to invest in agricultural land. Similarly, solar, wind, 

 
9 Mo. Rev. Stat. § 442.566(1). 
10 Iowa Code Ann. § 9I.1(1)–(2). 
11 Iowa Code Ann. § 9I.1(2). 
12 Ind. Code Ann. § 32-22-3-0.5(a)(3)–(4). 
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and other renewable energy markets also typically rely on agricultural land in order to 
convert a natural resource into energy. 

Because carbon markets in the agricultural sector have created a new industry just 
recently, states have not specifically considered whether participation in carbon 
markets constitutes “farming” on “agricultural land” within the scope of a foreign 
ownership law. States also have not considered whether solar, wind, or other 
renewable energy market participation constitutes “farming” or whether land 
encumbered with solar or windmills panels constitutes “agricultural land.” Further, 
businesses and other entities generally lease agricultural land in order to participate 
in carbon and renewable energy markets. However, states have not considered 
whether leasing farmland to participate in these markets is considered “ownership” 
or a “leasehold interest” in land subject to a state’s foreign ownership restriction. 

Minnesota is the only state to expressly mention wind within its foreign ownership 
law. While Minnesota’s law does not specifically reference wind energy markets, it 
does exempt foreign individuals and entities from its foreign ownership restriction 
when taking an easement upon agricultural land “for the installation and repaid of 
transmission lines and for wind rights.”13 This type of exemption is similar to other 
states’ laws that exempt foreign participation in oil and gas leases on agricultural 
land. 

c. Restricted Foreign Parties 

Almost every state that has a foreign ownership law specifies which foreign investors 
are prohibited or restricted from purchasing, acquiring, owning, or otherwise holding 
agricultural land within its state. In general, the three different classifications of 
foreign investors that states restrict include foreign individuals, foreign business 
entities, and foreign governments. Some states only restrict one classification of 
foreign investor while other states restrict more than one type of foreign investor. 

Multiple states restrict foreign individuals from investing in its state’s farmland, but 
there is no uniform approach to restricting this classification of foreign investor. 
Typically, states use the terms such as “aliens”, “non-resident aliens”, or “non-
resident individuals”, or similar terminology to indicate its restriction applies to 
individual persons (i.e., not business entities or governments). However, these terms 
sometimes do not represent the same type of individual. 

Specifically, the term “alien” can be interpreted to include all resident and non-
resident aliens or individuals. These are two distinct groups of aliens, however, and 
each possess different legal rights within the United States. Permanent legal aliens are 
protected under the U.S. Constitution, meaning these individuals usually enjoy the 
same privileges granted to natural-born citizens of the U.S. 

 
13 Minn. Stat. § 500.221, subd. 2(9). 
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The Fourteenth Amendment’s Equal Protection Clause of the U.S. Constitution 
prohibits federal and state governments from denying individuals equal protection 
under the law. In other words, the government cannot draw distinctions between 
individuals based on differences that are irrelevant to the overall objective of the law. 
Because natural-born U.S. citizens have the right to hold and acquire real property, a 
state’s foreign ownership law that possibly restricts permanent resident aliens from 
holding and acquiring agricultural land may be subject to an argument that the law 
violates their equal protection rights because the government likely has no compelling 
interest in restricting these types of investments. 

Nebraska and Oklahoma are two states that prohibit “aliens” from acquiring or 
holding land located within its state.14 Because the term “alien” is broad, it is unclear 
who is subject to the restriction without further defining the term within the law. 
Most states’ laws specify which type of foreign individuals they restrict. For example, 
North Dakota restricts “[a]n individual who is not a citizen of the United States, a 
citizen of Canada, or a permanent resident alien of the United States….”15 

Of the approximate twenty-four states that currently have laws, nineteen of these 
states—Arkansas, Florida, Idaho, Indiana, Iowa, Kansas, Louisiana, Minnesota, 
Missouri, Montana, Nebraska, North Dakota, Ohio, Oklahoma, South Dakota, 
Tennessee, Utah, Virginia, and Wisconsin—impose restrictions on foreign business 
entities from investing in private agricultural land. These restrictions overlap with 
corporate farming laws, which are laws that restrict the power of certain businesses to 
engage in agriculture within a state. The states restricting foreign business 
investments in agricultural land define or indicate the types of entities subject to the 
restrictions. For example, Indiana’s law restricts “foreign business entities” which is 
defined as “a corporation, professional corporation, nonprofit corporation, limited 
liability company, partnership, or limited partnership that is organized under the laws 
of another country” or any other type of entity that is equivalent to these business 
structures.16 

A few states17 offer agriculture-specific business structures to certain groups 
participating in the agricultural industry. Some of these business structures include 
“family farm corporations”, “authorized farm corporations”, “limited agricultural 
partnerships”, “family farm limited liability companies”, and “family farm 
unincorporated nonprofit associations”. Each of these structures are tailored for 
entities that are established for the purpose of farming and owning agricultural land. 

 
14 Neb. Rev. Stat. § 76-402; Okla. Const. art. XXII, § 1; Okla. Stat. tit. 60, §121. 
15 N.D. Cent. Code Ann. § 47-10.1-02(1). 
16 Ind. Code Ann. § 32-22-3-3(a). 
17 States including Iowa, Kansas, Minnesota, Missouri, Nebraska, North Dakota, and South Dakota offer some 
form of agriculture-specific business structure. 
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These types of agriculture-specific entities are primarily exempt from restrictions 
imposed on businesses under states’ laws.18 

In addition to restrictions on individuals and business entities, Alabama, Arkansas, 
Florida, Idaho, Iowa, Louisiana, Montana, North Dakota, Ohio, Pennsylvania, South 
Dakota, Tennessee, Utah, Virginia, and Wisconsin restrict foreign governments from 
holding or acquiring farmland within its state. Some states define the term “foreign 
government.” For example, Iowa’s law defines “foreign government” as “a 
government other than the government of the United States, its states, territories or 
possessions.”19 This definition clarifies that U.S. territories, such as Puerto Rico, 
Guam, and the U.S. Virgin Islands are excluded from the restriction, and also exempts 
Tribal Nations within the U.S. from the restriction. 

Some states have sought to restrict certain foreign investments from specific 
countries, a trend that primarily emerged during the 2023 legislative session.20 For 
example, Virginia’s newly enacted foreign ownership law21 restricts a “foreign 
adversary” from obtaining an interest in agricultural land within the state.22 The law 
defines “foreign adversary” as “any foreign government or nongovernment person 
determined by the U.S. Secretary of Commerce to have engaged in a long-term pattern 
or serious instances of conduct significantly adverse to the national security of the 
United States or security and safety of United States persons, as set forth in 15 C.F.R. § 
7.4 or such successor regulation, declaration, or statute as may exist from time to 
time.”23 In other words, the type of foreign investor subject to Virginia’s restriction 
relies on the list of countries or governmental regimes determined to be a “foreign 
adversary” by the U.S. Secretary of Commerce. 

Some states use other federal definitions or lists to define which countries’ investors 
are prohibited from acquiring land within their state. Arkansas’ foreign ownership 
law24 restricts acquisitions of land by investors of countries that are subject to the U.S. 
Secretary of State’s International Traffic in Arms Regulations25 and entities 

 
18 For example, see S.D. Codified Laws § 47-9A-13, which states “[t]he restrictions…do not apply to a family 
farm corporation or an authorized farm corporation.” 
19 Iowa Code Ann. § 9I.1(4). 
20 The fourteen states that had a foreign ownership before 2023 did not specifically restrict foreign acquisitions 
of land by investors from specific countries; Rather, these “traditional” foreign ownership laws restrict “any 
nonresident” or “any foreign business entity”, whereas almost all the states that enacted a foreign ownership 
law in 2023 restrict investments from individuals, entities, and/or governments from specific countries 
(namely China, Iran, North Korea, and Russia). 
21 See Va. Code Ann. §§ 55.1-507–509. 
22 Note that other state statutes use the U.S. Secretary of Commerce’s “foreign adversary” definition under 15 
C.F.R. § 7.4, including La. Stat. Ann. § 9:2717.1, Montana 2023 Sess. Law Ch. No. 434, N.D. Cent. Code 
Ann. § 47-01-09, and Ohio Rev. Code Ann. § 5301.256 (Ohio Secretary of State is required to consult the 
“foreign adversary” list as well as other federal definitions and lists when compiling a registry of the types of 
foreign investments are prohibited within the state). 
23 Va. Code Ann. § 55.1-507. 
24 See Ark. Code Ann. §§ 18-11-110; 18-11-701–705. 
25 22 C.F.R. § 126.1. 



 
 
 
 
 

The National Agricultural Law Center NationalAgLawCenter.org | nataglaw@uark.edu 

designated by the Secretary “Entities of Particular Concern” list26. Tennessee’s law27 
restricts nonresident individuals, foreign businesses, and foreign governments of 
countries subject to the U.S. Treasury Department’s “sanctions program list.”28 
Alabama’s law29 also uses the “sanctions program list” to restrict the governments 
and government-controlled entities subject to this list from purchasing the state’s 
farmland, but also restricts governments and their entities of a “foreign country of 
concern.” Under the law, a “foreign country of concern” includes China, Iran, North 
Korea, and Russia. The state of Utah restricts land investments by companies—and 
any entity or country associated or affiliated with these companies—identified as 
Chinese military companies operating in the U.S.30 

Florida’s law31 restricts certain foreign land acquisitions from investors of specific 
countries, but the state’s law does not reference a federal definition or list. Rather, 
Florida restricts purchases and leases of agricultural land from investors of a “foreign 
country of concern,” which the law defines as China, Russia, Iran, North Korea, Cuba, 
Syria, and the Venezuelan regime of Nicolás Maduro.32 Further, the Florida law 
specifically restricts the Chinese government, entities organized under the laws of 
China, and individuals “domiciled” in China from acquiring any real property located 
within the state. 

d. Property Interests 

Several states’ foreign ownership laws define the type of ownership interests that are 
restricted or prohibited. In general, there are several different types of ownership 
interests someone may hold in land, such as fee simple (outright ownership), joint 
ownership, a life estate, or a leasehold interest. Each type of ownership interest 
provides different rights and protections in property to individuals and entities. 
Accordingly, some states restrict foreign investors from acquiring “by grant, 
purchase, devise, descent, or otherwise” any farmland located within its state.33 This 
type of statutory language would likely restrict foreign investors from acquiring any 
type of ownership or leasehold interest in agricultural land. Also, some states 

 
26 “Entities of Particular Concern” designations are available on the U.S. Secretary of State’s website at: 
https://www.state.gov/countries-of-particular-concern-special-watch-list-countries-entities-of-particular-
concern/ (last updated Nov. 30, 2022). 
27 See Tenn. Code Ann. §§ 66-2-301–306. 
28 The U.S. Treasury Department’s list of sanctioned countries and entities is available on the agency’s website 
at https://ofac.treasury.gov/sanctions-programs-and-country-information. 
29 See Ala. Code § 35-1-1.1. 
30 See Utah Code Ann. §§ 63L-13-101–202. See also the U.S. Defense Department’s list of Chinese military 
companies operating directly or indirectly in the U.S. at: 
https://media.defense.gov/2022/Oct/05/2003091659/-1/-1/0/1260H%20COMPANIES.PDF. 
31 See Fla. Stat. Ann. §§ 692.201–205. 
32 Id. at § 692.201(3). 
33 Ind. Code Ann. § 32-22-3-4(a). 
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explicitly define leases on agricultural land are considered “ownership interests” in 
that land.34 

3. Restriction Provision 

Generally, the actual provision that establishes a restriction against foreign purchases 
and acquisitions of farmland does not have to be lengthy. In fact, many states’ laws 
contain a one- or two-sentence provision that declares a restriction or prohibition on 
foreign ownership of agricultural land located within their state. The most common 
components of a restriction provision include: 

• The types of foreign persons or entities subject to the restriction (individuals, 
business entities, and/or foreign governments); 

• The types of investments or acquisitions that are prohibited (grant, purchase, 
own, hold, transfer, devise, descent, lease, alienate, or otherwise acquire); 

• A commencement date of the restriction; 
• Whether direct and indirect acquisition is restricted; and 
• Status changes of individuals and entities. 

By compiling this into one provision, the legislative text of a restriction may resemble 
the following example provision: 

“Nonresident aliens, foreign businesses, and foreign governments, or an 
agent, trustee or fiduciary thereof, shall not, directly or indirectly, grant, 
purchase, devise, descent, transfer, or otherwise acquire or hold any 
interest in agricultural land located within the borders of this state after 
January 1, 2023. This restriction applies to persons and entities that 
purchase or hold agricultural land whose status changes so that it 
becomes a nonresident alien or foreign business, and it must divest itself 
of all right, title and interest in the agricultural land within one year from 
the date of its status change.”35 

Some states’ foreign ownership laws do not specifically restrict ownership or 
investments in farmland; rather, their restrictions apply to all real property located 
within the state.36 Some of these states specify that this restriction applies to public 
and private real property located within the state. 

 

 
34 See N.D. Cent. Code Ann. § 47-10.1-01(2), which specifies that an “interest in agricultural land” also 
includes a lease in agricultural land under the restriction law. See also Mo. Rev. Stat. § 442.581, which states 
“a lease on agricultural land for a term of ten years or longer…has acquired agricultural land….” 
35 Language in example based on Iowa Code Ann. § 9I.3(1). 
36 See Miss. Code Ann. § 29-1-75; Miss. Code Ann. § 89-1-23; Okla. Const. art XXII, § 1; Okla. Stat. tit. 60, 
§ 121. 
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4. Exceptions 

Every foreign ownership law contains exceptions to a restriction on foreign 
agricultural landholdings. In other words, every state’s law contains provisions that 
permit foreign investors to acquire or hold agricultural land in certain situations. 
Most often, these provisions exempt certain foreign parties, agricultural practices, 
and land-use activities from a state’s restriction. While some states have only a few 
exceptions, many states have multiple exceptions to its restriction on foreign 
investment in agricultural land. 

a. Acreage Limits 

A few of the states that have a foreign ownership law include an acreage limit or cap to 
its restriction. Essentially, these types of exceptions restrict foreign investments in 
farmland only if the acquisition exceeds a specified number of acres. For example, 
Pennsylvania caps foreign ownership to 100 acres before the restriction applies, while 
Missouri limits a foreign investor from owning more than one percent of the “total 
agricultural land acreage” within the state.37 Indiana’s acreage limit exception relies 
on the type of production which limits foreign business acquisitions to 320 acres of 
crop farming land and 10 acres for land used for timber production.38 Therefore, under 
these exceptions, foreign investors do not violate a restriction if their overall interest 
in farmland does not exceed the acreage limit provided under the law. 

b. Conversion 

Some states’ laws provide exceptions for conversions of agricultural land or the use of 
agricultural land for nonfarming enterprises. In general, this type of exception arises 
when a restricted foreign party acquires agricultural land, but converts the land into 
some use other than farming. This type of exception can be complex and difficult to 
draft, and there are a few things legislators should assess when considering this type 
of exception for a restriction bill. 

First, some states’ foreign ownership law that contain this type of exception is 
typically tailored towards manufacturing and industrial purposes.39 Second, these 
types of exceptions generally include a specific period of time for a conversion. For 
example, North Dakota requires foreign business entities to enter into contracts 
within 150 days of acquiring the agricultural land for the construction of an industrial 
development.40 If the foreign business fails to enter into these contracts within this 
time period, they must dispose of the land within 1 year from the date of acquiring the 

 
37 68 Pa. Stat. Ann. § 41; Mo. Rev. Stat. § 442.571(1). 
38 Ind. Code Ann. § 32-22-3-0.5(a)(2). 
39 For an example, see Neb. Rev. Stat. § 76-413. 
40 N.D. Cent. Code Ann. § 47-10.1-02(6). 
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land.41 Other states, such as Iowa, require foreign parties to convert the agricultural 
land into other purposes within 5 years.42 

Third, states that provide for this type of exception in its foreign ownership law 
usually permit the land to continue being used for farming purposes during the 
conversion or development of the nonfarming purpose. Some states, such as Missouri, 
allow the foreign-owned land to be used for farming purposes pending the 
development of the land for nonfarming purposes, but only if the land is leased to 
certain persons or entities engaged in farming.43 Generally, these types of exceptions 
require foreign investors to lease the land to individuals or businesses not subject to a 
state’s restriction.44 

Fourth, a few states with foreign ownership laws limit the amount of agricultural land 
a foreign party may convert for nonfarming purposes. North Dakota, for example, 
exempts foreign parties to convert farmland into an industrial purpose, but only the 
amount of land “reasonably necessary for industrial purposes.”45 South Dakota’s does 
not limit conversion to industrial purposes; rather, the state’s law permits restricted 
foreign owners to hold agricultural land “in such acreage as may be necessary to its 
nonfarm business operations.”46 

Fifth, a few states’ foreign ownership laws govern situations where a foreign party 
ceases to use the land for the converted purpose. States most likely include this 
“exception to the exception” provision to ensure foreign investors do not use a 
conversion exemption as a loophole to own agricultural land. For example, in 
Missouri foreign-held agricultural land is in violation of the state’s restriction if the 
land “ceases to be used for nonagricultural purposes.”47 Mississippi’s foreign 
ownership law permits nonresident aliens to acquire agricultural land for industrial 
development purposes, but if the land ceases to be used for this purpose, “it shall 
escheat to the state.” This type of exemption likely safeguards against foreign 
investors using a conversion exemption as a loophole to own agricultural land. 

c. Agricultural Production, Research, and Experimentation 

Several states that have a foreign ownership law typically exempt certain types of 
agricultural production from its restriction. Some states48 exempt foreign parties 
from restrictions when foreign-owned agricultural land is used for certain purposes, 

 
41 Id. 
42 Iowa Code Ann. § 9I.3(2). 
43 Mo. Rev. Stat. § 442.591. 
44 For instance, see Wis. State. § 710.02(3). 
45 N.D. Cent. Code Ann. § 47-10.1-02(6). 
46 S.D. Codified Laws § 43-2A-8 (emphasis added). 
47 Mo. Rev. Stat. § 442.576(1). 
48 See Ind. Code Ann. § 32-22-3-0.5(a)(3)-(4); Iowa Code Ann. § 9I.3(3)(d)(3); Kan. Stat. Ann. § 17-
5904(a)(8)-(9), (11); Mo. Rev. Stat. § 350.015(5); Okla. Stat. tit. 18, § 954; S.D. Codified Laws §§ 47-9A-
1.1, 3.1-3.3, 10, 11. 
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such as raising breeding stock, livestock feeding operations, cultivating nursery 
plants, vegetables, grain, fruits or sod, producing poultry or poultry products, 
producing timber and forest products, and dairy or swine operations. Other states49 
exempt certain types of research and experimental testing, development, or 
production of agricultural commodities and practices from its restriction. 

d. Estates 

Another exception found in many states’ foreign ownership law or statutory code is 
taking agricultural land through someone’s estate. Situations may arise where a 
restricted foreign party obtains ownership of agricultural land by inheritance (“by 
descent”) or through the terms of a person’s will (“by devise”). Many states have a 
public policy interest in allowing beneficiaries and descendants to receive and hold the 
property granted to them by devise or descent. However, some states that have this 
exception also limit the period of time a foreign person may hold the farmland 
granted to them. For instance, Kentucky’s law50 state that nonresident aliens may 
only hold inherited farmland for eight years from the time they acquired the land. If 
the nonresident alien does not become a U.S. citizen within that eight-year period, the 
land escheats to the state. 

e. Oil, Gas, and Mineral Leases 

Foreign ownership laws generally include an exception for certain leases of farmland 
that involve nonfarming operations, such as mineral leases. Oil, gas, and other 
mineral drilling, mining, or production may supplement a state’s economy and 
restricting foreign parties involved in this industry may not serve a state’s interest. 
Some states, such as Wisconsin, exempt “leases for exploration or production of oil, 
gas, coal, shale and related hydrocarbons…”51 from their foreign ownership 
restriction. Other states limit this type of exception to a specific number of years for 
leases on agricultural land or circumstances in which a lease may end, such as 
instances where oil, gas, or other minerals can no longer be produced in commercial 
quantities.52 Further, as carbon, solar, and wind energy markets continue to develop 
within the agricultural industry, some foreign ownership proposals may include 
exceptions for foreign investors leasing farmland in order to participate in these 
markets. 

 

 

 
49 See Ind. Code Ann. § 32-22-3-0.5(a)(1); Iowa Code Ann. §§ 9H.4(1), 9I.3(3)(d); Kan. Stat. Ann. § 17-
7504(a)(10); Minn. Stat. Ann. § 500.221, subdivision 2(5); Mo. Rev. Stat. § 350.015(4); Okla. Stat. tit. 18, 
§ 954(1); S.D. Codified Laws § 47-9A-9; Wis. Stat. § 182.001(2)(d). 
50 Ky. Rev. Stat. Ann. § 381.300. 
51 Wis. Stat. § 710.02(2)(g). 
52 Neb. Rev. Stat. § 76-404 limits leases for oil, gas, or other hydrocarbon substances to 10 years and “as long 
thereafter…shall or can be produced in commercial quantities.” 
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f. Interstate Commerce Exception 

Some states’ foreign ownership laws exclude certain types of business operations 
from its restriction so that the law does not violate federal law. Certain business 
operations, such as railroads, public utilities, common carriers, and pipeline 
companies53 conduct business and provide services across large portions of land in 
sometimes several different states. Accordingly, restricting foreign parties that 
operates these types of businesses from purchasing certain land within a state can 
burden commercial activity, which could likely violate the Dormant Commerce Clause. 

Essentially, the Dormant Commerce Clause, which derives from the Commerce Clause 
under Article I of the U.S. Constitution, prohibits a state legislature from enacting laws 
that place an excessive burden on interstate or international commerce. In other 
words, states violate the Dormant Commerce Clause when they regulate commercial 
activity that occurs outside its borders. Therefore, some states exempt these types of 
business activities from its foreign ownership law to avoid violating federal law. 

g. Federal Treaties 

Under the U.S. Constitution, the President has the power to enter into treaties with 
other nations.54 In certain instances, the federal government may grant citizens or 
entities from another country the right to acquire or hold land within the U.S. under 
an international treaty. Because these treaties have the force of federal legislation, 
these treaties preempt or supersede state law. This is why the U.S. Supreme Court has 
previously ruled that states have the authority to regulate foreign ownership of real 
property “where there [is] no treaty….”55 Accordingly, some states56 exclude certain 
“foreign governments” from its foreign ownership law. For instance, Wisconsin does 
not prohibit “foreign governments or subjects of a foreign government whose rights 
to hold…land are secured by treaty.”57 

h. Securing Debt with Agricultural Land 

Most states with a foreign ownership law exempt lenders from a restriction when 
agricultural land is collateral for a loan. Generally, lenders require borrowers to give 
them a security interest or lien in some type of property before supplying the funds so 
that they may enforce this interest against a borrower if they do not satisfy the unpaid 

 
53 Some states provide an exception to one or more of these types of businesses or service providers (Minn. 
Stat. Ann. § 500.221, subdivision 2(3); Neb. Rev. Stat. § 76-412; N.D. Cent. Code Ann. § 47-10.1-02(7); Wis. 
Stat. § 710.02(2)(c). 
54 See U.S. Const. art. II, § 2. 
55 Blythe v. Hinckley, 180 U.S. 333, 340-41 (1901). 
56 Fla. Stat. Ann. § 692.205; N.D. Cent. Code Ann. §§ 47-10.1-02(1)(a), (7); N.D. Cent. Code Ann. § 47-01-
09(4)(c) (exempting certain foreign governments from the state’s foreign ownership law restriction for foreign 
governments that maintain “an active national security agreement with the [U.S.] federal government.”); 
68 Pa. Stat. Ann. § 41; Va. Code Ann. § 55.1-505(E); Wis. Stat. § 710.02(2)(b). 
57 Wis. Stat. § 710.02(2)(b). 
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debt. In cases where the lender is a foreign person or entity, most states’ laws exempt 
the foreign lender from enforcing their interest in collateralized agricultural land. 

A few states that permit foreign lenders to enforce its security interest in agricultural 
land also limit the period of time in which a foreign lender may hold title to the land 
after foreclosure. Some of these states limit the types of persons or entities eligible to 
purchase or acquire the land from the foreign lender (i.e., U.S. citizens and resident 
aliens and/or U.S. business entities). Further, states with this type of exemption often 
attach penalties to foreign lenders if they do not sell or otherwise dispose of the 
property to an eligible party before the specified time period expires, such as escheat 
or forfeiture of the land. 

i. “Grandfather” Clause 

States with a foreign ownership law usually include a “grandfather clause.” 
Essentially, a grandfather clause exempts certain persons from the requirements of a 
law by allowing these persons to continue with the activities that were permissible 
before the implementation of the new law. For example, Iowa’s law excludes 
nonresident aliens from its restriction if they owned or held agricultural land located 
within the state on January 1, 1980.58 Although this exemption is provided under 
states’ foreign ownership law, foreign persons are generally not exempt from 
additional investments in farmland. Further, some states’ grandfather clauses forbid 
foreign persons from selling or transferring exempt farmland to other restricted 
parties. 

5. Enforcement and Penalty Provision 

Many states’ restriction laws contain enforcement and penalty provisions while some 
states are silent on enforcement of their restriction law. Some states have assigned 
enforcement authority upon the state’s attorney general or a district attorney of the 
county where the foreign-owned land is located. Under this approach, the attorney 
general or district attorney, when notified or suspecting a foreign party is in violation 
of a foreign ownership law, will file an escheat or forfeiture action against the foreign 
person or entity. Thus, if a judge determines that the foreign party is in violation of 
the restriction law, the land escheats or forfeits to the state which means the state 
takes title to the land. 

Other states permit private enforcement.59 In other words, residents of the state have 
the ability to bring a divestment action against a foreign party suspected of violating a 
foreign owner law. If a judge rules in favor of the resident in this type of lawsuit, they 
can require the foreign party to sell or transfer their interest in the agricultural land 
they held in violation of the restriction law. 

 
58 Iowa Code Ann. § 9-I.3(1). 
59 Okla. Stat. tit. 18, § 956. 
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Aside from losing an ownership interest in agricultural land, some states require 
foreign persons that violate its law to pay a civil penalty. Sometimes, the amount of 
the penalty is ordered by a judge. Other times, the penalty is assessed on a certain 
percentage amount of the firm market value of the foreign-held land in violation or 
the number of violations committed by a foreign person. 

6. Reporting Provision 

While certain foreign persons are required to disclose their interests in U.S. 
agricultural land to USDA under the federal Agricultural Foreign Investment 
Disclosure Act of 1978 (“AFIDA”), some states have their own reporting requirements. 
Specifically, approximately _ states—Arkansas, Florida, Illinois, Indiana, Iowa, 
Kansas, Maine, Minnesota, Missouri, Nebraska, North Dakota, Ohio, South Dakota, 
Tennessee, and Wisconsin—require certain nonresident aliens and/or foreign entities 
to report their agricultural landholdings within the state. These states require foreign 
investors to report their farmland holding interest to the state’s attorney general, 
secretary of state, or agricultural department. In some states, its reporting statute 
requires foreign parties to submit a copy of their AFIDA report to a state agency to 
satisfy their reporting requirement. State-level reporting statutes are compiled on the 
NALC’s website here. 

Pennsylvania does not have reporting requirements separate from AFIDA; rather, the 
state has enacted a law that requires the Pennsylvania Department of Agriculture to 
review AFIDA data to ensure compliance with the state’s restriction on foreign 
ownership of agricultural land.60 In Virginia, foreign persons and entities are not 
required to report their agricultural landholdings, but state law requires the Virginia 
Department of Agriculture and Consumer Services to compile an annual report that 
contains certain information concerning foreign ownership and investments in the 
state’s agricultural land.61 In 2023, the Mississippi state legislature enacted a law62 
which established a committee to study and monitor foreign interests in agricultural 
land, water rights, and energy production within the state, but no reporting 
requirement was established under the legislation. 

IV. Conclusion 

In recent years, there has been an increasing number of states considering legislation 
aimed at restricting foreign ownership and investments in land, specifically agricultural 
land, within their state. Because of the interest in restricting foreign ownership in U.S. 
agricultural land, more states may choose to introduce legislation seeking to limit foreign 
ownership interests. These states that seek to propose a foreign ownership law will likely 
include some if not most of the type of provisions discussed in this fact sheet. 

 
60 68 Pa. Stat. Ann. § 45. 
61 Va. Code Ann. § 55.1-509. 
62 Miss. Laws 2023, H.B. 280, § 1 (effective July 1, 2023). 

https://nationalaglawcenter.org/state-compilations/aglandownership/
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A “roadmap” of the most common foreign ownership law provisions 

The provisions discussed in this fact sheet have been condensed into a flowchart to summarize the most 
common components included in most foreign ownership laws. Importantly, this chart does not represent 

a complete list of every type of provision contained in a foreign ownership law. 
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EXECUTIVE SUMMARY
Background

EPA has both an opportunity and a responsibility to address the decades-old challenge of how its 
Pesticide Program meets its obligations under the Endangered Species Act (ESA). In past decades, the 
Agency has met those obligations for less than 5% of the thousands of pesticide actions it completes 
annually under the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA). 

The reasons for this failure are multifold, including the unusual complexity of ESA pesticide reviews. 
The entire process, including consulting with federal wildlife agencies to adopt protections, can take at 
least 4 years for a single pesticide and up to 15 years in rare cases. FIFRA requires that EPA reevaluate 
every pesticide every 15 years, including the hundreds that affect species listed under the ESA. ESA 
obligations also exist for many registrations of new pesticides, new uses of existing pesticides, and 
amendments to pesticide labels. In total, thousands of FIFRA actions will require an ESA review over 
the next decade alone.

EPA’s Pesticide Program has been unable to keep pace with its ESA workload, resulting not only in 
inadequate protections for listed species but also litigation against the Agency that has increased in 
frequency in recent years. EPA has faced over 20 lawsuits, covering over 1,000 pesticide products, 
challenging its failure to meet ESA obligations. As a result, EPA’s current ESA priorities are driven 
almost entirely by litigation settlements and other court-enforceable deadlines. Over the next six years, 
existing court-enforceable deadlines will require EPA to complete ESA reviews for 18 pesticides—
the most the Agency estimates it can handle during this period based on its current capacity and 
processes. And ongoing litigation and settlement discussions for other lawsuits cover dozens of 
additional pesticides and will likely fill the Agency’s ESA workload beyond 2030. Even though these 
litigation deadlines have determined most of the ESA workload for the next decade, that workload is 
estimated to cover less than 5% of EPA’s future pesticide actions that trigger ESA obligations. Because 
the Pesticide Program currently lacks the capacity and efficient processes to fully meet its ESA 
obligations on those remaining pesticide actions, it remains vulnerable to additional lawsuits. 

This situation creates significant uncertainty for farmers, other pesticide users, and pesticide 
registrants. For example, if a court vacates a pesticide action, users may lose access to the pesticide 
for the several years likely needed for EPA to meet its ESA obligations for that action. Without certain 
pesticide products, farmers could have trouble growing crops that feed Americans and public health 
agencies could lack the tools needed to combat insect-borne diseases.    

EPA’s Pesticide Program is at a critical juncture and needs a new vision. This is why the Agency has 
embarked on an unprecedented effort to improve the current ESA-FIFRA process in collaboration with 
the U.S. Fish and Wildlife Service (FWS), National Marine Fisheries Service (NMFS), U.S. Department of 
Agriculture (USDA), Council on Environmental Quality (CEQ), and stakeholders especially environmental 
and agricultural ones. In the last year alone, EPA has taken several important steps. This includes 
deciding to meet ESA obligations when registering new conventional pesticides, incorporating 
mitigation for ESA species much earlier in the FIFRA process for certain pesticide decisions, and 
revitalizing the ESA-FIFRA Interagency Working Group. This workplan is another important step, 
reflecting the Agency’s most comprehensive thinking to date on how to improve its ESA-FIFRA work to 
meet its mission of protecting human health and the environment while supporting responsible use of 
pesticides for agriculture, public health, and other important purposes.
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A Vision of Success and Challenges to the Vision

To guide its ESA-FIFRA work, EPA has developed a vision of a successful process. Success means 
that EPA is protecting ESA species and their habitats from pesticide effects to an extent that fulfills 
its obligations under all federal laws. EPA would be achieving this goal while minimizing impacts 
to pesticide users, supporting the development of safer technologies to control important public 
health and agronomic pests, and completing timely pesticide registration decisions. EPA would 
also become a trusted expert in protecting listed species through its pesticide decisions, using real-
world, up-to-date information.

To achieve this vision, EPA has identified at least six key challenges that must be overcome. 

·	 First is the large and growing number of FIFRA actions that trigger ESA review, at a time 
when the Pesticide Program’s staffing is roughly at the FY 2013 level. 

·	 Second is that the current ESA-FIFRA process generally does not result in protections for 
listed species that is both practical for pesticide users to implement and timely to protect 
species. 

·	 Third is that FIFRA registrations are often geographically broad, cover many pesticide 
uses, and affect many types of listed species. All of this creates unique scientific and other 
challenges for EPA’s ability to meet its ESA obligations. 

·	 Fourth is the need to better harmonize the FIFRA process with the ESA process. For example, 
the current FIFRA process assesses each pesticide on a chemical-by-chemical basis, but this 
approach is unsustainable across hundreds of pesticides, many of which affect hundreds of 
listed species. This is one reason that the entire ESA-FIFRA process currently spans at least 
4 years for one pesticide. 

·	 Fifth is a series of challenges related to data and scientific methods. For example, better 
and more refined data on where species occur and how best to protect them from pesticide 
exposure would result in more effective and cost-efficient protections. But gathering and 
analyzing these data would likely extend the ESA-FIFRA process even longer and require 
additional agency capacity. Thus, EPA needs to balance the benefits of more or better data, 
with the goal of expediting the ESA-FIFRA process.

·	 Finally, an effective ESA-FIFRA process requires strong working relationships among EPA, 
FWS, NMFS, and USDA. All four agencies are working toward this goal but still have room for 
improvement. 

Strategies and Actions to Achieve Vision

To address these challenges and advance EPA’s vision, the workplan establishes four overlapping 
strategies and multiple actions to implement each strategy. The first strategy is for EPA to meet its 
ESA obligations for all FIFRA actions. Because EPA cannot meet all these obligations immediately 
while also complying with statutory deadlines for FIFRA actions, the Agency will generally prioritize 
those actions as follows: 
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·	 The top tier includes actions with existing and future court-enforceable deadlines and the 
registrations of new conventional pesticide active ingredients.

·	 The second tier includes the large number of remaining conventional pesticides, without court-
enforceable deadlines, that EPA reevaluates every 15 years (i.e., FIFRA registration review). 

·	 The third tier includes all other FIFRA actions for conventional pesticides (e.g., new uses of 
existing pesticides) and FIFRA actions for non-conventional pesticides (e.g., biopesticides). 

The workplan provides EPA’s rationale for these priority categories and the estimated number of 
actions in each category that may require an ESA review.

The second strategy is for EPA to improve its approaches to identifying and requiring ESA protections to 
address pesticide effects. These improvements will include the following:

·	 Identify and incorporate protections for ESA species earlier in the FIFRA process, with a focus on 
species that EPA considers vulnerable to pesticides. 

·	 Proactively adopt protections for ESA species facing the greatest risk to their survival from 
pesticides, such that if EPA did not adopt those protections, the Agency may be in violation of 
the ESA’s substantive obligations. 

·	 Identify flexible options for pesticide users to decide how best to protect ESA species affected 
by pesticides, including through a federal pilot project being launched in 2022 to identify and 
implement practical conservation practices across approximately two-dozen listed species. 

·	 Where multiple pesticides are used for the same crops and affect the same species, begin 
coordinating species protection measures across those pesticides to ensure the measures 
are consistent. In 2022, for example, EPA will begin coordinating opportunities between newly 
registered pesticides and existing pesticides undergoing their periodic 15-year reevaluation. 

·	 Where pesticide effects on ESA species cannot be practically avoided or minimized, create 
opportunities to offset the residual effects through habitat restoration and other conservation 
actions. Doing so can provide greater flexibility for pesticide users and directly further species 
recovery, especially in response to climate change. 

·	 Adopt other policy and program improvements to support the above actions.  

The third strategy is to improve the efficiency and timeliness of the ESA-FIFRA process, in collaboration 
with FWS, NMFS, and USDA. This strategy includes developing different approaches for EPA to meet its 
ESA obligations, which may include assessing all pesticides intended for a particular use at the same 
time, and consulting with FWS or NMFS regional staff to efficiently incorporate more localized data on 
species, protection measures, and pest control practices.  

The final strategy is to improve EPA’s stakeholder engagement. This will include seeking help on 
more or better data for ESA assessments and expanding dialogues with growers and non-agricultural 
pesticide users.



Closing and Future Steps

The workplan is a living document that will evolve based on lessons learned through 
implementation. Within the next two years, EPA will reevaluate its progress under the workplan and 
decide whether and how to update it. EPA cannot achieve most of the actions in the workplan on 
its own. The Agency welcomes stakeholder feedback on the workplan, especially on opportunities 
to help implement species protection measures and provide better data to expedite ESA-FIFRA 
analyses. 



INTRODUCTION
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INTRODUCTION

EPA’s mission is to protect human health and the environment. The Federal Insecticide, Fungicide, 
and Rodenticide Act (FIFRA) and the Endangered Species Act (ESA) are important laws that allow 
EPA to meet its mission of protecting the environment. Through these and other laws, EPA decides 
how best to regulate pesticide uses to ensure they achieve society’s pest control goals without 
unduly harming human health or the environment, including ESA listed endangered and threatened 
species. This is a formidable task, considering the tens of thousands of pesticide products and 
amendments that will require ESA review in the coming decade, combined with the over 1,600 
listed species in the United States. Moreover, information on the vulnerability, biology, and location 
of many of these species is limited, especially information on how pesticides may impact their 
survival. These and other challenges are partly why EPA’s Pesticide Program has struggled for 
decades with meeting its ESA obligations. Even though EPA has approved over 1,000 pesticide 
ingredients and thousands of pesticide uses over the past decades, it has met its ESA obligations 
for less than 5 percent of those actions.

This low rate has resulted in over 20 lawsuits against the Agency challenging its failure to meet 
its ESA obligations. The lawsuits have compelled EPA to meet these obligations by assessing the 
effects of pesticide actions on listed species and, in most cases, consulting with one or both of 
the federal wildlife agencies on those effects. Indeed, nearly every consultation on pesticides 
is in response to lawsuits, which now largely set EPA’s pesticide consultation workload and 
schedule. To date, most of these consultations have covered commonly used pesticides that 
affect many listed species. The consultations are typically very complex, lengthy, and resource-
intensive for all involved, with many spanning no fewer than 4 years and some extending to 15 
years. EPA’s pesticide program has already agreed, through court-enforceable settlements, to 
completing 18 ESA assessments within the next six years, which is the most assessments it can 
accommodate based on its current process and staffing, while also meeting its other near-term 
ESA obligations. EPA is also in settlement discussions that could result in similar agreements for 
dozens of additional pesticides. Yet all of these assessments reflect less than 5% of the total ESA 
assessments that EPA would need to complete as part of past, current, and future FIFRA actions. 
If EPA does not complete this work, it will continue to face legal challenges to its pesticide actions. 
This creates uncertainty for farmers and other pesticide users, who could lose access to pesticides 
if a court vacates a FIFRA action. 

EPA must focus on how to achieve the goals of ESA and FIFRA differently than in the past—to break 
the decades-old cycle where ESA goals were not met, and the resulting litigation became the 
main driver and priority setter of how EPA fulfills its ESA obligations. The old approach has been 
expensive for EPA, expensive for the parties to the lawsuits, and frustrating for all stakeholders—all 
while listed species remain inadequately protected. These reasons are why EPA’s Pesticide Program 
is at a critical juncture, and why the Agency has issued this workplan.   

In 2021, prompted by the escalating challenges of fulfilling its ESA obligations for pesticide 
decisions, EPA began developing a comprehensive, long-term approach to meeting those 
obligations. This effort was not the Agency’s first attempt to address this complex issue. Over the 
decades, EPA has pursued various approaches to this issue and has stated several times that 
it would develop a plan to meet its ESA obligations. Although EPA has made some progress on 
improving its ESA-FIFRA program, much more work remains.
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Informed by EPA’s past efforts and by its recent discussions with stakeholders and lawmakers, EPA 
in 2021 began holding a series of internal and external meetings on how the Agency could fully 
address its ESA obligations. These include quarterly ESA-FIFRA meetings with stakeholders and a 
widely attended January 2022 public listening session on improving the ESA-FIFRA process.1 The 
outcome of all those dialogues is this workplan, which reflects EPA’s experiences, assesses its 
future ESA workload, and describes administrative and other improvements that EPA will pursue or 
consider pursuing. The workplan thus reflects the Agency’s most comprehensive thinking to date on 
how to create a sustainable ESA-FIFRA program.

The workplan is structured as follows. The next section, A Vision of Success, describes EPA’s 
long-term vision for its ESA-FIFRA work. This vision statement acts as the Agency’s north star to 
navigate the complexities of this issue, and informs the strategies and actions described later in 
this document. The following section, Background and Challenges to Vision, provides a detailed 
discussion on the background of key ESA-FIFRA issues and the major challenges to achieving 
this vision. EPA provides this extended explanation so the public can understand why meeting 
ESA obligations in full is difficult and how stakeholders can help EPA solve those challenges more 
effectively. The following section, Strategies and Actions to Advance Vision, is the core of the 
workplan, describing the strategies and actions that EPA has developed to advance its vision. 
This section also describes how EPA will prioritize certain types of FIFRA actions over others for 
ESA determinations, given that the Agency cannot immediately meet its ESA obligations for all 
backlogged and future FIFRA actions that trigger ESA obligations. The workplan concludes by 
discussing opportunities for the public to engage with EPA on implementing the approaches 
described in the document. 

 1 Visit EPA’s Interagency Working Group: Public Meeting on Endangered Species Pesticide Issues webpage.

                                                                                                                                        The Magnitude of EPA’s Pesticide Program

Safe pesticide use offers important contributions to society, particularly in the production of 
U.S. food and fiber and the protection of public health from insect and rodent pests. Generally, 
there are more than 17,000 registered pesticide products containing more than 1,200 active 
ingredients, with uses including insect repellents, household cleaners, lawn and garden 
chemicals, hospital disinfectants, biotech products, and a wide range of agricultural chemicals. 

In arriving at policy decisions that are informed by sound science, EPA seeks to balance the 
interests of many stakeholders. These include more than 88 million households; more than two 
million farms; 23,000 commercial pest control firms; a dozen major pesticide producers; another 
100 small producers; 1,700 pesticide formulators; 25,000 distributors; several industry, grower, 
farmworker, and environmental associations and non-government organizations; and state, local, 
and tribal entities. 

Although this workplan focuses on ESA and FIFRA obligations, EPA also has obligations under the 
Federal Food Drug and Cosmetic Act (FFDCA). Further, several amendments to FIFRA, through 
successive versions of the Pesticide Registration Improvement Act (PRIA), set timeframes for EPA 
to complete pesticide actions. EPA must meet these obligations alongside those of the ESA.   

https://www.epa.gov/endangered-species/interagency-working-group-public-meeting-endangered-species-pesticide-issues


                                                                                                                                      
Primer on ESA Concepts and Process
Under FIFRA, EPA decides whether to register pesticide products containing new active 
ingredients and new uses of currently registered pesticides, and reevaluates all existing registered 
pesticides every 15 years as part of registration review. Those are the major actions that may 
trigger an ESA assessment for potential effects on ESA listed species and their designated critical 
habitats. 

An ESA assessment begins with EPA determining whether a FIFRA action may have any effect 
on a species or critical habitat. If EPA finds “no effect,” no further ESA analysis is needed. If EPA 
finds “may affect,” the agency further assesses whether the pesticide’s use is either “not likely 
to adversely affect” (NLAA) or “likely to adversely affect” (LAA) the species or designated critical 
habitat. In general, likely harm to even one individual of a species triggers an LAA. EPA describes 
its findings in a biological evaluation that it provides to the U.S. Fish and Wildlife Service (FWS), 
the National Marine Fisheries Service (NMFS), or both agencies (the Services). For brevity, this 
workplan refers to all these findings as “ESA determinations.”     

FWS (Department of the Interior) and NMFS (Department of Commerce) are charged with 
administering the ESA. FWS is responsible for most listed species, while NMFS is responsible for 
listed marine species and anadromous fish. Most nationwide pesticide consultations involve both 
Services.

For an NLAA finding, EPA seeks the concurrence of the Services in that finding. If the Services 
concur, no further ESA process is needed. For an LAA finding, EPA formally consults with the 
Services. During formal consultation, the Services determine whether the EPA action is likely to 
jeopardize any listed species or destroy or adversely modify any critical habitat—both of which the 
ESA prohibits. Unlike the LAA/NLAA findings, the jeopardy/adverse modification findings assess 
effects on the entire species, including its ability to recover under the ESA. If the Services propose 
jeopardy/adverse modification, they work with EPA and the registrant to negotiate mitigation 
measures to avoid these findings. If the measures are adequate, the Services conclude no 
jeopardy/adverse modification. If the measures are inadequate, the Services conclude jeopardy/
adverse modification and recommend mitigation that, if adopted, will avoid these prohibitions. 
Those measures are called reasonable and prudent alternatives (RPAs) and are in addition to 
label restrictions adopted under FIFRA or in a biological evaluation. Even for animal species not at 
risk of jeopardy/adverse modification, the ESA requires the Services to develop mitigation—called 
reasonable and prudent measures (RPMs)—to minimize the effects of any incidental take on 
the species. Incidental take includes unintended injury to or death of an individual of any listed 
animal species. In practice, the potential for take of an individual animal triggers an LAA finding.

At the end of formal consultation, each of the Services issues a biological opinion that describes 
its findings and mitigation recommendations. The biological opinion also includes an incidental 
take statement that exempts the pesticide action from the ESA’s take prohibition, if the terms 
and conditions of the statement are followed. If EPA implements the biological opinion through 
changes to a pesticide registration or label, any person who follows those requirements faces no 
ESA liability when applying the pesticide.

To implement the mitigations resulting from formal consultation, EPA may require changes to a 
pesticide’s registration, label, or use instructions. When those changes are needed only in specific 
regions rather than nationwide, EPA may implement the changes through geographically specific 
Endangered Species Protection Bulletins. Bulletins Live! Two is EPA’s current online endangered 
species bulletins system. 
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Primer on FIFRA Registration Review Process

*After publication EPA generally holds a 60-day public comment period.

Under registration review, EPA reviews each registered pesticide at least every 15 years to ensure 
that each pesticide can carry out its intended function(s) without creating unreasonable adverse 
effects to human health and the environment. Each pesticide review is unique but all undergo the 
same basic registration review process.

EPA initiates a registration review by establishing a public docket for a pesticide registration review 
case and opens the docket for public comment. The docket contains a Preliminary Work Plan 
(PWP) summarizing information EPA has on the pesticide and the anticipated path forward. The 
PWP includes facts about the pesticide and its current use and usage, anticipated risk assessment 
and data needs, and an overall estimate of the time needed for the reviews. Once comments are 
received during the 60-day comment period for the PWP, the information received will be used 
to update the Final Work Plan (FWP), which is also included in the docket. If data are needed to 
update the risk assessments, EPA will issue a Data-Call In (DCI) notice to the registrant under 
FIFRA section 3(c)(2)(B). 

Once all the required data are received, the Agency will review and incorporate all information into 
Draft Risk Assessments (DRA), which always strive to include the best available science. The DRAs 
are placed in the public docket for a 60-day comment period. 

If ecological or human health risks are identified in the DRA, then the Proposed Interim Decision 
(PID) will present the Agency’s proposed findings on the FIFRA standard, including the results 
of formal ESA consultation, if needed, and the bases for these proposed findings; proposed 
modifications to the use of the pesticide to address risks of concern; state whether additional data 
are needed; specify any proposed labeling changes; and identify deadlines for completing any 
required actions. The PID is published in the public docket for a 60-day comment period. 

After considering comments on the PID, EPA will issue an Interim Decision (ID), including an 
explanation of any changes from the PID and response to significant comments received on the 
PID. The Agency then publishes a Federal Register notice announcing the availability of the ID. 
The ID may require new or impose interim risk mitigation measures; identify data or information 
needed to complete the review (DCI); and require within 60-days of the ID publication the 
submission of updated pesticide labels. 

EPA will issue a Final Decision (FD) after it completes a listed species assessment and any 
necessary ESA section 7 consultation with the Services. The decision will also account for the 
Endocrine Disruptor Screening Program.
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At the outset of the workplan, readers should note two limitations in the document’s ability to 
provide a complete, detailed path for EPA to fully meet its ESA obligations. First, the workplan does 
not provide a schedule for completing ESA determinations for all the pesticides in registration 
review. One reason is that EPA has already agreed to completing 18 ESA determinations over 
the next six years as part of litigation-driven agreements, which is the most the Agency can 
accommodate based on current processes and staffing (see Appendix A for current schedule 
and Background and Challenges to Vision section for more information). A schedule for ESA 
determinations for registration review beyond that timeframe is unlikely to reflect the most efficient 
approach for completing those assessments, given the major process improvements EPA expects to 
implement during this time. EPA hopes that these improvements will allow the Agency to complete 
more ESA determinations in the future. Further, EPA is currently addressing approximately 18 
additional ESA lawsuits on FIFRA actions covering over 1,700 pesticide products, with some of 
those lawsuits likely to result in EPA agreeing to complete additional ESA determinations, under 
court-enforceable deadlines, that extend beyond the next six years.

A second reason for the lack of a schedule is that at the current pace at which EPA and the Services 
are completing pesticide consultations, this process would span decades for all pesticides that have 
their first cycle of FIFRA registration review ending in October 2022. To address this challenge, the 
Agency needs to prioritize certain FIFRA actions over others as part of fulfilling its ESA obligations 
and to work with the Services to develop and adopt program improvements that drastically reduce 
the complexity and duration of pesticide consultations. Because EPA does not yet know how 
much those improvements will expedite the ESA-FIFRA process, it sees limited value at this time 
to developing an ESA schedule that is likely to change considerably in several years. EPA plans to 
begin adopting the near-term improvements in this workplan and assess how much those actions 
improve the ESA-FIFRA process. That experience will give EPA a far better foundation for developing 
an overall schedule within the next three years for conducting ESA determinations for registration 
review decisions. 

A second limitation of this workplan is that although some strategies and actions are well 
developed, others are only in their initial stages of discussion. Thus, this document may read more 
like a “plan to develop a plan” for certain actions. This is the inevitable outcome of a document 
that covers near-, medium-, and long-term actions, with the latter two influenced by factors 
largely outside of EPA’s control such as its funding levels in annual appropriations and litigation. 
Even though those actions are described with less specificity, they remain crucial for readers to 
understand EPA’s path to achieving its vision. Based on EPA’s implementation of the workplan, 
other administrative improvement actions will become evident over the coming years. Thus, readers 
should consider this workplan as a living document that will evolve based on lessons learned 
through implementation. Within the next two years, EPA will reevaluate its progress under the 
workplan and decide whether and how to update it. EPA’s hope is that within two years, the process 
improvements described in this workplan will allow the Agency to begin increasing the number of 
ESA assessments it can complete annually. 
 



14



A VISION OF SUCCESS



16

A VISION OF SUCCESS

Before beginning this significant and challenging process, EPA developed a vision of success. EPA 
has adopted the following vision to guide this workplan and the Agency’s ESA-FIFRA work generally.

EPA’s Office of Pesticide Programs is protecting federally listed threatened and 
endangered species and their designated critical habitats from pesticide effects to an 
extent that fulfills our obligations under all federal pesticide use and species protection 
laws. Our program is achieving this goal while minimizing impacts to pesticide users, 
supporting the development of safer technologies to control important public health and 
agronomic pests, and completing timely pesticide registration decisions. Our program 
is also working with stakeholders and our federal partners so that we are trusted 
experts in protecting endangered species through pesticide registration and registration 
review decisions. In making these decisions, we are performing credible analyses that 
answer the scientific questions needed to protect species using real-world, up-to-date 
information.

EPA developed this vision mindful of the goals of stakeholders and other federal agencies. EPA 
thus hopes that all its partners and stakeholders see aspects of the vision that resonates with their 
goals. After all, meaningful, enduring improvements to the ESA-FIFRA process cannot occur without 
broad consensus about what the process is striving to achieve. 

EPA wrote this workplan on its own because the ESA imposes duties on all federal agencies, 
including EPA, to meet its legal obligations. The workplan describes how EPA will achieve this with 
the help of other federal agencies and stakeholders.

Several specific parts of the vision deserve further explanation. First, as evident from the first line of 
the vision, EPA will meet its ESA obligations. This objective, however, cannot exist in a vacuum. EPA 
also strives to minimize the regulatory impacts of protections because doing so promotes its other 
legal and public policy goals of providing pesticides for agriculture, public health protections, and 
natural resource management. Further, EPA has FIFRA deadlines for pesticide actions that it strives 
to meet independent of ESA obligations. Those deadlines provide certainty to growers and other 
pesticide users about the availability of pesticides.

Second, EPA cannot address the ESA-FIFRA challenge on its own. Even though EPA developed this 
workplan independently to help meet its ESA duties, it seeks the help of stakeholders, the Services, 
USDA, and lawmakers to implement the workplan. Further, the workplan explains the many 
ways that EPA needs to change how it approaches its ESA obligations for FIFRA decisions. EPA, 
however, will also need to work with other organizations to change how they approach these issues. 
For example, in the short term, as EPA strives to build a workable process, EPA will encourage 
stakeholders to allow EPA to focus more of its time and resources to implement conservation 
measures needed to meet its ESA obligations, and less on certain data, methodology, or modeling 
issues that have limited bearing on the outcome of ESA consultations. EPA will also work with 
stakeholders to support greater flexibility for EPA to test new policies tailored to the complexities of 
pesticide consultations. EPA will continue to work with stakeholders to give EPA the ability to meet 
its ESA obligations at a pace that is realistic given the existing workload and EPA’s commitment 
to follow this workplan. In short, EPA needs all organizations and stakeholders to work toward a 
common goal, such as the one in EPA’s vision of success.   



Finally, EPA seeks to work closely with its partners and earn their trust in viewing the Agency as an 
expert in ensuring that FIFRA decisions are adequately protecting listed species. EPA realizes that it 
has much work to do before it reaches this goal. The Agency is working hard to develop the expertise 
and capacity to protect listed species by implementing flexible mitigations that reflect real-world 
pesticide usage, exposure, and effects. 

                                                                                                                                        One Workplan, Multiple Audiences

Given the long and complicated history of pesticide consultations, EPA expects a range of 
interest in this workplan. EPA has written the workplan for many audiences, recognizing that no 
single document can convey the ideal amount and level of information to any single audience. 
Below is information to help the primary audiences understand how they can use this workplan. 

·	 For all audiences, the workplan describes EPA’s plans to significantly improve its process to 
meet its ESA obligations as part of FIFRA decisions. 

·	 For the Services and USDA, the workplan describes opportunities for interagency coordination 
on ESA-FIFRA improvements, including actions that require the input and leadership of all four 
agencies. 

·	 For Congress, the workplan describes EPA’s progress under the 2018 Farm Bill, Section 
10115 (FIFRA Interagency Working Group) and informs general oversight of the Agency’s ESA 
and FIFRA work.  

·	 For pesticide registrants and users, the workplan describes EPA actions to improve 
predictability about the ESA-FIFRA process and opportunities to work with EPA on those 
improvements.

·	 For environmental organizations, the workplan describes EPA actions to adopt protections for 
listed species, better meet its ESA obligations, and provide opportunities to work with EPA on 
those improvements. 



BACKGROUND AND 
CHALLENGES TO VISION
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BACKGROUND AND CHALLENGES TO VISION

To meaningfully improve the ESA-FIFRA process, EPA first needs to articulate for the public its 
understanding of the current process and the main challenges to developing a more effective one. 
Given the unusual complexity of this issue, it is understandable that some aspects of the process 
and challenges are not well understood outside of EPA, making it difficult to appreciate the barriers 
the Agency faces to meeting its ESA obligations. The goal of this section is to fill that knowledge 
gap and help the public and other agencies to engage with EPA more constructively on ESA-
FIFRA issues. As a result, this section is lengthy and detailed. Readers who are more interested in 
understanding EPA’s plans to improve the ESA-FIFRA process may want to skim or skip this section. 
At the same time, this section does not describe every challenge, only those that EPA views as the 
most significant in the coming years to EPA meeting its ESA obligations.

                                                                                                                               Overview of Different Types of Pesticides

Throughout this workplan, EPA will reference the three types of pesticides it regulates.

Conventional pesticides are all active ingredients other than biological pesticides and 
antimicrobial pesticides. Conventional active ingredients are generally produced synthetically 
(i.e., synthetic chemicals that prevent, mitigate, destroy, or repel a pest or that act as a plant 
growth regulator, desiccant, defoliant, or nitrogen stabilizer).

Antimicrobial pesticides are intended to disinfect, sanitize, reduce, or mitigate growth or 
development of microbiological organisms or protect inanimate objects, industrial processes 
or systems, surfaces, water, or other chemical substances from contamination, fouling, or 
deterioration caused by bacteria, viruses, fungi, protozoa, algae, or slime.

Biopesticides are certain types of pesticides derived from such natural materials as animals, 
plants, bacteria, and certain minerals. For example, canola oil and baking soda have pesticidal 
applications and are considered biopesticides. Biopesticides fall into three major classifications: 
Biochemical, Microbial, and Plant-Incorporated Protectants (PIPs).  
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Large and growing workload

Most EPA actions under FIFRA require an ESA determination and possibly formal consultation. 
These decisions fall into three broad categories: (1) registration of new pesticides, (2) registration 
review of existing pesticides, and (3) other FIFRA decisions on existing pesticides, including 
registration of new uses of existing pesticides and FIFRA section 18 emergency use exemptions.    
To date, EPA has completed ESA determinations and, if necessary, consultations for less than 5% of 
these actions, leading to a large backlog of actions that continues to grow (Appendix A).    

In addition to this backlog, the Agency will also have many future actions that trigger ESA 
obligations. In particular, the registration of new active ingredients, the ongoing 15-year cycle of 
registration review for each registered active ingredient, and the approval of new uses and pesticide 
label amendments of registered pesticides will amount to tens of thousands of FIFRA actions over 
the next decade alone that require an ESA review. 

To better describe the level of effort required of EPA to meet its ESA obligations for each category of 
FIFRA action, Table 1 shows the estimated required full-time equivalents (FTEs) for actions in each 
category. These estimates are based on EPA’s current processes, which need optimization to meet 
the large and growing ESA workload. The process improvements described in this workplan are 
expected to reduce the FTEs for most or all actions, but the extent of the reductions is unknown at 
this early stage.  

Apart from the growing workload and backlog challenges, the Pesticide Program’s staffing levels 
have declined from a high of 808 (2005) to 603 (2021). Changes in PRIA IV enabled EPA to 
more fully use FIFRA maintenance fees to support the Pesticide Program’s activities since 2018, 
which helped support more FTEs during this time (see Figure 1). Current decreases in the FIFRA 
maintenance fee account may result in EPA being unable to maintain the same FTE level using 
funds from this account. 

Meeting ESA obligations for registration and registration review decisions alone will require a 
multifaceted approach, including capacity, resources, improved processes, updated technology, 
workload analysis, and increased stakeholder collaboration. For example, assessing effects on 
listed species and their critical habitats involves spatially explicit effects determinations that identify 
where a pesticide can be used and where species are likely to be found, and an evaluation of 
species’ habitats and biological characteristics. Likewise, to implement early ESA mitigation as part 
of a FIFRA action, EPA must identify effective and feasible mitigation options, which may depend 
on acquiring information about species characteristics and habitats, evaluating that information, 
evaluating how pesticides may enter those habitats, and mitigating those effects. The increased 
complexity and specificity of ESA determinations, and the increased variety of mitigation options, 
require additional communication with the regulated community and other stakeholders. Further, 
even if EPA were to incorporate early species mitigation as part of a FIFRA action, it is likely that 
consultation with the Services would still be needed in many cases.
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Table 1. Level of effort required of EPA to complete both FIFRA and ESA obligations for each category 
of FIFRA action, based on current EPA processes.

EPA’s Required Effort Per FIFRA Action, Including 
Meeting ESA Obligations 

FIFRA Action FTEs for Action
New Active Ingredients Registration

Conventional Pesticides 5.5 
Antimicrobials 5.5  
Biopesticides 1.0

Registration Review
Conventional Pesticides 8.5
Antimicrobials 8.5 
Biopesticides 1.0

New Uses for Existing Pesticides
Conventional Pesticides 2.5
Antimicrobials 3.0  
Biopesticides 0.5

Other Expansions of Existing Use Patterns
Conventional Pesticides 1.5
Biopesticides 0.5

Geographically Limited Registrations
Section 18 emergency 
exemptions (conventional 
pesticides)

0.5 

Experimental Use Permits 1.0
Commitments Prioritized Due to Litigation

Conventional pesticides 34 (OPP alone) 
ESA Pilots and Method/Process Development

Conventional Pesticides 6.0
Antimicrobials 18
This table estimates the required effort (FTE) for EPA to 
complete ESA assessments for all FIFRA actions requiring those 
assessments. The estimated effort is based on EPA’s current 
ESA-FIFRA process and methods, and accounts for preparing risk 
assessments, identifying appropriate mitigations, implementing 
risk management decisions, and consulting with the Services 
when appropriate. Based on the actions in this workplan, EPA 
expects efficiency gains to its process over time but is currently 
unable to quantify those gains.  
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These risk assessment, risk management, and consultation processes substantially increase the time 
and effort for making pesticide registration decisions. The following are the main types of FIFRA actions 
for which EPA expects to increase its ESA workload in the coming years, based on the Agency’s goal of 
meeting its ESA obligations. 

Historically for some actions in registration review, the Pesticide Program has completed ESA 
determinations as part of litigation settlements. OPP must continue to meet its court-enforceable 
deadlines across various settlement agreements under registration review (Appendix A). Conducting 
these biological evaluations currently requires 3 to 4 FTEs for each evaluation, compared with about half 
that level of effort for non-ESA registration review ecological risk assessments. The Agency has agreed 
to court-enforceable deadlines to complete draft or final biological evaluations for 18 registration review 
pesticides over the next six years. In addition, EPA has agreed to or is in discussions that could result 
in completing biological evaluations on dozens of additional pesticide registration or registration review 
actions under court-enforceable deadlines that would extend beyond six years.  

In January 2022, EPA announced that it will incorporate ESA determinations and protections into its 
registration process for new conventional active ingredients. The ESA component is expected to more 
than double EPA’s workload for these actions, including to conduct the ecological assessment and 
mitigate for effects to species. EPA conducts approximately 10 new conventional active ingredient risk 
assessments per year and may have 15 or more applications for conventional registrations that are in 
different stages within the regulatory process. New active ingredients, however, represent a very small 
fraction of the total number of registration actions. Each year, EPA receives hundreds of applications for 
new uses for existing conventional pesticides, other amendments, and emergency exemptions. 

Similarly, under registration review, EPA comprehensively reevaluates hundreds of conventional 
pesticide active ingredients on a 15-year cycle. Incorporating ESA assessment and risk management 
into registration review, as described above for new active ingredients, similarly requires more effort and 
resources. When EPA reevaluates a pesticide through registration review, it considers all registered uses 
of the pesticide. Thus, the reevaluation and accompanying ESA determinations are often complicated by 
the regulatory history of the pesticide and the availability of additional information on the pesticide. 

EPA is currently unable to incorporate ESA assessment and risk management across all the types of 
pesticide registration and registration review decisions, while also complying with statutory deadlines 
for FIFRA actions. Although some FIFRA actions will not require formal consultation or extensive 
ESA analyses, most others likely will. This challenge is heightened by EPA’s recent commitment to 
incorporate ESA determinations into its new conventional active ingredient decisions and by its need to 
address other regulatory and statutory deadlines.
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Figure 1. The graph above shows the Pesticide Program’s total FTEs and the number of completed 
PRIA actions from 2004 to 2021. Increasing FTEs since 2018 reflect changes in PRIA IV that has 
enabled EPA to more fully use FIFRA fees to support OPP activities.

PESTICIDE PROGRAM FTEs AND COMPLETED PRIA ACTIONS: 
FY2004-FY2021
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These estimates are based on EPA’s current approaches to meeting its ESA obligations, including the 
2020 Revised Method for ESA determinations for registration review.1 Although EPA developed the 
approaches to increase efficiencies, some aspects of the approaches remain resource intensive and 
must be made more efficient. Further, ESA assessments require a high level of specialized education, 
training, expertise, and judgment that comes from years of experience. Thus, EPA cannot simply assign 
unexperienced staff to cover the resource gap. EPA would need to hire scientists with specialized 
education and train and mentor them for several years before they could independently conduct 
ecological risk and ESA pesticide assessments.

EPA’s capacity to fully meet its ESA obligations at this time is limited and continues to place listed 
species at risk and the Agency at considerable risk of ESA lawsuits. Further, because the Agency’s 
ESA workload is already at capacity for conducting ESA determinations for conventional pesticides 
in registration review for at least the next six years, any future court decision or legal settlement to 
complete an ESA determination during that time will stretch the Agency’s already very thin program 
capacity and may undermine EPA’s ability to meet its other ESA commitments. EPA is striving to increase 
the number of ESA determinations it can complete annually, partly through process improvements 
described in this workplan and the FY2023 President’s proposed budget that includes an additional 
$4.9 million and 10 FTE to integrate ESA requirements in conducting risk assessments and making 
risk management decisions.2 How these improvements would translate to increased number of ESA 
determinations is unclear at this early stage. 

A final challenge related to workload is that EPA’s ability to fully meet its ESA obligations also depends 
on the ability of the Services to provide timely review of EPA’s “not likely to adversely affect” findings and, 
where necessary, complete formal consultation and issue final biological opinions. Because FWS is the 
lead agency for most listed species, EPA will work with the agency’s national consultation program to 
ensure our joint priorities are aligned, which is especially important to a workable pesticide consultation 
process. 

Lack of process for identifying and requiring practical and timely mitigation

The most important conservation outcome of pesticide consultations is to mitigate adverse pesticide 
effects to ESA species and critical habitat. The current consultation process, however, does not always 
produce mitigation that is both practical for pesticide users to implement and timely to protect species. 
There are several aspects of this challenge, some related to developing mitigation and others related to 
implementing mitigation.

1 EPA. Revised Method for National Level Listed Species Biological Evaluations of Conventional Pesticides (March 2020).  
2 EPA. FY 2023 Budget In Brief (March 2022).

https://www.epa.gov/endangered-species/revised-method-national-level-listed-species-biological-evaluations-conventional#:~:text=The%20Revised%20Method%20for%20National,to%20develop%20BEs%20for%20pesticides.
https://www.epa.gov/system/files/documents/2022-03/fy-2023-epa-bib.pdf
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First is the geographic scope of ESA mitigation. In a variety of situations, mitigation should be location-
specific and tailored to the needs of a specific population, ecosystem, and pest control practice. For 
example, if a narrow-range endemic beetle may be exposed to pesticides from only two sources, ideal 
mitigation for the species should address those sources without regulating other pesticide users. This 
outcome, however, requires local knowledge about the sources and the species. National-level pesticide 
consultations lack a consistent process of coordinating with local species experts and pesticide users 
to identify mitigation options tailored to local conditions. This type of coordination would require 
considerable time and resources. Under EPA’s system of developing mitigation, some landowners and 
pesticide users have regarded those requirements as overly broad or inapplicable to their situation. 
This is partly because they may not recognize that national-level consultations must rely on more 
precautionary mitigation measures when geographically refined data are unavailable or prohibitively 
difficult to obtain. Conversely, other mitigation requirements may sometimes not be refined enough to 
address all effects to a species. For example, a uniform 100’ spray buffer might not address exposure 
in situations where individuals of a species periodically wander beyond the buffer zone. EPA has no 
way of knowing the precise location of suitable habitat for all species, so mitigation measures may not 
always cover all suitable habitat or areas where individuals of a species occur, especially for migratory 
species. To address this uncertainty, EPA will need to work with the Services and others on monitoring 
of mitigation measures and updating future mitigation techniques to reflect the results (i.e., adaptive 
management). 

A second aspect of the challenge is timing. Historically, ESA-specific mitigation for pesticide 
consultations has often been developed as part of formal consultation (often with each of the Services 
separately, under different timelines), after EPA spends considerable time and resources developing a 
biological evaluation. Because that mitigation occurs years later in the ESA process and typically after 
FIFRA registration review label mitigations, the opportunity to streamline assessments and consultations 
based on early mitigation is lost. EPA does not currently have a specific process for identifying early ESA 
mitigation across all its FIFRA decisions, especially an established process that allows registrants to 
propose early mitigation.

Third, the current process for developing biological evaluations focuses on effects to individual 
organisms, whereas EPA’s ultimate obligation is to avoid jeopardy and adverse modification based on 
species-level effects on survival and recovery and to minimize the effects of incidental take. Following 
longstanding ESA regulations, EPA has historically focused on individual-level effects in determining 
whether a pesticide “may affect” and is “likely to adversely affect” individuals of a listed species 
or critical habitat. This determination, however, generally does not consider mitigation to protect 
survival and recovery for the entire species, which occurs only during formal consultation to evaluate 
jeopardy and adverse modification. But when mitigation is identified during formal consultation (e.g., 
NMFS salmonid biological opinions), considerable work has already gone into developing a biological 
evaluation, creating a lost opportunity to identify and adopt the mitigation earlier. Recently, however, EPA 
has begun to address this issue by also assessing the likelihood that the effects may rise to the level of 
jeopardy for the species or adverse modification for their critical habitat, and implementing mitigation 
designed to prevent such effects (e.g., January 2022 registration of the herbicide Enlist). The Agency 
expects to expand this approach to other pesticides, as discussed in the next section.
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Fourth, during registration review, the process of implementing mitigations in a final biological opinion is 
time consuming and cumbersome. One reason is that EPA’s current process of reviewing and approving 
amended labels in the registration review program requires manual updates, which is resource intensive 
and time consuming for long or complex labels. Although shifting to electronic labeling would address 
most of the problem, the Agency has not yet adopted this approach. 

Fifth, in situations where EPA cannot identify mitigation that adequately avoids and minimizes effects to 
listed species, the Agency currently lacks a specific approach to incorporate compensatory mitigation, 
also known as offsets, into nationwide pesticide consultations. FWS defines offsets as measures 
to “compensate for remaining unavoidable impacts after all appropriate and practicable avoidance 
and minimization measures have been applied, by replacing or providing substitute resources or 
environments…through the restoration, establishment, enhancement, or preservation of resources….”1 
Habitat restoration and preservation are among the most common types of offsets. Because EPA lacks 
a process for incorporating offsets into FIFRA actions, the Agency is unable to take advantage of all 
mitigation options to address pesticide effects on species. The Agency also has less flexibility to offer 
registrants and growers to mitigate effects, because avoidance and minimization in the form of label 
restrictions are the only available tools. The flexibility of including offsets as an option is crucial because 
EPA must also consider impacts to growers when the Agency decides whether and how to regulate 
pesticides. Even if EPA were to adopt significant label restrictions, unavoidable effects to certain species 
are likely to remain for many widely used pesticides. For example, it is difficult to conceive that aerial 
spraying of adult mosquitocides could be performed in a manner that avoids exposure to all populations 
of listed species in all counties where they occur, partly because the presence and location of many 
populations of these species are poorly known, especially for highly mobile species (e.g., butterflies) or 
species without well-defined habitats (e.g., habitat generalists). Although monitoring or other approaches 
for evaluating the effectiveness of mitigation would resolve some of these uncertainties, unavoidable 
effects will still occur in many situations. Another example is the sizable number of pesticides that lack 
reasonable options to fully avoid effects to pollinators in indeterminately blooming crops. Some of those 
pollinators, however, do have existing conservation programs (e.g., wildflower plantings) that could be 
augmented through offsets for the species, thus potentially reducing the likelihood of jeopardy/adverse 
modification.  

The absence of offsets as an available mitigation option also limits EPA’s ability to direct mitigation in 
ways that contribute the most to species recovery, especially because many recovery actions qualify 
only as offsets. That is, those actions cannot be implemented through site-specific avoidance and 
minimization of pesticide exposure. For example, species that require conservation measures to 
adapt to climate change may benefit disproportionately from offsets that focus on improving future 
habitat needed for recovery, even if the species does not yet occupy the habitat. The same may be 
true for species threatened primarily by invasive species or disease, which could be alleviated through 
conservation measures that directly address those threats.

4 FWS. Endangered Species Act Compensatory Mitigation Policy (Dec. 2016).

https://www.govinfo.gov/content/pkg/FR-2016-12-27/pdf/2016-30929.pdf
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The sixth barrier to effective mitigation is that the current ESA-FIFRA process does not always result 
in comparable mitigation for pesticides with similar risks to the same ESA species. For example, if a 
species is affected by five pesticides, one of which comes up for registration review five years earlier 
than the other four, the ESA mitigation required for that pesticide would take effect before EPA has 
determined mitigation for the other pesticides. Thus, the first pesticide has more ESA restrictions than 
the others, until they complete registration review. Even if EPA were able to assess multiple pesticides 
within a similar timeframe, the most expeditious process to achieve mitigation is generally through 
negotiations with pesticide registrants, which vary across pesticides. In addition, EPA currently lacks 
an agreed-upon set of mitigation measures for listed species, which makes standardization of ESA 
mitigation across pesticides difficult.    

FIFRA actions create unique challenges for ESA consultations

Pesticide consultations are truly unusual in terms of their complexity and geographic scope. In 
particular, pesticides are applied by millions of people in response to specific pest problems that may 
differ widely across time and place. National-level pesticide consultations—a process that includes 
developing biological evaluations and opinions—must address all species effects that are reasonably 
certain to occur, as there are no subsequent regional- or site-specific consultations through which EPA 
can work with the Services’ regional or field offices to address site-specific effects. 

Another reason these consultations are challenging is that a pesticide may or may not be used to 
the full extent allowed by its label (it is extremely unlikely that a pesticide would be applied at the 
maximum rate to all treatable acres simultaneously). Pesticide labels are intentionally flexible to allow 
users to apply pesticides at different times and rates best suited to a user’s particular pest issue, as 
it is impossible for EPA to prescribe specific use conditions for every possible application scenario. In 
addition, growers typically only use pesticides when needed because of the costs of using pesticides 
(with some exceptions such as pesticide seed treatments) consistent with integrated pest management 
principles. Thus, EPA’s registration action authorizes a variety of application scenarios involving an 
unknown but often large number of pesticide users. This variation and uncertainty make pesticide 
consultation fundamentally different from consultations on most other federal projects, which have 
a well-defined geographic scope (e.g., a bridge either is or is not built in a specific location). Another 
difference is that the indirect effects of pesticides on listed species (e.g., effects on prey or habitat) are 
often far more difficult to evaluate than for ESA consultations on infrastructure or construction projects. 
Because of these differences, the adverse effects of pesticide actions and the estimation of incidental 
take is considerably more difficult than for the average federal action undergoing consultation.

At various times since the 1980s, EPA and the Services have tried to develop workable ESA consultation 
approaches for FIFRA decisions, with mixed success. Examples include the 2004 Overview Document, 
2013 National Academies of Sciences report on this topic, and the 2015 interagency Interim 
Approaches for Nationwide Pesticide Consultations to implement some of the report recommendations. 
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EPA then developed its Revised Method for conducting its biological evaluations for registration review 
chemicals in 2020, but a complementary document for conducting formal consultation and developing 
Services biological opinions does not currently exist. In March 2022, EPA finished consulting with FWS 
on its first national-level pesticide biological opinion, based on a biological evaluation that used the 2015 
Interim Approaches and supplemented with elements of the 2020 Revised Method. Although NMFS has 
completed consultation on over 30 pesticides, three of which were national-level consultations, EPA will 
continue discussing with NMFS some of those biological opinions with the intention of implementing the 
opinions under EPA’s FIFRA authorities and processes. Thus, the three agencies are still improving the 
process for formal nationwide pesticide consultation and have not yet developed standalone interagency 
guidance for the entire process (i.e., aside from recent biological opinions serving as examples of a 
process). 

Another challenge associated with the existing consultation process is that most nationwide 
consultations involve both Services, with each Service completing its own biological opinion after EPA 
consults with each agency. Because FWS has approximately 16 times as many domestic listed species 
as NMFS, it is not surprising that FWS will likely take longer to complete a consultation than will NMFS 
(although the ranges of NMFS anadromous fish can be considerably larger than those of many FWS 
terrestrial species that are habitat specialists). This approach creates several inefficiencies. 

First, EPA and the registrants must participate in two separate consultations conducted over different 
time periods using different approaches and assumptions, and must implement two different sets of 
labels and Bulletins Live Two! changes. Second, this approach generally increases EPA’s workload as 
the Agency often has to provide updated information for the consultation with each of the Services, 
particularly when the consultation spans several years (e.g., update section 7 “action” to reflect agreed 
upon mitigations).

Incorporating ESA requirements into the current FIFRA process presents 
unique challenges

Similar to how the pesticide consultation process is not adapted to the complexity and volume of FIFRA 
decisions, the current FIFRA process poses challenges to pesticide consultation needs.

First, EPA’s current chemical-by-chemical approach for addressing ESA creates unequal mitigation 
requirements among pesticides and may not result in optimal species protection. Further, this approach 
does not scale well to addressing the over 1,000 pesticide ingredients and over 18,000 registrations 
that EPA must evaluate every 15 years as part of registration review. Another reason the current 
approach is problematic is that growers can often choose among multiple pesticides to address their 
pest issues. Thus, listed species may not benefit from mitigation for a particular pesticide if a grower 
switches to another comparable pesticide for which EPA has not yet required ESA mitigation.
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Second, as part of final registration review decisions, EPA needs to consider the outcomes of any 
biological opinion and implement any mitigation the Agency determines is needed. This process will 
likely include working with the registrants to incorporate the measures onto product labels. If the 
registrants are not amenable to making these changes, EPA may need to initiate cancellation of uses or 
products, which is protracted and resource intensive, involving public comment and interagency review. 
Even when a registrant voluntarily agrees to incorporate ESA mitigation on the label, the current FIFRA 
process includes spending additional resources to review labels, particularly if the ESA consultation is 
not completed until several years after the registration review interim decision and if the labels require 
additional revisions because of the consultation and any public comments. All these processes apply 
regardless of the number of measures needed to meet ESA obligations.  

Finally, the registration review schedule is based on the date of the initial registration of a pesticide or, 
if a pesticide has completed registration review, the date of the most recent final registration review 
decision. EPA’s schedule for conducting ESA analyses, however, has been largely driven by litigation 
and court-ordered deadlines. These two schedules are often different, creating misalignments between 
when EPA evaluates a pesticide in registration review and when the Agency performs the ESA analyses 
on the pesticide. This misalignment is inefficient for EPA, because the Agency is not conducting all of its 
analyses for a pesticide at the same time.

Challenges related to data and risk assessment tools

In recent years, EPA and the Services (all of whom have focused their efforts mostly on conventional 
pesticides) have seen a welcome shift to using more refined data, models, and other risk assessment 
tools for ESA determinations. This includes better information on species ranges, pesticide use and 
usage (e.g., typical application rates and number of applications, geographic area treated), and 
toxicological effects of pesticides on species. The shift in data and tools to increase efficiency, however, 
has also resulted in biological evaluations that are considerably more detailed, complex, and longer. 
This trend toward more and better information has generally improved the foundation of both FIFRA and 
ESA findings but can result in a very lengthy ESA-FIFRA process. Below, EPA discusses several aspects of 
this tradeoff and other challenges related to data for pesticide consultations. 

First, better species data would benefit several aspects of pesticide consultations. For example, 
spatially refined, subcounty range maps are not available from the Services for all species. Without this 
refinement, EPA must assume a species occurs in an entire county or multiple counties, even when 
it likely does not. As a result, mitigation measures will apply even in areas where the species may not 
occur, creating unnecessary restrictions on pesticide users. In addition, more refined data could also 
increase the number of EPA’s “no effect” or “not likely to adversely affect” determinations, increase 
stakeholder confidence in EPA’s effect determinations, and avoid formal consultation on species or 
habitat that are unlikely to experience pesticide exposure. 
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Beyond range species data, pesticide consultations would also benefit from better information on 
individual species biological responses to pesticides and effective mitigation techniques, especially 
for species facing the greatest risks from pesticides (those species are still being identified). For 
instance, information on the effectiveness of offset measures would inform how much EPA must rely 
on avoidance and minimization.

Despite the value of better data, incorporating the data into biological evaluations can be very 
resource intensive for EPA and thus extend consultations by several months or longer. For example, 
incorporating county-specific information for a wide ranging species (e.g., found in many states, such 
as the Indiana bat) can be much more difficult than for a species with a small range (e.g., may only 
be found in several counties, such as the Barton Springs salamander). Another example comes from 
EPA’s ESA methods, which have led to increasingly refined analyses to guide its “may affect” and 
“likely to adversely affect” findings for currently registered pesticides in registration review where 
usage data are available.1 Although this trend has generally increased the scientific rigor of the 
findings, EPA’s experience applying the Revised Method is that the process is very resource-intensive 
when addressing the over 1,600 U.S. listed species and over 800 critical habitat designations. This 
level of work—which requires adequate staff, subject-matter expertise, and computer resources and 
which typically spans two years—far exceeds what EPA can handle across the hundreds of pesticides 
for which it must issue ESA determinations in the coming years. Moving forward, EPA must better 
distinguish between refined data and methods that generate a good return on investment for the 
Agency, and those that do not. Stakeholders can help with this tradeoff by focusing their interactions 
with EPA on the types of data and analyses that are likely to improve ESA effects determination or 
mitigation. To support this approach, EPA will need to clarify the types of data useful for refinements 
and the timing to submit the data, as sometimes data submitted in response to a draft biological 
evaluation are not used in a meaningful way.

EPA is mindful of the limits to which more or better toxicological effects data will increase the number 
of “no effect” findings or add value to the consultation process. By their nature, pesticides are 
designed to affect organisms. At the same time, the “may affect” threshold is inherently sensitive, 
currently defined as covering situations “when a proposed action may pose any effects on listed 
species or designated critical habitat.”2 Particularly for wide ranging species or species that frequently 
occur in or near lands or items treated with pesticides, “no effect” findings may be very difficult, if not 
impossible, to reach without significant mitigation. Thus, better data need to be augmented with more 
efficient regulatory approaches to handling “may affect” and “likely to adversely affect” situations, 
especially those accompanied by mitigation that reduces the effects. EPA will thus need to develop 
approaches that are consistent with the principles of the Revised Method for conventional registration 
review pesticides but far more efficient to apply.

5 EPA. Revised Method for National Level Listed Species Biological Evaluations of Conventional Pesticides (March 2020).  
6  See the definition for “may affect” in U.S. Fish and Wildlife Service and National Marine Fisheries Service Endangered Species 
Consultation Handbook at page xvi.

https://www.epa.gov/endangered-species/revised-method-national-level-listed-species-biological-evaluations-conventional#:~:text=The Revised Method for National,to develop BEs for pesticides.
https://media.fisheries.noaa.gov/dam-migration/esa_section7_handbook_1998_opr5.pdf
https://media.fisheries.noaa.gov/dam-migration/esa_section7_handbook_1998_opr5.pdf
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Second, another drawback of EPA’s historical approach for conducting ESA analyses (focusing on 
effects determinations) is that it does not direct identify or implement ESA mitigation. As such, EPA 
has not yet developed a process for registrants to offer mitigation for listed species or critical habitats 
as part of the FIFRA process. As explained earlier, the Revised Method focuses on assessing exposure 
and effects at the level of individual organisms, rather than on developing mitigation at the level of the 
entire species. The former is necessary under the regulations for section 7 consultations, but the latter 
is more relevant to the ESA’s goal of species recovery and the prohibitions on jeopardy and adverse 
modification. Because pesticide consultations are unique and would benefit from early mitigation, EPA 
seeks to expand the scope of its ESA assessment to assess and focus on species-level impacts and 
associated mitigation needs while minimizing resources needed to make effects determinations at the 
level of the individual.

Third, EPA’s current processes and infrastructure limit the Agency’s ability to expeditiously or 
consistently incorporate all updated species or pesticide data it receives from the Services or 
stakeholders into its biological evaluations and ESA determinations. For example, the current process 
of developing a biological evaluation for a registration review pesticide takes over two years. Refined 
data that become available 18 months into the process cannot be incorporated into a draft or final 
evaluation, without delaying release of the document and without further increasing the resources 
needed to produce a biological evaluation. In almost all situations, EPA has no ability to delay because 
it is under a legal deadline to produce a draft or final evaluation. Thus, the Agency has cutoff dates by 
which it can no longer incorporate additional data into its ESA analyses. Similarly, biological opinions 
can take several years to produce, and the current timeline in which the Services can complete 
consultations exacerbates this challenge to updating data. Incorporating additional data during 
consultation would similarly require EPA resources that have transitioned to working on the next court-
ordered biological evaluation, to return to the prior assessment and update information that would 
not have been needed had the consultation been completed more quickly. EPA’s current information 
management systems for species maps and other key data, combined with the current consultation 
process, impede the Agency’s ability to incorporate all updated data into its ESA determinations.

Fourth, data on pesticide usage for currently registered pesticides are important for accurate risk 
assessments and meaningful mitigation but must be used in the proper context. Given the strong 
public interest in usage data, EPA first needs to explain why it uses usage data in ESA assessments. 
EPA registers pesticide products that include labels with use patterns that are intentionally flexible to 
allow users to apply pesticides at different intervals and rates depending on a particular pest issue. 
Although an individual may apply a pesticide at the maximum labeled use, it is highly unlikely that a 
pesticide would be applied at this maximum rate in all areas by all users simultaneously (or even within 
a single year).1 Thus, EPA uses pesticide usage data to better understand where and how the pesticide 
has been used historically, and to inform where and how it is likely to be used in the future. This 
prediction allows EPA to refine its assessments to focus resources and mitigation in areas where uses 
are most likely to occur and thus affect ESA species.

7 Some pesticides require exact application rates, but most do not. 
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When usage data are unavailable or inadequate—which is especially a challenge for new pesticides 
with no usage data, and for biopesticides and antimicrobial pesticides for which these data are rarely 
if ever available—EPA typically makes conservative assumptions (e.g., that 100% of treatable use sites 
will actually be treated at the maximum label rate). These assumptions overestimate exposure and the 
potential for incidental take and could result in EPA imposing unnecessary mitigation. Unnecessary 
mitigation can also complicate pesticide labels, thus stretching limited EPA resources. Certain 
mitigations can also reduce access to pest management tools or exacerbate pest resistance problems. 
Thus, high-quality usage data are key to prioritizing limited EPA resources and supporting better risk 
assessment and management decisions for currently registered pesticides. For new pesticides, other 
information is necessary to characterize how the pesticide will likely be used.  

Despite the importance of usage data for assessing currently registered pesticides, EPA acknowledges 
several important limits to the use of these data when they are highly spatially refined (e.g., county 
level). Although high resolution data provide more precise information about how a pesticide was used 
in a particular location in the past, those data may incorrectly predict future pesticide usage in that 
area because the actions of a single user can strongly bias historical usage estimates. By contrast, 
geographically coarser usage data in areas experiencing similar pest pressure (e.g., state level) can 
offer better insights into the potential for future usage by averaging usage across multiple users, thus 
accounting for variability in use (e.g., crop rotations) and usage. For conventional pesticides, EPA uses 
state-level usage averages in its ESA assessments because this approach is unlikely to underestimate 
future exposure to ESA species.

Further, current usage data for registered pesticides vary considerably in quality. For example, 
California’s Department of Pesticide Regulation usage data are unmatched in their spatial and temporal 
resolution. Usage in California, however, cannot readily extrapolate to other states. Currently, the only 
annually collected nationwide data on agricultural pesticide usage come from a pesticide usage survey 
conducted by Kynetec USA, Inc., that covers approximately 70 of the largest agricultural use sites. The 
data are provided only through a license and cannot be redistributed to or explored by unlicensed groups 
in their raw format. As a result, EPA’s ability to provide full transparency of usage data is contractually 
limited. EPA does, however, provide in its biological evaluations the summarized usage data averaged 
by crop over five years. Besides the Kynetec dataset, EPA also uses other nationwide datasets including 
USDA National Agricultural Statistics Service (NASS) Chemical Use Program. Although the NASS dataset 
is publicly available, it does not survey most agricultural use sites annually. EPA uses this dataset to 
inform and validate usage data from Kynetec, but the publicly available NASS data cannot currently 
replace the usage data from Kynetec for most crops. EPA generally has high confidence in the usage 
data from these various sources. Certain use sites, however, are rarely or never surveyed (e.g., small 
acreage crops and non-agricultural use sites), and usage data sources for biopesticide and antimicrobial 
active ingredients are generally unavailable.
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State-level usage estimates strike a balance between national-level usage, which can mask regional 
or local differences in usage, and substate usage, which can vary in quality because of the potential 
low number of individuals used to derive the estimate. State-level estimates can be readily applied in a 
manner that adequately protects ESA species (e.g., allocate all projected acres treated in the state onto 
the species range). 

In certain cases, EPA could benefit from more spatially refined usage data than those generally available 
today. One solution may be for pesticide applicators, working with USDA and other organizations, to 
provide those substate data. If available, the data could also allow EPA to incorporate species mitigation 
at the substate level, which could avoid unnecessary restrictions in areas where a species and its 
critical habitat does not occur.  

There are additional challenges for conducting ESA assessments for antimicrobial pesticides. For 
antimicrobial use patterns that could result in outdoor exposures, the highest environmental exposures 
are expected to occur in aquatic habitats. Out of the many potential use sites that could result in aquatic 
exposures, EPA currently only has screening level exposure models for a very limited set of uses that 
are believed to result in the highest potential exposures (i.e., anti-fouling paints, cooling towers, paper 
mills and other industrial settings, down-the-drain uses, wood treatments for docks, and material 
preservation for outdoor paints). All the available exposure models are conservative, FIFRA screening-
level models intended to inform whether there is the expected potential for risks from a registered 
antimicrobial use. None of the available screening-level models allows EPA to quantify potential effects 
to listed species. 

Additionally, because of the focus on aquatic exposures, there are generally no existing methods that 
allow EPA to conduct an exposure assessment for any terrestrial species. Further, ecotoxicity data for 
terrestrial species are often more limited for antimicrobial pesticides than for conventional pesticides 
because of differences in data requirements, and EPA receives frequent FIFRA requests to waive these 
data. This situation may limit EPA’s ability to fully address direct and indirect effects without calling in 
additional data for antimicrobial pesticides. Additionally, data that identify the locations of potential use 
sites are not currently available for any antimicrobial use patterns. Usage data are generally lacking for 
antimicrobial uses and are limited to production volumes per year at the national level, if available at all. 
The lack of available spatial data for antimicrobial use patterns limits the ability to conduct an overlap 
analysis to identify the species and critical habitats that may need to be assessed. For these reasons, 
the risk assessment methods and processes developed for conventional pesticides do not apply to 
assessing antimicrobial uses. Further, the ability to complete ESA determinations for antimicrobial 
pesticides would require significant model development, data collection, and coordination across 
stakeholders and the Services.



Need to continue improving the working relationship among agencies

A major aspect of an effective consultation process is trust and mutual respect between EPA and the 
Services. As many close observers of the ESA-FIFRA process know, there is room for improvement in 
this area. Particularly as EPA embarks on major improvements to the ESA-FIFRA process, the Agency 
will need strong working relationships with headquarters and regional or field staff in the Services. For 
example, identifying and overseeing species mitigation will sometimes require EPA to work with regional 
staff that are the lead in conserving a species and that have relationships with landowners. Only through 
mutual trust can the interagency relationships lead to more efficient consultations and conservation. 
One reason that EPA has written this workplan is to show its federal agency partners and stakeholders 
how the Agency intends to work in good faith toward the goals of ESA consultation.



STRATEGIES AND 
ACTIONS TO 

ADVANCE VISION



STRATEGIES AND ACTIONS TO ADVANCE VISION

To achieve EPA’s vision, the workplan establishes four overlapping strategies and multiple actions to 
implement each strategy. The first strategy is for EPA to meet its ESA obligations for all FIFRA actions 
that require ESA determinations and consultations. These actions include those with pending court-
enforceable deadlines to complete ESA assessments, and the considerably larger number of actions 
without court-enforceable deadlines. The second strategy is for EPA to improve its approaches to 
identifying and requiring ESA mitigation earlier in the FIFRA process. These improvements will include 
prioritizing mitigation for species most vulnerable to pesticides, offering pesticide users greater flexibility 
in adopting mitigation, and developing internal policy and program changes to support EPA’s mitigation 
goals. The third strategy is to improve the efficiency and timeliness of the consultation process. Unlike 
the first two strategies, this strategy relies heavily on collaboration with the Services and USDA. 

Similarly, the fourth strategy of improving EPA’s stakeholder engagement is external facing. The Agency 
is especially interested in working with stakeholders on data and analyses to support more timely and 
efficient ESA determinations and consultations.

For each action, EPA has also identified the timeframe for implementation relative to the date of this 
workplan. In general, actions that are expected to be developed farther in the future are described with 
less specificity than those in the near term. Many of those details will depend on how EPA implements 
the latter and on other factors such as its future litigation, workload, backlogs, and resources.

Throughout this section, EPA has been deliberate in conveying whether it is committing to pursue an 
action. For actions that the Agency will definitively pursue, the workplan uses “will” or other affirmative 
language. For actions that the Agency cannot yet commit to or is still evaluating, the workplan uses 
“may,” “could,” “will consider,” or other equivocating words. The workplan thus contains a mix of 
definitive and aspirational actions.



                                                                                                                                      
Divisions of EPA’s Pesticide Office
EPA has identified the divisions within its Office of Pesticide Program that will lead each of the 
actions described in this section. The main responsibilities of each division are as follows. 

Antimicrobials Division (AD). AD is responsible for all registration and registration review activities 
for antimicrobial pesticides including the review of scientific data, development of human 
health and ecological risk assessments, and regulatory decision making for new registrations, 
registration review, and reregistration.

Biological and Economic Analysis Division (BEAD). BEAD evaluates use information for identifying 
the action area, usage information for refining the extent of exposure, and the potential impacts of 
mitigation on pesticide users in support of biological evaluations and biological opinions through 
analyses provided to OPP and the Services, respectively.  

Biopesticides and Pollution Prevention Division (BPPD). BPPD is responsible for all registration 
and registration review activities for biopesticides (microbials, biochemicals, and emerging 
technologies) including the review of scientific data, development of human health and ecological 
risk assessments, and regulatory decision making for new registrations and registration review.

Environmental Fate and Effects Division (EFED). EFED is responsible for conducting ecological, 
drinking water, and endangered species assessments to evaluate potential risks posed by 
conventional pesticides for registration and registration review and effects to listed species. EFED 
also houses Bulletins Live! Two.

Health Effects Division (HED). HED is responsible for conducting human health risk assessments 
to evaluate potential risks posed by conventional pesticides for registration and registration 
review.  

Pesticide Re-Evaluation Division (PRD). PRD is responsible for the re-evaluation of currently 
registered conventional pesticides and for the development of risk mitigation measures to ensure 
that they continue to meet the FIFRA registration standard. 

Registration Division (RD). RD is responsible for developing regulatory decisions for conventional 
pesticides. This involves risk management and regulatory determinations for all conventional 
new chemicals, new uses, new products, and product amendments.  RD is the office lead for 
emergency exemption requests submitted under section 18 of FIFRA.  RD completes product 
specific science review for acute toxicity, chemistry, and efficacy for public health products. 
RD also develops risk assessments and regulatory decisions for inert ingredients contained in 
pesticides.   
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STRATEGY 1: MEET ESA OBLIGATIONS FOR FIFRA ACTIONS

The overarching purpose of this workplan is for EPA to meet its ESA obligations for all FIFRA actions 
that require ESA review. Given the hundreds of FIFRA actions annually that trigger these obligations, 
the Agency cannot simultaneously and immediately meet these obligations for all these actions. 
Rather, EPA will increase the number of its ESA determinations and consultations as efficiencies 
and resources allow. As part of this phased approach and as outlined in this workplan, the Agency 
has identified at this time which types of actions are the highest priorities for addressing ESA 
obligations and which are lower priorities.

The top priority is for EPA to meet its existing and future court-enforceable deadlines, most of which 
cover existing pesticides in registration review, newly registered active ingredients, and new uses 
of existing pesticides. The next priority covers registrations of new conventional active ingredients, 
which EPA has committed to assessing through its January 2022 announcement on these actions. 
This means that EPA will not register a new conventional pesticide without ensuring that EPA meets 
its ESA obligations before granting the registration. EPA has prioritized these actions for several 
reasons, including to help ensure the legal defensibility of new chemistries, which are often safer 
than existing chemistries, and because EPA can negotiate mitigation more expeditiously for new 
registrations than during registration review.

The next tier of priority is for the remaining conventional pesticides in registration review. Given 
the hundreds of registration review cases that still require an ESA determination, EPA currently 
needs many years to complete these determinations and, if needed, consult with the Services on 
each pesticide. The time and resources to complete this work on the part of all three agencies is 
the main reason EPA has not assigned a higher priority to these actions. With that said, certain 
actions for pesticides in registration review that are not already subject to litigation-related 
deadlines are especially urgent and are among EPA’s highest priorities for its ESA-FIFRA program 
within its portfolio of registration review chemicals. In particular, implementing existing NMFS 
biological opinions with jeopardy findings is crucial to minimizing extinction risks. In addition, EPA 
is developing early mitigation for a subset of species predicted to be at risk of jeopardy/adverse 
modification for several registration review pilot chemicals, as outlined in this workplan, and then 
plans to expand these measures to certain other high priority registration review chemicals. EPA’s 
vulnerable species initiative and the federal interagency mitigation pilot project, both discussed in 
the mitigation strategy section below, will also inform the Agency’s early ESA mitigation efforts.



The final tier of priorities consists of all other FIFRA actions for conventional pesticides (e.g., new uses) 
and FIFRA actions for non-conventional pesticides. In general, EPA’s work to address its ESA obligations 
for this final tier of actions is the least developed. For example, EPA does not have ESA methods specific 
to antimicrobials, and ESA methods for biopesticides are not as developed as those for conventional 
pesticides. Nonetheless, EPA will develop efficient approaches for these actions and will continue to 
determine, on a case-by-case basis, how best to address its ESA obligations for the actions. For example, 
certain mitigation actions in this workplan may allow EPA to make ESA determinations and, where 
necessary, consult on some new uses. In those cases, EPA may be able to prioritize the determinations/
consultations by conducting them concurrent with consultations for new active ingredient registrations 
or for chemicals in registration review. Similarly, through this workplan, EPA expects to adopt systemwide 
process efficiencies that will allow the Agency to complete more ESA assessments and consultations 
over time. In that scenario, EPA expects to meet its ESA obligations for this final tier of FIFRA actions 
sooner. 

To help readers better understand the number of FIFRA actions associated with each of the three tiers, 
Table 2 shows the approximate number of actions that EPA completes annually that may require an ESA 
analysis and, where the information is available, the approximate number of ESA “no effect” findings for 
each category of action. As readers can see, the number of actions for new uses, expansion of existing 
uses, and geographically limited registrations far exceed the number of actions for new active ingredient 
registrations and registration review. As discussed above, this is one reason that EPA has prioritized the 
latter for ESA review.
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Table 2. Estimated number of FIFRA actions completed annually that may require ESA review. As 
explained throughout this workplan, EPA does not currently complete an ESA review for most of these 
actions.

FIFRA Action No. of 
Actions Comments

New Active Ingredients (AIs) Registration
Conventional 
Pesticides 10 EPA may have 15 in-house submissions at any time.  

Antimicrobials 5
EPA may have 5 antimicrobial in-house submissions at any 
time in different stages of registration. EPA estimates that 
1/5th of these will have “no effect” on ESA species. 

Biopesticides 30 

EPA may have 40-50 new AIs in-house at any given time in 
different stages of registration.  While many biopesticides 
result in “no effect” (approx. 2/3), some will require additional 
ESA work.

Registration Review

Conventional 
Pesticides 40

There is a wide range of the number of registration review 
risk assessments depending on where EPA stands in its 
registration review cycle. EPA averaged approximately 40 
conventional pesticide DRAs per year over the past 10 years 
and typically ranges from approximately 20 to 60 annually.

Antimicrobials 15

There is a wide range in the number of registration review 
risk assessments depending on where EPA stands in its 
registration review cycle. AD averaged approximately 15 
antimicrobial pesticide DRAs per year over the past several 
years. AD expects that approximately 30 percent of DRAs will 
be “no effect.”   

Biopesticides 30 
cases

There is a wide range of the number of registration review 
risk assessments depending on where EPA stands in its 
registration review cycle. BPPD works on about 30 biopesticide 
“cases” (some cases have multiple AIs) per year over the past 
10 years, on average. While many biopesticides result in “no 
effect” (approx. 2/3), these calls will need to be reconfirmed, 
and other cases will require additional work.
New Uses for Existing Pesticides

Conventional 
Pesticides 80 

Approximately 60 to 100 new use applications are received 
each year that could require ESA analysis. Many additional 
new use applications are submitted that may not require new 
ecological risk assessments to make a FIFRA determination. 
The amount of risk assessment effort for new use registrations 
has historically been lower compared to the effort required 
for new chemical registrations. For example, ecological risk 
assessments may simply refer to existing assessments if 
sufficient to inform the FIFRA determination.  
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Table 2 (cont.). Estimated number of FIFRA actions completed annually that may require ESA review. 
As explained throughout this workplan, EPA does not currently complete an ESA review for most of 
these actions.

New Uses for Existing Pesticides

Biopesticides 20

Approximately 20 new use applications are received each 
year for BPPD with about 1/3rd of them having the potential 
to require ESA analysis. Some measure of efficiency would be 
expected in future years as more BPPD chemicals undergo 
ESA analyses.  

Other Expansions of Existing Use Patterns

Conventional 
Pesticides 140

Other actions that may increase ecological exposure and, 
therefore, require science support may include requests 
to change existing product application methods for a 
registered use site (e.g., increase application rate, number 
of applications, etc.) or applications for products in a new 
physical form. The number of applications received each year 
varies and may range from approximately 120 to 160. 

Biopesticides 50  

Other actions that may increase ecological exposure and, 
therefore, require science support may include requests 
to change existing product application methods for a 
registered use site (e.g., increase application rate, number 
of applications, etc.) or applications for products in a new 
physical form. The number of applications received each year 
varies but only about 1/3rd would be expected to require ESA 
work.

Geographically Limited Registrations

Section 18 
emergency 
exemptions 
(conventional 
pesticides)

100

Science support is historically more limited for these types of 
actions and focuses on a review of information submitted by 
the state applicant.  The number of applications received each 
year varies and may range from approximately 80 to 120. ESA 
analysis for antimicrobial and biopesticides is expected to be 
minimal.

Experimental 
Use Permits 
(EUPs) 

5  

EUPs for emerging technologies are basically treated as new 
AI assessments for BPPD. In recent years, many of these EUPs 
already receive some type of an ESA analysis. Some of these 
may result in “no effect,” but others will require additional 
work. ESA analysis for antimicrobial and conventional 
pesticides is expected to be minimal.

Commitments Prioritized Due to Litigation

Conventional 
pesticides 5 

This represents resource commitments from various 
litigations. Litigation discussions are ongoing for dozens of 
pesticides related to ESA.
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Having described the relative priorities of these different types of FIFRA actions, the section below 
summarizes the steps that EPA will or plans to pursue for each type of action.

Meet court-enforceable ESA deadlines
EPA’s highest priority for the pesticide program is to meet its court-enforceable ESA deadlines and 
other commitments to courts. The deadlines cover dates for issuing draft biological evaluations, final 
biological evaluations, and implementing biological opinions for a variety of pesticide active ingredients 
and pesticide decisions (see Appendix A). Although EPA’s current ESA workload is largely driven by 
these settlement deadlines, with this workplan the Agency expects to reduce the number of deadlines 
established through litigation and be able to set its own priorities using far more efficient approaches to 
meeting its ESA obligations. Fewer litigation-driven deadlines allow EPA more opportunities to complete 
the other actions in this workplan and to accommodate ESA assessments for all FIFRA actions that 
trigger ESA requirements. This is why in the long term, EPA seeks to set deadlines for its ESA obligations 
based on priorities the Agency establishes on its own.

Lead division(s): EFED, PRD, RD  
Timing: In progress. As Appendix A shows, EPA has 18 chemicals with court-enforceable deadlines 
or other court commitments through 2028, with additional chemicals in current litigation where 
litigants are likely to request EPA add more chemicals to this schedule.

Meet ESA obligations for new registrations for conventional pesticide ingredients
As announced in January 2022, EPA will meet its ESA obligations for all new registrations for 
conventional pesticide active ingredients.1 To further this objective, EPA will not issue new registrations 
for these ingredients without first making ESA assessments (effects determinations and predicting 
the likelihood of jeopardy and adverse modification), implementing needed mitigation, and initiating 
consultation with the Service(s) if necessary (consultation is unnecessary if EPA makes “no effect” 
findings for all covered species and critical habitats). In phasing in the policy, consistent with its ESA 
obligations, EPA may need to issue a final registration for a pesticide even if the Agency has initiated but 
not completed consultation for the pesticide. The policy allows the Agency to meet its ESA obligations 
and to provide regulatory certainty to pesticide registrants and users, and to strive to meet the 
applicable PRIA deadlines for new pesticide ingredient registrations. 

Where EPA initiates consultation and then registers a new pesticide before completing formal 
consultation, the Agency will include a determination that issuing the registration will not violate the 
ESA’s section 7(d) prohibition on making “any irreversible or irretrievable commitment of resources” that 
prevent the Agency from formulating or implementing any reasonable and prudent alternatives identified 
through formal consultation. If EPA deems that a new pesticide submission is unable to adequately 
mitigate for effects that are likely to trigger a jeopardy or adverse modification finding during formal 
consultation, the Agency will notify the applicant that its registration cannot be granted until consultation 
can be completed. At that point the applicant could wait for consultation to be completed, withdraw their 
application, or request a denial of the registration.

8 EPA. EPA Announces Endangered Species Act Protection Policy for New Pesticides (Jan. 2022). 

https://www.epa.gov/newsreleases/epa-announces-endangered-species-act-protection-policy-new-pesticides
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The ability to complete consultation before a final registration decision will depend on various factors, 
some of which are outside of EPA’s control. These include EPA’s and the Services’ capacity to complete 
pesticide consultations, devising a more efficient consultation process, registrant willingness to 
change labels prior to EPA approval, and existing court-enforceable deadlines for completing biological 
evaluations. Where EPA has initiated consultation and issues a final registration before completing that 
consultation, it will have, at a minimum, completed its ESA analysis and made its effects determinations, 
required early mitigation for ESA species as part of the registration, and required terms of the 
registration that allow EPA to amend the registration to reflect the outcome of consultation. In particular, 
for geographically specific mitigation requirements, EPA may implement them through pesticide labels 
that refer users to EPA’s Bulletins Live! Two or through updating existing bulletins. Where applicable, EPA 
will update bulletins shortly after registration to ensure prompt protections for species and to ensure 
that pesticide users regard bulletins as a reliable source of information. 

In the future, EPA expects that any necessary consultation would be completed before registering a new 
conventional pesticide. Exactly when this will begin depends on the factors identified above.

To implement the January 2022 policy, EPA will:

·	 Consult on new conventional registration submissions. As of January 2022, EPA began 
implementing this requirement and will continue doing so for new pesticide active ingredient 
submissions. EPA is currently phasing in this action, starting with new conventional registration 
submissions that it had already received as of January 2022. 

Lead division(s): RD, EFED, and BEAD

Timing: Started January 2022 

·	 Adopt mitigation for species.  EPA plans to predict whether the new AI registration could 
jeopardize listed species or adversely modify its critical habitat.  If jeopardy or adverse 
modification is predicted to occur, EPA will adopt mitigation intended to avoid both. EPA may 
also adopt additional mitigation to reduce exposure to listed species even when effects are not 
predicted to result in jeopardy/adverse modification.  

·	 Adopt flexible mitigation. EPA will identify and offer pesticide users more flexible approaches to 
mitigating for effects to listed species (see mitigation strategy below for more information).

·	 Coordinate mitigation between new registrations and registration review. EPA will begin 
coordinating mitigation between new registrations of pesticide ingredients and related 
registration review conventional pesticides, to help ensure consistent mitigation among 
pesticides that cover similar uses (see mitigation strategy below for more information).
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Process for ESA Review for New Conventional Active Ingredient Submissions

Figure 3.“J/AM” analysis refers to EPA’s prediction of whether a pesticide is likely to cause jeopardy or 
adverse modification.

Meet ESA obligations for new registrations for conventional pesticide ingredients 
already registered or undergoing registration review
Meeting ESA obligations for registration review will continue to represent the bulk of the Agency’s ESA 
workload, as there are far more pesticide cases in registration review than new pesticide ingredient 
submissions. EPA’s current and future ESA workload for registration review consists of (1) pesticides for 
which the Agency has committed to court-enforceable deadlines, as described earlier, and (2) pesticides 
not covered by any court-enforceable deadlines, which are the focus of this section.

Under court settlements, EPA has already been consulting on several conventional pesticide registration 
review pesticides, creating a foundation for the Agency to increase the number and speed of consultations 
it can complete as part of future registration review decisions for pesticides not covered by a court-
enforceable deadline. Although EPA and the Services are improving the consultation process, far more 
efficiencies are still needed as the current situation creates an unsustainable workload for EPA and the 
Services and does not result in timely mitigation. The lack of greater efficiencies has resulted in EPA 
completing biological evaluations for only a small fraction of the pesticides in registration review. Moving 
forward, EPA, working with the Services, will strive to fulfill its ESA obligations far more efficiently, with 
priority on early mitigation for vulnerable species (i.e., species at greatest risk of pesticide exposure, as 
defined later in the mitigation strategy).

The Agency will do so through a multistep process that includes working with the Services to develop 
general guidance on using offsets for pesticide consultations including ecosystem-scale and advance 
mitigation opportunities, working with registrants to identify and adopt offsets for specific pesticides 
and species, ensuring that adopted offsets are legally binding as a condition of a FIFRA registration, and 
working with the Services to oversee implementation of offsets.



48

To implement EPA’s obligations for registered pesticides, the Agency will:

·	 Implement the terms of existing pesticide biological opinions. Besides the biological opinions 
for which EPA has court-enforceable deadlines to implement, EPA has other NMFS biological 
opinions that it is implementing with NMFS. See Appendix A. 

Lead division(s): PRD, EFED 

Timing: In process

·	 For select conventional pesticides, mitigate for certain species. Given EPA’s large ESA workload 
for registration review, the Agency needs to identify a set of pesticides and species as a starting 
point to focus its early ESA mitigation measures, before the start of formal consultation. To 
further this objective, EPA has identified the following pesticides with court-enforceable deadlines 
(some of which have been fulfilled) as pilots to incorporate early mitigation under registration 
review: methomyl, carbaryl, certain neonicotinoids, and rodenticides. Each of these pesticides or 
pesticide classes are at different stages in the FIFRA process (e.g., risk assessments conducted, 
proposed interim decision, interim decision) and in the ESA process (e.g., biological evaluation 
not yet conducted, biological evaluation in process, formal consultation initiated). This variety will 
allow EPA to determine how best to incorporate early mitigation at each of those stages. Each of 
the pilot chemicals will focus on a subset of species that EPA determines has a high likelihood 
of jeopardy or adverse modification for that chemical. EPA plans to incorporate early mitigation 
to address likely effects to those selected species as part of the FIFRA process or through EPA’s 
biological evaluations (more details in the mitigation strategy section).

	 For these registration review pilots, EPA plans to provide information on the species and 		
	 associated mitigations in the preliminary interim decision (PID) or an amended PID. In addition to 	
	 providing a formal opportunity for our stakeholders to provide feedback, EPA hopes this 		
	 information will help registrants and growers to better understand how EPA identified species 	
	 for these actions and how EPA selected the proposed mitigations. Although this effort starts with 	
	 the pesticides/pesticide classes listed above, it will expand to other pesticides in registration 	
	 review based on staff capacity. As this effort expands, it will benefit from EPA’s vulnerable species 	
	 initiative and the federal interagency mitigation pilot project, both discussed in the mitigation 	
	 strategy section below.    

Lead division(s): EFED, PRD, BEAD 

Timing: In process
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Meet ESA obligations for new registrations for conventional pesticide ingredients 
already registered or undergoing registration review

·	 Meet ESA obligations for all other registration review cases. EPA is also required to complete 
ESA determinations for the large number of registration review cases not covered by existing 
court deadlines or currently in litigation. The first cycle of registration review covers over 
450 conventional pesticide cases, but EPA is unable to complete most of the remaining ESA 
determinations before the end of this cycle. Under this workplan, however, EPA will begin 
developing a plan on when and how to make those determinations.  

	 As explained in the earlier Background and Challenges section, the optimal order for making 
those determinations will depend on the interplay between multiple factors. Those factors may 
include: 

}	 How a pesticide affects listed species and critical habitat.

}	 The amount of use for a pesticide that overlaps with listed species and critical habitat, 	
	 especially EPA-identified vulnerable species.

}	 Early mitigations EPA incorporates that benefits species affected by a pesticide, even 		
	 before EPA has completed consultation, following public comment and notification 	 	
	 procedures under FIFRA. 

}	 Coordination of mitigation on newly registered pesticides and the existing pesticides they 	
	 are intended to replace, including through any discussions with USDA and pesticide users.

}	 Process efficiencies that allow EPA to group multiple pesticides or classes of pesticides for 	
	 concurrent ESA determinations and formal consultation.

}	 EPA capacity and infrastructure to make ESA effects determinations.

	 	 Developing an efficient ESA schedule that balances these and other factors presents a major 	
	 challenge for EPA. For this reason, the Agency cannot currently set a timeline for when it can 		
	 conduct ESA assessments for all the pesticides currently in registration review. The Agency, 		
	 however, does appreciate the importance of providing a timeline and clear commitments		
	 about when these assessments will occur. During the next year, the Agency will continue 		
	 working toward a timeline. As part of this process, the Agency may determine the order in 		
	 which it will complete ESA assessments for each conventional chemical, even if it cannot 		
	 yet identify the dates for the assessments.

Lead division(s): EFED, PRD, BEAD 

Timing: In process 

·	 Adopt mitigation for vulnerable species. Through EPA’s vulnerable species effort (see mitigation 
strategy below for more information) EPA will identify and incorporate early ESA mitigation for 
those species as part of registration review. This effort is also designed to benefit other ESA 
species not covered by the vulnerable species effort.
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·	 Adopt flexible mitigation. EPA will identify and offer pesticide users more flexible approaches to 
mitigating for effects to listed species (see mitigation strategy below for more information). 

·	 Coordinate mitigation between new registrations and registration review. EPA will coordinate 
mitigation measures on new conventional pesticide active ingredient registrations and related 
registration review conventional pesticides, to help ensure consistent mitigation among 
pesticides that cover similar uses (see mitigation strategy below for more information). 

Meet ESA obligations for new use registrations, section 18 emergency use 
registrations, and other actions on existing conventional pesticides
EPA will develop a strategy to meet its ESA obligations, as needed, for the large number of actions that 
its registration program receives under PRIA and FIFRA. These include new uses for an existing pesticide, 
requests for label amendments to an existing pesticide, new product combinations or physical form, 
temporary permission for an unregistered use in response to a pest emergency under FIFRA section 18, 
and other FIFRA actions, all of which may invoke ESA obligations. Collectively, these actions far exceed 
the number of registration review decisions. New food use requests for existing chemicals are especially 
important to agriculture and have averaged approximately 140 decisions per year. New products and 
amendments also have a high volume (about 700) of decisions annually. 

With the current approaches to ESA determinations and existing agency capacity, EPA is currently unable 
to meet its ESA obligations for all the large number of new uses, section 18s, and other registration 
actions. A major reason is that over the next six or more years, EPA has prioritized its workload on ESA 
assessments for registration and registration review cases needed to meet settlement agreements. New 
uses, section 18s, and other FIFRA actions will generally be lower priority during this period. Thus, EPA 
will need to develop considerably more efficient ESA approaches for those FIFRA actions, as its approach 
for new active ingredients is not designed to apply to the actions. EPA will develop the approaches after it 
makes progress on the three types of FIFRA actions described earlier. As EPA develops more experience 
incorporating ESA mitigation through registration of new active ingredients and registration review, it will 
use this experience to inform mitigation for the FIFRA actions described in this section. Over the long-
term, EPA envisions that it can complete enough consultations for commonly used pesticides, so that the 
Agency can update those consultations to include the other FIFRA actions.

In the meantime, EPA will continue to determine, on a case-by-case basis, how best to address its ESA 
obligations for these other FIFRA actions. The one exception is new uses for herbicides used on crops 
genetically engineered for tolerance to those herbicides. For those uses, EPA will continue to meet its 
ESA obligations by making ESA determinations, initiating consultation as appropriate, and requiring any 
necessary mitigation before a registration is granted. 

	 Lead division(s): RD, EFED, BEAD

	 Timing: Case-by-case decision for all FIFRA actions, with development of comprehensive strategy 	
	 no sooner than 3 years.
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Meet ESA obligations for antimicrobial and biopesticide registration and registration 
review decisions
The ESA-FIFRA assessment methods that EPA has developed were designed for conventional pesticides, 
rather than antimicrobials or biopesticides. Nonetheless, EPA has completed ESA determinations for 
some antimicrobials and has often concluded “no effect” because many antimicrobials are used indoors 
and thus have no direct or indirect exposure to listed species or critical habitats. Similarly, EPA has been 
able to find “no effect” for some biopesticides based on lack of exposure or lack of toxicity to listed 
species or critical habitats. 

To further meet its ESA obligations in these areas, the Agency will develop ESA assessment methods for 
antimicrobials and biopesticides that allow it to go beyond the may effect/no effect analysis. EPA does 
not expect that all future antimicrobial and biopesticide assessments will result in “no effect,” so the 
Agency will need to consider how to assess any potential “likely to adversely affect” determinations for 
those pesticides and to require early and flexible mitigation. As part of this process, EPA will work with 
stakeholders to determine when higher tier toxicological data may be needed to support any needed 
biopesticide or antimicrobial biological evaluations.

EPA will learn important information through the process for addressing ESA obligations in the new 
conventional pesticide actions. This will inform EPA’s development of the process for non-conventional 
pesticide actions.  

To implement these obligations, EPA will: 

·	 Develop ESA approaches for biopesticides. Many biopesticides are used similarly to 
conventional pesticides, so EPA expects to adapt some of the approaches for conventionals to 
biopesticides, although EPA may also need to develop ESA approaches specific to biopesticides. 
EPA will describe in any new approaches how the Agency will determine whether a biopesticide 
“may affect” and is “likely to adversely affect” ESA species and critical habitats. 

Lead division(s): BPPD, EFED

Timing: Within 18 months

·	 Meet ESA obligations for biopesticides. EPA will adopt policy and program improvements, similar 
to those for conventional pesticides, to help meet its ESA obligations for biopesticides. These 
include early and flexible mitigation, and coordination between registration and registration 
review of biopesticides. EPA plans to use pilot chemical(s) to demonstrate these approaches. EPA 
will also start reaching out to biopesticide stakeholders who are likely unfamiliar with the ESA 
process and EPA’s obligations.  

Lead division(s): BPPD

Timing: Pilots ongoing; significant progress on overall action within 18 months



·	 Develop ESA approaches for antimicrobials. EPA will develop ESA approaches specific to 
antimicrobials. This will describe how the Agency will determine whether an antimicrobial “may 
affect” and is “likely to adversely affect” listed species and critical habitats. The EPA will try to 
use data from available sources to help identify the location of potential use sites (e.g., NPDES 
permits for industrial uses; marina locations for anti-fouling paint uses) and work towards 
refining available exposure models that will allow EPA to quantify risk to species. EPA will also 
develop a list of antimicrobial use sites that are not expected to result in any outdoor exposures 
(e.g., indoor uses that do not go down the drain) for which the EPA can make “no effect” 
determinations.

Lead division(s): AD, EFED

Timing: 3 years

·	 Meet ESA obligations for antimicrobials. EPA will adopt policy and program improvements, 
similar to those for conventional pesticides, to help meet its ESA obligations for antimicrobials. 
These include early and flexible mitigation, and coordination between registration and 
registration review of antimicrobials. EPA plans to use pilot chemical(s) to demonstrate these 
approaches.  EPA will also start reaching out to antimicrobial pesticide stakeholders who are 
likely unfamiliar with the ESA process and EPA’s obligations.  

		  Lead division(s): AD

		  Timing: Within 5 years
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STRATEGY 2: IMPROVE APPROACHES TO ESA MITIGATION

This section describes actions that support the mitigation measures that EPA will incorporate into its 
registration and registration review decisions, including those resulting from litigation-related deadlines. 
The implementation and rollout of these actions will vary, depending on the nature of each action. Some 
actions will be announced through an EPA press release or OPP Update, while other actions do not warrant 
a standalone announcement and will simply be incorporated into future EPA decisions.

Identify and incorporate early mitigation for vulnerable ESA species
EPA will identify and implement early mitigation for vulnerable ESA species, so that the Agency can 
incorporate the mitigation into its registration and registration review decisions that require ESA mitigation. 
The goal of this effort is to ensure that EPA is beginning to adopt meaningful protections for species most 
affected by pesticide use, without the Agency waiting until consultation with the Services is completed. 
Early mitigation for vulnerable species will also expedite any future pesticide consultation that covers those 
species, because much of the mitigation needed for those consultations may have already been identified 
through the vulnerable species effort discussed in step 1 below. Early mitigation for vulnerable species 
entails three related but distinct steps: (1) identify vulnerable species, (2) identify mitigation for those 
species, and (3) incorporate mitigation into FIFRA decisions. 

The three steps are described below.

·	 Step 1: Identify vulnerable species. Throughout this workplan, “vulnerable species” refers to the 
subset of ESA species that EPA is currently identifying based on characteristics of the species 
or its habitat that predisposes it to experiencing pesticide effects. Those characteristics include 
extent of range in proximity to pesticide use sites, sensitivity of species to pesticidal effects (e.g., 
insecticide’s effects on insects), ability of species to recover from effects, and identification of 
pesticides as a contributor to a species’ declines in ESA recovery documents. EPA expects to 
publish its working list of vulnerable species in the near future. 
 
When EPA predicts the likelihood of a future jeopardy or adverse modification finding, that analysis 
is specific to the pesticide at issue. This is a major difference between those predictions and 
the identification of vulnerable species, which are not pesticide specific. EPA may predict a high 
likelihood of jeopardy/adverse modification even for ESA species not on the vulnerable species list. 
The reason is that the specific interaction between a particular pesticide use and a species may 
reveal a high likelihood of jeopardy, which was not evident without the pesticide-specific analysis. 
Conversely, EPA may not predict a species on the vulnerable species list as having a high likelihood 
of jeopardy/adverse modification for a particular pesticide because, for example, the species range 
may not overlap with the pesticide’s registered uses.
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·	 Step 2: Identify mitigation for vulnerable species. EPA intends to identify early mitigation for 
vulnerable species through two approaches. First is through EPA’s internal efforts to determine 
suitable mitigation for each vulnerable species, based on ESA documents for the species, 
ecological principles, coordination with Services biologists, and other ESA-FIFRA efforts. These 
mitigation measures are not specific to a particular FIFRA action but instead designed to address 
effects from most pesticides to which the species may be exposed.   
 
Second is through a federal mitigation pilot project with the Services and USDA. Through this 
pilot, the agencies will develop approaches for identifying and implementing mitigation earlier in 
the ESA-FIFRA process for select species particularly vulnerable to pesticides. The Services have 
selected approximately 20 species for the pilot, and EPA has selected an herbicide, an insecticide, 
and a fungicide with uses that overlap with these species. For each species, the agencies will 
develop an initial list of suitable mitigation measures to reduce the likelihood of a future jeopardy 
or adverse modification finding and to minimize the effects of incidental take. The initial list may 
be based on existing mitigation measures the Service(s) have developed and conservation actions 
in recovery plans and other ESA documents (e.g., recovery outline, 5-year status review, species 
status assessment), and will reflect input from species experts. Based on additional input from 
USDA, registrants, pesticide users, conservation organizations, and others, the agencies will 
identify the most feasible and effective mitigation measures from the initial list to create a refined 
list of mitigation measures to incorporate into FIFRA and ESA decisions. The agencies will also 
assess the success of the refined mitigation measures and expand the approach to include other 
pesticides and species. The agencies will provide more details on the pilot project later in 2022. 

Relationship Among the Three Categories of Species for Targeted Mitigation

Figure 4. Currently, EPA is compiling a list of vulnerable species based on characteristics of the 
species or their habitat that predisposes them to pesticide effects. Some of those species are also 
likely to be at risk of a future jeopardy finding for certain pesticides. But not all species facing a 
future jeopardy risk have been identified as vulnerable species. All species selected for the federal 
mitigation pilot project are vulnerable species and some may be at risk of a future jeopardy finding, 
absent adequate early mitigation. Because the number of species represented by each of the circles 
has not yet been determined, the size of the circles are not proportionally accurate. Further, the 
extent of overlap among the inner circles will depend on various factors that EPA is still assessing.
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·	 Step 3: Incorporate any necessary ESA mitigation into FIFRA actions. EPA expects to incorporate 
the identified necessary mitigation measures for vulnerable species into any relevant FIFRA 
action that invokes ESA obligations. This may include registration of new pesticide active 
ingredients, registration review, and other registration actions. Further, the measures can 
be incorporated in any of the following stages of the FIFRA process, before the completion of 
consultation:  

}	 Mitigation required to meet the FIFRA standard, before EPA completes a biological 		
	 evaluation or before the Services complete their biological opinions.

}	 Mitigation as part of a FIFRA action where EPA has made a “may affect” finding.

}	 Mitigation as part of a FIFRA action where the Agency has made an ESA likely to adversely 	
	 affect finding. This includes when EPA finds likely to adversely affect but is unable to 	 	
	 complete formal consultation with the Service(s) prior to registering a new active 		
	 ingredient.   

As EPA continues identifying vulnerable species and any necessary mitigation for them, it 
will explore how to apply those measures. In general, EPA intends to apply the mitigation 
measures for vulnerable species as broadly as feasible. For example, effective, practical 
mitigation measures that protect a listed insect species from an insecticide may apply across all 
insecticides. Depending on the type of mitigation, EPA may first need to complete public notice 
and comment (e.g., voluntary use deletions).

		  Lead division(s): EFED, RD, PRD, BEAD

		  Timing: In process for some FIFRA actions

Focus pesticide consultation process on adopting mitigation for species likely to 
receive a jeopardy or adverse modification determination
To streamline the pesticide consultation process and to address species most affected by pesticides, 
EPA will prioritize mitigation for species most likely to receive a jeopardy or adverse modification finding 
during formal consultation. Because both findings focus on effects to species survival and recovery 
(rather than effects only to individuals of a species, as is the case with “may affect” and “likely to 
adversely affect” findings), EPA must perform some analysis of those species-level effects before 
initiating formal consultation with the Services.

This approach will entail two shifts in how the Agency conducts its ESA-FIFRA analyses. First, as part 
of EPA’s effects determinations for certain pesticides, the Agency will assess population-level effects 
to inform (1) the likelihood of a jeopardy or adverse modification finding during formal consultation 
and (2) mitigation to address those effects. This approach will help ensure that EPA’s assessments are 
relevant to the ESA’s goal of recovering species. It should also reduce the overall length and complexity 
of consultations. 



56

Thus, although EPA needs to make trade-offs in the type of analyses it performs, the Agency expects 
those tradeoffs to improve its ability to meet its ESA obligations more expeditiously and to adopt more 
meaningful mitigation. Nothing about this new approach is intended to lessen the Services’ role under 
the ESA or to abrogate EPA’s duty to issue effects findings or consult with the Services.   

The second shift is that EPA seeks to work with the Services to expedite formal consultation for species 
that benefit from early mitigation such that the likelihood of jeopardy or adverse modification becomes 
negligible or nonexistent, but that still trigger a “likely to adversely affect” finding. In practice, “likely to 
adversely affect” is triggered if even one individual of a species is likely to experience incidental take. 
This is the case regardless of the species’ recovery status or the overall effects of the proposed action 
on a species. As a result, for certain species that are wide ranging or that occur near agricultural lands, 
a likely to adversely affect may be unavoidable even with early mitigation and even if the probability 
of jeopardy or adverse modification is very low or none. In those situations, EPA seeks to work with 
the Services to expedite formal consultation for those species, thus creating a tangible incentive 
for registrants to offer early mitigation to minimize the probability of future jeopardy and adverse 
modification findings. This approach will require the agreement of both Services. 

	 Lead division(s): EFED, RD, PRD, BEAD

	 Timing: In process 
 

Identify flexible mitigation for all ESA species
When EPA gives registrants and pesticide users more flexibility in identifying ESA mitigation, those 
measures are more likely to be implemented. EPA can offer more flexibility in at least two ways. One 
is by engaging users and registrants earlier in the FIFRA process to identify and adopt suitable ESA 
mitigation, based on input from those stakeholders about effective mitigation techniques that work best 
for them. Another is by creating a menu of mitigation that users or registrants can select from, similar to 
the approach taken by NMFS in recent pesticide biological opinions. A more comprehensive approach 
for developing mitigation options is to gather information from species experts about effective mitigation 
techniques and from pesticide registrants and users about techniques that are practical to implement. 

For both options, EPA anticipates working with the Services on how best to determine the amount of 
mitigation necessary to meet ESA obligations, and with USDA and other groups (e.g., American Mosquito 
Control Association, National Agricultural Aviation Association, and university and extension researchers) 
on how best to engage with pesticide users to identify and implement mitigation, including existing 
conservations practices. To promote flexible mitigation, EPA will pursue the following two actions. 

·	 Start with federal mitigation pilot project. As described above, EPA is developing menus of 
mitigation options with the Services and USDA through a pilot project for select species and 
pesticides. EPA plans to incorporate lessons learned from this pilot to registration review 
chemicals that overlap with other species that face the likelihood of a future jeopardy or adverse 
modification finding. EPA hopes the federal pilot will provide additional insight on opportunities 
to engage pesticide users and registrants on mitigation earlier in the FIFRA registration review 
process, thereby improving EPA’s ability to meet its ESA obligations.
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·	 Start with federal mitigation pilot project (cont.). Additionally, as EPA incorporates early 
mitigation for new conventional pesticide registrations and for the pilot pesticides in registration 
review (discussed earlier) and completes consultations, it anticipates the resulting mitigations 
will likely apply to other pesticides and will form the basis of mitigation menus for those 
pesticides. For example, EPA recently developed a menu of mitigation to address run-off from the 
herbicide Enlist that may also serve as a starting point to address the effects of run-off to listed 
species and their critical habitat from other mobile herbicides. 

		  Lead division(s): EFED, RD, PRD, BEAD 

		  Timing: In process 

·	 Expand to other pesticides and species. EPA will work with the Services and USDA to expand the 
actions in the efforts described above to other conventional pesticides and other species. 

		  Lead division(s): RD, PRD, EFED, BEAD, BPPD

	 	 Timing: Within 2-3 years

Coordinate mitigation between registration and registration review decisions
EPA supports the registration of newer chemistries that likely have lower environmental and human 
health risks. This is one reason that EPA is prioritizing resources to meet its ESA obligations for 
registration of new active ingredients, especially those designed to replace older chemistries that have 
greater effects on ESA species. This approach, however, can impose ESA mitigation for those pesticides 
before mitigation is imposed on a corresponding older pesticide used for the same purposes (e.g., 
where ESA consultation on the older pesticide has not yet occurred), and in some cases, the older 
pesticide may have a more harmful health or environmental profile. This disparity in mitigation may be 
seen as incentivizing use of the older pesticides, because the older pesticide may not have as many use 
restrictions. The disparity may also be seen as discouraging the development of new pesticides if they 
are restricted more than older pesticides, thus possibly reducing their market share. To address these 
problems, EPA will begin coordinating ESA mitigation between new pesticides and corresponding older 
pesticides. 

To identify these pairings, EPA will need to match new and older pesticides based on crop use, 
target pests, timing of FIFRA and ESA reviews, registrants, and other factors. EPA does not yet have 
a framework for this type of assessment, so will begin piloting an approach in 2022 through a new 
pesticide registration decision that the Agency will link to a corresponding conventional pesticide in 
registration review. This could include new biopesticide registrations that lead to reduced use of existing 
conventional pesticides with more significant effects on ESA species. EPA will then evaluate how to 
coordinate its ESA mitigation more broadly between its registration and registration review decisions. 

	 Lead division(s): RD, PRD, EFED, BEAD, BPPD

	 Timing: Begin within 12 months
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Use compensatory mitigation (offsets) to supplement avoidance and minimization
To meet ESA obligations, federal agencies often use compensatory mitigation (also known as offsets) 
to address the effects of their actions that cannot be avoided or minimized. Offsets can include actions 
such as habitat preservation or restoration, invasive species control, and species reintroductions. These 
actions directly further species recovery (sometimes more than on-site avoidance and minimization) 
and should provide registrants with greater flexibility by creating more options for EPA to meet its ESA 
obligations. EPA will thus identify opportunities for offsets to complement traditional FIFRA avoidance 
and minimization measures for ESA species. The Agency will do so through a multistep process 
that includes working with the Services to develop general guidance on using offsets for pesticide 
consultations, working with registrants to identify and adopt offsets for specific pesticides and species, 
ensuring that adopted offsets are legally binding as a condition of a FIFRA registration, and working with 
the Services to oversee implementation of offsets. In 2022, EPA will be working to pilot the use of offsets 
for certain chemicals and species, in cooperation with registrants who are seeking to include offsets in 
their registration. Based on these pilots, EPA seeks to work with the Services to clarify the process for 
incorporating offsets into pesticide consultations and scaling up that process to handle large numbers of 
species and pesticide actions. 

	 Lead division(s): EFED, PRD, RD, BEAD

	 Timing: Pilot projects in 2022 
 

Pursue other policy and program improvements that support mitigation
·	 Require Bulletins Live! Two language on certain pesticide labels. Bulletins Live! Two is EPA’s 

web-based system for incorporating geographically specific restrictions for ESA species and 
critical habitats. To help meet ESA obligations, especially for conventional pesticides that EPA 
registers before completing formal consultation, EPA expects to require that certain labels for 
new conventional registration actions, certain non-conventional registration actions, and many 
registration review actions include language directing users to check Bulletins Live! Two for 
restrictions that the user must follow before applying a pesticide. For example, when EPA expects 
that a pesticide in registration review may require mitigation implemented through Bulletins, the 
Agency will seek Bulletins language as part of the label it approves through an Interim Decision. 
Because EPA will not be able to immediately populate Bulletins with mitigation for all listed 
species affected by approved pesticide uses, the Agency will prioritize developing mitigation for 
EPA vulnerable species and species covered by the interagency mitigation pilot project, both 
discussed earlier. To facilitate EPA’s efforts to adopt mitigation for these species, the Agency 
is considering the option to retract or revise the antiquated 2005 Federal Register Notice on 
its Endangered Species Protection Program (OPP-2002-0311). The reason is that much has 
changed since 2005 about how EPA addresses its ESA obligations, and the Agency seeks to 
update and modernize its guidance.
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·	 Require Bulletins Live! Two language on certain pesticide labels (cont.). The Agency is also 
considering rulemaking in the future to require the Bulletins language on all or a subset of all 
labels, where that language is necessary, thus standardizing the use of the language across 
labels that require spatially explicit mitigation. Incorporating the language where necessary 
also helps with the legal defensibility of EPA’s registration and registration review decisions 
and reduces agency resources to update labels after formal consultation has concluded and 
a biological opinion is finalized. This approach will also facilitate adopting timely mitigation 
because the pesticide labels in commerce will already contain the requirement to follow Bulletins 
when EPA issues the Bulletin language, thus bypassing the lengthy process from EPA approval of 
a label to field implementation of that label, which typically takes 18 months or longer. 

Lead division(s): RD, PRD, BPPD

Timing: In process

·	 Update Bulletins Live! Two. Given that Bulletins Live! Two will be the main interface for conveying 
most future geographically specific ESA label restrictions, EPA will upgrade the interface to be 
more user friendly. In February 2022, EPA completed initial updates to Bulletins. The Agency will 
continue identifying additional updates to implement over the coming years. 

Lead division(s): EFED

Timing: Ongoing 

·	 Adopt electronic labeling system. In the longer term, EPA will focus on shifting to an electronic 
labeling process that supports quicker label revisions during registration and registration 
review, in implementing non-geographic mitigations in biological opinions, and that may replace 
Bulletins Live! Two with a more comprehensive system for conveying ESA label restrictions. EPA 
has been working for several years to set up an electronic labeling program, but implementing 
the program may require rulemaking, transitioning labels to the electronic system, and other 
major administrative actions that will span 3-5 years. In the meantime, EPA is considering 
whether pilot projects with willing registrants can demonstrate how electronic labeling can 
streamline label amendments that incorporate ESA mitigation. 

Lead division(s): PRD, RD, EFED, BPPD, other OCSPP divisions

Timing: No earlier than 2 years

·	 Develop policies or processes to integrate meeting ESA obligations into FIFRA decisions. To 
streamline the ESA-FIFRA program, EPA will consider policies that integrate meeting its ESA 
obligations into the FIFRA process. EPA will be considering issues such as the situation where 
the Agency determines that a registration may present a high likelihood of jeopardy or adverse 
modification, EPA may find that the application does not meet the FIFRA approval standard 
without adequate mitigation because of ESA concerns.

Lead division(s): OCSPP, OPP

Timing: Within 2 years
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·	 Use existing conservation practices to inform ESA mitigation. Many landowners are likely 
implementing stewardship and best management practices to reduce pesticide drift and runoff, 
but those practices are not often identified and incorporated into EPA’s risk assessments nor 
consistently used to inform ESA mitigation. By addressing this gap, EPA can develop mitigation 
that landowners are more likely to be familiar with and effectively implement. EPA will work 
with the Services, USDA, and stakeholders to develop a plan to identify pesticide stewardship 
practices that EPA and the Services are not currently considering in pesticide consultations, and 
then determine how best to incorporate that information into the consultation process. 

		  Lead division(s): BEAD, EFED

	 	 Timing: Within 3 years

·	 Evaluate ESA section 7(a)(1) conservation program for pesticides. Section 7(a)(1) of the 
ESA requires all federal agencies to use their authorities to help conserve ESA species and 
complements the section 7(a)(2) requirement for agencies to consult with the Services to avoid 
jeopardy and adverse modification. How agencies fulfill their section 7(a)(1) duty, however, is 
flexible and open-ended (e.g., the Services have no regulations on section 7(a)(1)). EPA will 
consider developing a section 7(a)(1) approach for its pesticide program that can help with 
meeting its section 7(a)(2) obligations. For example, EPA could work with registrants, pesticide 
users, and the Services to adopt proactive conservation that, if implemented and shown to be 
effective, can be incorporated into future pesticide consultations. In this case, USDA could help 
identify these conservation practices and then EPA could work with the Services and USDA to 
determine how future pesticide consultations should account for the practices. This approach 
should also help expand the use of offsets in pesticide consultations. A section 7(a)(1) program 
could also help address species research needs to inform future pesticide consultations (e.g., 
effectiveness of specific mitigation techniques). EPA proposes to work with the Services to 
identify the various opportunities for a section 7(a)(1) program to benefit EPA’s ESA-FIFRA work 
and determine whether and how to pursue those opportunities.

		  Lead division(s): EFED, PRD, RD, OCSPP IO 

	 	 Timing: Within 3 years

·	 Coordinate on research. OPP will continue coordinating with EPA’s Office of Research and 
Development to help ensure that its research can inform the ESA-FIFRA process. Current 
coordination already covers important questions on species risk assessments. The two offices 
may consider expanding this work to cover ESA mitigation and other emerging topics important 
to ESA pesticide consultations. EPA also envisions coordinating on research with other federal 
agencies and with academic institutions. In particular, EPA will explore work with the NMFS 
Northwest Fisheries Science Center on pesticides research, given the Center’s long history of 
pesticide research and their science support for NMFS biological opinions. All these efforts will 
increase the resources for improving the scientific foundation of pesticide consultations.

		  Lead division(s): EFED 

		  Timing: In progress
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STRATEGY 3: IMPROVE INTERAGENCY CONSULTATION PROCESS

Although progress has been made over the last decade, over the next decade far more improvements to 
the pesticide consultation process are needed to keep pace with EPA’s ability to meet its ESA obligations, 
including for the large backlog of conventional pesticides in registration review. The current consultation 
process does not optimize use of EPA resources or optimally engage stakeholders, irrespective of resource 
levels. Improving the consultation process, however, requires considerable interagency coordination; EPA 
cannot accomplish any of the actions on its own. This section describes how EPA seeks to work with the 
Services to improve the efficiency of the consultation process. 

EPA has determined that the current approach to consulting on individual pesticide ingredients cannot 
efficiently scale to the hundreds of pesticides that EPA must assess under the ESA within the next decade. 
This inefficiency applies not only to the individual ESA determinations that EPA must make, but to the 
process of developing and implementing mitigation. Based on its experience with current and upcoming 
pesticide consultations, EPA will coordinate with the Services to develop more efficient approaches 
to consulting on pesticides. For example, programmatic consultations for groups of pesticides (e.g., 
herbicides) or for all pesticides that share similar use patterns in a region would enable mitigations to be 
identified together and would be far more efficient than the current pesticide-by-pesticide approach. This 
approach also avoids the problem of imposing disparate mitigation requirements across pesticides with 
similar use patterns. 

Another example is for EPA to consider consulting with certain regional or field offices of the Services for 
a pesticide used only in a region, in coordination with the agency’s headquarters staff. Although there are 
barriers to this approach, which would first require Services agreement, there are also benefits such as 
working directly with the Services biologists who may have connections to the landowners who implement 
mitigations. In the past, EPA has successfully consulted with FWS headquarters and a regional office on 
two rodenticides (Rozol and Kaput). 

Developing alternatives to the current approach to pesticide consultations will require EPA and the 
Services to address various logistical and legal issues, all of which take time. EPA, however, sees no choice 
but to identify more efficient approaches that enable each consultation to cover far more pesticides or that 
the agencies can complete in far less time than under the current approach.

Lead division(s): EFED, RD, PRD, BEAD

Timing: In process 
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STRATEGY 4: IMPROVE STAKEHOLDER ENGAGEMENT

Stakeholder engagement is crucial not only to providing transparency about EPA’s work, but also for 
stakeholders to help with ESA-FIFRA improvements. Registrants and pesticide users will especially benefit 
from many of these improvements that increase the predictability and speed of pesticide consultations.

Obtain data for ESA assessments
In some cases, EPA may lack sufficient data to begin an ESA assessment or complete one efficiently. In 
these situations, EPA will work with registrants and others to obtain the necessary data before the start 
of the assessments. This will likely include use and usage data, where applicable, and recommendations 
on when and how to incorporate those data into ESA determinations. For example, state agricultural 
extension agencies and USDA may be able to inform EPA about anticipated uses of a new active ingredient 
for which no usage data exist. EPA may also issue new Data Call-In notices, especially for antimicrobial and 
biopesticides, to seek data needed for its ESA determinations. In those situations, EPA will also update its 
Information Collection Request that describes the type of information EPA seeks, the reasons for seeking 
the information, and the time and cost for the public to provide the information. EPA is also considering 
issuing a Pesticide Registration Notice to help registrants draft labels that consider ESA mitigation and 
to discuss other approaches to facilitate the adoption of mitigation. Further, through EPA’s quarterly 
registration review schedule, the Agency may notify stakeholders of upcoming data needs for pesticides in 
registration review.

Lead division(s): PRD, RD, EFED, BEAD, BPPD, AD

Timing: No earlier than 12 months

Expand engagement with growers through USDA
Growers have an important stake in the outcome of many FIFRA actions and an important role in growing 
our nation’s food and protecting its natural resources. EPA already works with growers on a variety of 
pesticide matters and envisions a larger role for growers to offer information to support FIFRA actions 
and ESA determinations and mitigation decisions. EPA views USDA as an important conduit for growers 
to provide this information and will work with the agency to identify process improvements for grower 
engagement, including through the federal pilot project described earlier. 

Lead division(s): PRD, RD, EFED, BEAD, BPPD

Timing: In process



Expand engagement with non-agricultural organizations
EPA already works with non-agricultural organizations that have an interest in ESA-FIFRA issues. This 
includes environmental, tribal, and public interest organizations, as well as organizations that represent 
pesticide users (e.g., American Mosquito Control Association, National Pest Management Association). 
EPA will expand its engagement with non-agricultural organizations on specific ESA-FIFRA issues and 
improvements to the ESA-FIFRA process. 

	 Lead division(s): PRD, RD, EFED, BEAD, BPPD

	 Timing: Beginning within the next 12 months



CLOSING 
AND FUTURE STEPS



CLOSING AND FUTURE STEPS

Through this workplan, EPA’s Pesticide Program hopes that readers appreciate its strong commitment to 
addressing its historic lapses in fulfilling its ESA obligations. The Program’s vision statement will guide 
the workplan as the Agency works through the monumental backlog of FIFRA actions that require ESA 
review, compounded by ongoing and future FIFRA actions. The Program understands the limitations 
of its current capacity and expertise and has taken steps to start addressing this challenge. These 
steps include major process improvements, many of which depend on collaboration with the Services, 
USDA, and stakeholders. This workplan is EPA’s most comprehensive effort to date that describes the 
improvements it will pursue and the external partnerships it is seeking.   

EPA welcomes feedback from stakeholders about the workplan and particularly about opportunities 
to partner with EPA on implementing the highest priority actions in the document. Through those 
partnerships, EPA expects that it can increase the number of ESA assessments it completes on its 
own without the need for litigation to compel this work, deliver more meaningful conservation for listed 
species, and offer pesticide registrants and users more practical and flexible mitigation to protect those 
species. 
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APPENDIX A
CURRENT SCHEDULE FOR ESA DETERMINATIONS AND IMPLEMENTATION 
OF NMFS SALMONID BIOLOGICAL OPINIONS

EPA has the following court-enforceable deadlines and other agreements (not yet court-enforceable) 
for ESA determinations and biological evaluations (BE). Pending litigation may add other deadlines to 
this schedule. The table includes EPA’s expected/known timing to complete its biological evaluations as 
well as work to implement some recent biological opinions from U.S. Fish and Wildlife Service (FWS) or 
National Marine Fisheries Service (NMFS). “TBD” indicates that timing has not yet been determined for 
the specified step in the process. 

Each date (or TBD) in the table is either green, yellow, or red, where: green = completed; red = expected/
planned future work; and yellow = expected/planned future work for pesticides without ESA litigation.  

Chemical EPA Draft BE EPA Final BE
Court Enforceable or Court Committed Dates

Methomyl 2020 2021
Carbaryl 2020 2021
Atrazine 2020 2021
Simazine 2020 2021
Glyphosate 2020 2021
Propazine1 2020 NA
Enlist One NA 2022
Enlist Duo NA 2022
Imidacloprid 2021 June 2022
Clothianidin 2021 June 2022
Thiamethoxam 2021 June 2022
Sulfoxaflor NA Spring 2022
Inpyrfluxam NA 2023
Cyantraniliprole 2023 2023
Dinotefuran 2023 2024
Acetamiprid 2023 2024
Brodifacoum 2023 2024
Warfarin 2023 2024
Bromadiolone 2023 2024
Zinc phosphide 2023 2024
Chlorophacinone 2023 2024
Diphacinone 2023 2024
Difenacoum 2023 2024
Bromethalin 2023 2024
Difethialone 2023 2024
Cholecalciferol 2023 2024
Flupyradifurone 2024 2025
Bicyclopyrone 2024 2025
Streptomycin 2025 20262

Benzovindiflupyr 2026 2027
Halauxifen-methyl 2026 2027
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APPENDIX A
CURRENT SCHEDULE FOR ESA DETERMINATIONS AND IMPLEMENTATION 
OF NMFS SALMONID BIOLOGICAL OPINIONS

Chemical EPA Draft BE EPA Final BE

Expected BE Completion Dates
Approximately 10 new 
active ingredients 2022 2022/2023

Acephate 2026 2026
Dimethoate 2026 2026
Naled 2026 2026
Tribufos 2026 2026
Bensulide 2027 2027
Ethoprop 2027 2027
Phorate 2027 2027
Phosmet 2027 2027

Active Ingredients in Pending Litigation Without Current Commitments

1,3-D (Telone) TBD TBD
2,4-D TBD TBD
Captan TBD TBD
Chlorothalonil TBD TBD
Dicamba TBD TBD
Diuron TBD TBD
MCPA TBD TBD
Mancozeb TBD TBD
Metolachlor TBD TBD
Metribuzin TBD TBD
Oxyfluorfen TBD TBD
Paraquat TBD TBD
Pendimethalin TBD TBD
Propanil TBD TBD
Propargite TBD TBD
Phosphorotrithioate TBD TBD
Thiobencarb TBD TBD
Trifludimoxazin3 TBD TBD
Trifluralin TBD TBD
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APPENDIX A - continued

Recent Biological Opinions from the Services that EPA is Working to Implement

Chemical FWS/NMFS Final BiOp
1080 FWS 20214

M-44 FWS 20214

Metolachlor5 NMFS 2021
Telone5 NMFS 2021
Prometryn5 NMFS 2021
Bromoxynil5 NMFS 2021
Malathion FWS 2022
Diazinon6 NMFS 2022
Chlorpyrifos6 NMFS 2022
Malathion6 NMFS 2022

1 Propazine registrations were voluntarily cancelled; therefore, consultation was no longer 
necessary.
2 No sooner than Fall 2026
3 Trifludimoxazin registrations are going through a voluntary cancellation process.
4 EPA re-initiated consultation on these two predacides in 2011; a biological opinion was not 
necessary because the action was changed during the consultation process to avoid jeopardy.  
Consultation was completed in December 2021. 
5 Consultation was limited to salmonid species in the Pacific Northwest; EPA is working to 
implement additional salmonid BiOps through the registration review process.  
6 NMFS's 2022 BiOps are the result of a re-initiation process.

Many of the dates in this table are part of various settlement agreements and subject to change 
depending on the terms of those agreements.  
Some dates are not associated with settlement agreements and are subject to change pending 
resources and prioritization.



70

APPENDIX A - continued

Implementation of NMFS Salmonid Biological Opinions
EPA is currently working to implement the NMFS salmonid biological opinions #2, 4, and 7 in 2022 as 
part of registration review proposed interim decisions (PID) or interim decisions (ID) for these pesticides. 
EPA anticipates focusing on the next set of NMFS salmonid biological opinions once these three 
biological opinions are implemented.

NMFS Biological 
Opinion No. and 
Year Issued

Chemicals  
(strikeout = cancelled product) Action/Status

2 (2009)
Carbaryl, Methomyl

 Carbofuran,
In process, with initial steps in 
2022 

3 (2010)

Bensulide, Dimethoate, Ethoprop, 
Naled, Phorate, Phosmet 

Azinphos-methyl, Disulfoton,  
Fenamiphos, Methamidophos, 
Methidathion, Methyl parathion, 

Implement through ID

4 (2011) 2,4-D, Captan, Chlorothalonil, Diuron, 
Linuron, Triclopyr BEE

In process, with initial steps in 
2022 

5 (2012) Oryzalin, Pendimethalin, Trifluralin Implement through amended 
IDs

6 (2012) Thiobencarb Implemented through Bulletins 
Two! Live (2014)

7 (2014) Diflubenzuron, Fenbutatin-oxide, 
Propargite

In process, with initial steps in 
2022 

9 (2021) Bromoxynil, Prometryn Label amendments scheduled 
for December 2022

10 (2021) 1, 3-dichloropropene (1,3-D), 
Metolachlor 

Label amendments scheduled 
for December 2022
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APPENDIX B
PENDING ESA LITIGATION ALLEGING FAILURE TO MAKE EFFECTS 
DETERMINATIONS ON FIFRA ACTIONS

Litigation involving new actions to older chemicals for failure to consult:

•	 Center for Biological Diversity (CBD) v. EPA, No. 11-cv-00293-JCS (N.D. Cal.): “megasuit” 
challenging 2200 products re 35 active ingredients

•	 National Research Defense Council (NRDC) v. EPA, No. 20-70787, (9th Cir,), registration 
review of glyphosate.  EPA is awaiting decision from the court.

Litigation involving new uses of existing pesticides   

•	 Migrant Clinicians Network (MCN) v. EPA, No. 21-70719 (9th Cir.). Challenge to select 
streptomycin registrations. Litigation is currently at briefing stage.

•	 Center for Food Safety (CFS) v. EPA, No. 19-72109 (9th Cir.).  Challenge to registrations of 
new uses of sulfoxaflor. Parties are awaiting decision from the court.

Litigation involving new AI registrations   

•	 Center for Biological Diversity (CBD) v. EPA, No. 15-1054, (DC Cir.).  Challenge to 
registrations of new AIs flupyradifurone, bicyclopyrone, and benzovindiflupyr, and 
halauxifen-methyl.  Parties are awaiting decision from the court.  

•	 Center for Biological Diversity (CBD) v. EPA, No. 20-73146 (9th Cir.).  Challenge to 
inpyrfluxam registrations.  Litigation is currently at briefing stage. 

•	 Center for Food Safety (CFS) v. EPA, No. 21-71180, (9th Cir.).  Challenge to trifludymoxazin 
registrations, for which the registrant has requested voluntary cancellation.
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1 (Slip Opinion) OCTOBER TERM, 2022 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

NATIONAL PORK PRODUCERS COUNCIL ET AL. v. 
ROSS, SECRETARY OF THE CALIFORNIA 

DEPARTMENT OF FOOD AND AGRICULTURE, ET AL. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT 

No. 21–468. Argued October 11, 2022—Decided May 11, 2023 

This case involves a challenge to a California law known as Proposition 
12, which as relevant here forbids the in-state sale of whole pork meat 
that comes from breeding pigs (or their immediate offspring) that are 
“confined in  a cruel manner.”  Cal. Health & Safety Code Ann.  
§25990(b)(2).  Confinement is “cruel” if it prevents a pig from “lying 
down, standing up, fully extending [its] limbs, or turning around 
freely.”  §25991(e)(1). Prior to the vote on Proposition 12, proponents 
suggested the law would benefit animal welfare and consumer health, 
and opponents claimed that existing farming practices did better than
Proposition 12 protecting animal welfare (for example, by preventing 
pig-on-pig aggression) and ensuring consumer health (by avoiding con-
tamination).  Shortly after Proposition 12’s adoption, two organiza-
tions—the National Pork Producers Council and the American Farm 
Bureau Federation (petitioners)—filed this lawsuit on behalf of their 
members who raise and process pigs alleging that Proposition 12 vio-
lates the U. S. Constitution by impermissibly burdening interstate 
commerce.  Petitioners estimated that the cost of compliance with
Proposition 12 will increase production costs and will fall on both Cal-
ifornia and out-of-state producers.  But because California imports al-
most all the pork it consumes, most of Proposition 12’s compliance
costs will be borne by out-of-state firms.  The district court held that 
petitioners’ complaint failed to state a claim as a matter of law and 
dismissed the case.  The Ninth Circuit affirmed. 

Held: The judgment of the Ninth Circuit is affirmed. 

6 4th 1021, affirmed. 
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 JUSTICE GORSUCH delivered the opinion of the Court, except as to
Parts IV–B, IV–C, and IV–D, rejecting petitioners’ theories that would 
place Proposition 12 in violation of the dormant Commerce Clause
even though petitioners do not allege the law purposefully discrimi-
nates against out-of-state economic interests.  Pp 5–17, 27–29. 

(a) The Constitution vests Congress with the power to “regulate 
Commerce . . . among the several States.”  Art. I, §8, cl. 3.  Although 
Congress may seek to exercise this power to regulate the interstate
trade of pork, and many pork producers have urged Congress to do so, 
Congress has yet to adopt any statute that might displace Proposition 
12 or laws regulating pork production in other States.  Petitioners’ lit-
igation theory thus rests on the dormant Commerce Clause theory,
pursuant to which the Commerce Clause not only vests Congress with 
the power to regulate interstate trade, but also “contain[s] a further,
negative command,” one effectively forbidding the enforcement of “cer-
tain state [economic regulations] even when Congress has failed to leg-
islate on the subject.”  Oklahoma Tax Comm’n v. Jefferson Lines, Inc., 
514 U. S. 175, 179.  This Court has held that state laws offend this 
dormant aspect of the Commerce Clause when they seek to “build 
up . . . domestic commerce” through “burdens upon the industry and 
business of other States.” Guy v. Baltimore, 100 U. S. 434, 443.  At the 
same time, though, the Court has reiterated that, absent purposeful 
discrimination, “a State may exclude from its territory, or prohibit the 
sale therein of any articles which, in its judgment, fairly exercised, are 
prejudicial to” the interests of its citizens.  Ibid. 

The antidiscrimination principle lies at the “very core” of the Court’s 
dormant Commerce Clause jurisprudence. Camps New-
found/Owatonna, Inc. v. Town of Harrison, 520 U. S. 564, 581.  This 
Court has said that the Commerce Clause prohibits the enforcement 
of state laws “driven by . . . ‘economic protectionism—that is, regula-
tory measures designed to benefit in-state economic interests by bur-
dening out-of-state competitors.’ ” Department of Revenue of Ky. v. Da-
vis, 553 U. S. 328, 337–338 (quoting New Energy Co. of Ind. v. 
Limbach, 486 U. S. 269, 273–274).  Petitioners here disavow any dis-
crimination-based claim, conceding that Proposition 12 imposes the 
same burdens on in-state pork producers that it imposes on out-of-
state pork producers. Pp 5–8.

(b) Given petitioners’ concession that Proposition 12 does not impli-
cate the antidiscrimination principle, petitioners first invoke what 
they call the “extraterritoriality doctrine.”  They contend that the 
Court’s dormant Commerce Clause cases suggest an additional and 
“almost per se” rule forbidding enforcement of state laws that have the 
“practical effect of controlling commerce outside the State,” even when 
those laws do not purposely discriminate against out-of-state interests. 
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Petitioners further insist that Proposition 12 offends this “almost per 
se” rule because the law will impose substantial new costs on out-of-
state pork producers who wish to sell their products in California.  Pe-
titioners contend the rule they propose follows ineluctably from three 
cases: Healy v. Beer Institute, 491 U. S. 324; Brown-Forman Distillers 
Corp. v. New York State Liquor Authority, 476 U. S. 573; and Baldwin 
v. G. A. F. Seelig, Inc., 294 U. S. 511.  But a close look at those cases 
reveals that each typifies the familiar concern with preventing pur-
poseful discrimination against out-of-state economic interests.  In 
Baldwin, a New York law that barred out-of-state dairy farmers from 
selling their milk in the State for less than the minimum price New 
York law guaranteed in-state producers “plainly discriminate[d]” 
against out-of-staters by “erecting an economic barrier protecting a 
major local industry against competition from without the State.” 
Dean Milk Co. v. Madison, 340 U. S. 349, 354 (discussing Baldwin). In 
Brown-Forman, a New York law that required liquor distillers to af-
firm that their in-state prices were no higher than their out-of-state 
prices impermissibly sought to force out-of-state distillers to “surren-
der” whatever cost advantages they enjoyed against their in-state ri-
vals, which amounted to economic protectionism.  476 U. S., at 580. 

The Court reached a similar conclusion in Healy, which involved a 
Connecticut law that required out-of-state beer merchants to affirm 
that their in-state prices were no higher than those they charged in 
neighboring States.  491 U. S., at 328–330.  As the Court later ex-
plained, “[t]he essential vice in laws” like Connecticut’s is that they
“hoard” commerce “for the benefit of ” in-state merchants and discour-
age consumers from crossing state lines to make their purchases from
nearby out-of-state vendors. C & A Carbone, Inc. v. Clarkstown, 511 
U. S. 383, 391–392.   

Petitioners insist that Baldwin, Brown-Forman, and Healy taken 
together suggest an “almost per se” rule against state laws with “ex-
traterritorial effects.” While petitioners point to language in these
cases pertaining to the “practical effect” of the challenged laws on out-
of-state commerce and prices, “the language of an opinion is not always 
to be parsed as though we were dealing with language of a statute.” 
Reiter v. Sonotone Corp., 442 U. S. 330, 341.  The language highlighted 
by petitioners in Baldwin, Brown-Forman, and Healy appeared in a
particular context and did particular work.  A close look at those cases 
reveals nothing like the “almost per se” rule against laws that have the 
“practical effect” of “controlling” extraterritorial commerce that peti-
tioners posit, and indeed petitioners’ reading would cast a shadow over 
laws long understood to represent valid exercises of the States’ consti-
tutionally reserved powers.  Baldwin, Brown-Forman, and Healy did 
not mean to do so much.  In rejecting petitioners’ “almost per se” theory 
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the Court does not mean to trivialize the role territory and sovereign
boundaries play in the federal system; the Constitution takes great
care to provide rules for fixing and changing state borders.  Art. IV, §3, 
cl. 1. Courts must sometimes referee disputes about where one State’s 
authority ends and another’s begins—both inside and outside the com-
mercial context.  Indeed, the antidiscrimination principle found in the 
Court’s dormant Commerce Clause cases may well represent one more
effort to mediate competing claims of sovereign authority under our 
horizontal separation of powers.  But none of this means, as petitioners 
suppose, that any question about the ability of a State to project its 
power extraterritorially must yield to an “almost per se” rule under the 
dormant Commerce Clause.  This Court has never before claimed so 
much “ground for judicial supremacy under the banner of the dormant
Commerce Clause.” United Haulers Assn., Inc. v. Oneida-Herkimer 
Solid Waste Management Authority, 550 U. S. 330, 346–347.  Pp 8–14. 

(c) Petitioners next point to Pike v. Bruce Church, Inc., 397 U. S. 137, 
which they assert requires a court to at least assess “ ‘the burden im-
posed on interstate commerce’ ” by a state law and prevent its enforce-
ment if the law’s burdens are “ ‘clearly excessive in relation to the pu-
tative local benefits.’ ”  Brief for Petitioners 44.  Petitioners provide a
litany of reasons why they believe the benefits Proposition 12 secures 
for Californians do not outweigh the costs it imposes on out-of-state 
economic interests. 
 Petitioners overstate the extent to which Pike and its progeny depart
from the antidiscrimination rule that lies at the core of the Court’s 
dormant Commerce Clause jurisprudence.  As this Court has previously 
explained, “no clear line” separates the Pike line of cases from core anti-
discrimination precedents. General Motors Corp. v. Tracy, 519 U. S. 
278, 298, n. 12.  If some cases focus on whether a state law discrimi-
nates on its face, the Pike line serves as an important reminder that a 
law’s practical effects may also disclose the presence of a discrimina-
tory purpose. Pike itself concerned an Arizona order requiring canta-
loupes grown in state to be processed and packed in state.  397 U. S., 
at 138–140.  The Court held that Arizona’s order violated the dormant 
Commerce Clause, stressing that even if that order could be fairly 
characterized as facially neutral, it “requir[ed] business operations to 
be performed in [state] that could more efficiently be performed else-
where.” Id., at 145. The “practical effect[s]” of the order in operation 
thus revealed a discriminatory purpose—an effort to insulate in-state 
processing and packaging businesses from out-of-state competition. 
Id., at 140. While this Court has left the “courtroom door open” to 
challenges premised on “even nondiscriminatory burdens,” Davis, 553 
U. S., at 353, and while “a small number of our cases have invalidated 
state laws . . . that appear to have been genuinely nondiscriminatory,” 
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Tracy, 519 U. S., at 298, n. 12, petitioners’ claim about Proposition 12 
falls well outside Pike’s heartland.  Pp 15–18. 

(d) The Framers equipped Congress with considerable power to reg-
ulate interstate commerce and preempt contrary state laws.  See U. S. 
Const., Art. I, §8, cl. 3; Art. IV, §2.  While this Court has inferred an 
additional judicially enforceable rule against certain state laws 
adopted even against the backdrop of congressional silence, the Court’s
cases also suggest extreme caution is warranted in its exercise.  Disa-
vowing reliance on this Court’s core dormant Commerce Clause teach-
ings focused on discriminatory state legislation, petitioners invite the 
Court to endorse new theories of implied judicial power.  They would
have the Court recognize an “almost per se” rule against the enforce-
ment of state laws that have “extraterritorial effects”—even though it 
has long recognized that virtually all state laws create ripple effects 
beyond their borders.  Alternatively, they would have the Court pre-
vent a State from regulating the sale of an ordinary consumer good 
within its own borders on nondiscriminatory terms—even though the 
Pike line of cases they invoke has never before yielded such a result. 
Like the courts that faced this case below, this Court declines both in-
cautious invitations.  Pp 27–29.

JUSTICE GORSUCH, joined by JUSTICE THOMAS and JUSTICE BARRETT, 
concluded in Part IV–B that, accepting petitioners’ allegations, the 
Pike balancing task that they propose in this case is one no court is 
equipped to undertake. Some out-of-state producers who choose to 
comply with Proposition 12 may incur new costs, while the law serves 
moral and health interests of some magnitude for in-state residents.
In a functioning democracy, those sorts of policy choices—balancing
competing, incommensurable goods—belong to the people and their 
elected representatives. Pp 18–21.

JUSTICE GORSUCH, joined by JUSTICE THOMAS, JUSTICE SOTOMAYOR, 
and JUSTICE KAGAN, concluded in Part IV–C that the allegations in the 
complaint were insufficient as a matter of law to demonstrate a sub-
stantial burden on interstate commerce, a showing Pike requires be-
fore a court may assess the law’s competing benefits or weigh the two 
sides against each other, and that the facts pleaded merely allege 
harm to some producers’ favored “methods of operation” which the 
Court found insufficient to state a claim in Exxon Corp. v. Governor of 
Maryland, 437 U. S. 117, 127.  Pp 21–25.

JUSTICE GORSUCH, joined by JUSTICE THOMAS and JUSTICE BARRETT, 
concluded in Part IV–D that petitioners have not asked the Court to 
treat putative harms to out-of-state animal welfare or other noneco-
nomic interests as freestanding harms cognizable under the dormant
Commerce Clause, and in any event that the Court’s decisions author-
izing claims alleging “burdens on commerce,”  Davis, 553 U. S., at 353, 
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do not provide judges “a roving license” to reassess the wisdom of state
legislation in light of any conceivable out-of-state interest, economic or 
otherwise. United Haulers, 550 U. S., at 343.  Pp 25–27.

JUSTICE SOTOMAYOR, joined by JUSTICE KAGAN, concluded that the 
judgment should be affirmed, not because courts are incapable of bal-
ancing economic burdens against noneconomic benefits as Pike re-
quires or because of any other fundamental reworking of that doctrine,
but because petitioners fail to plausibly allege a substantial burden on 
interstate commerce as required by Pike. Pp 1–3.

JUSTICE BARRETT concluded that the judgment should be affirmed 
because Pike balancing requires both the benefits and burdens of a 
State law to be judicially cognizable and comparable, see Department 
of Revenue of Ky. v. Davis, 553 U. S. 328, 354–355, but the benefits and 
burdens of Proposition 12 are incommensurable; that said, the com-
plaint plausibly alleges a substantial burden on interstate commerce 
because Proposition 12’s costs are pervasive, burdensome, and will be
felt primarily (but not exclusively) outside California.  Pp 1–2.

 GORSUCH, J., announced the judgment of the Court, and delivered the 
opinion of the Court with respect to Parts I, II, III, IV–A, and V, in which 
THOMAS, SOTOMAYOR, KAGAN, and BARRETT, JJ., joined, an opinion with
respect to Parts IV–B and IV–D, in which THOMAS and BARRETT, JJ., 
joined, and an opinion with respect to Part IV–C, in which THOMAS, SO-

TOMAYOR, and KAGAN, JJ., joined. SOTOMAYOR, J., filed an opinion con-
curring in part, in which KAGAN, J., joined. BARRETT, J., filed an opinion 
concurring in part.  ROBERTS, C. J., filed an opinion concurring in part 
and dissenting in part, in which ALITO, KAVANAUGH, and JACKSON, JJ., 
joined. KAVANAUGH, J., filed an opinion concurring in part and dissent-
ing in part. 
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SUPREME COURT OF THE UNITED STATES 

No. 21–468 

NATIONAL PORK PRODUCERS COUNCIL, ET AL., 
PETITIONERS v. KAREN ROSS, IN HER OFFICIAL 

CAPACITY AS SECRETARY OF THE CALI-
FORNIA DEPARTMENT OF FOOD & 

AGRICULTURE, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE NINTH CIRCUIT 

[May 11, 2023]

 JUSTICE GORSUCH announced the judgment of the Court 
and delivered the opinion of the Court, except as to Parts
IV–B, IV–C, and IV–D. 

What goods belong in our stores? Usually, consumer de-
mand and local laws supply some of the answer.  Recently,
California adopted just such a law banning the in-state sale 
of certain pork products derived from breeding pigs con-
fined in stalls so small they cannot lie down, stand up, or 
turn around.  In response, two groups of out-of-state pork
producers filed this lawsuit, arguing that the law unconsti-
tutionally interferes with their preferred way of doing busi-
ness in violation of this Court’s dormant Commerce Clause 
precedents. Both the district court and court of appeals dis-
missed the producers’ complaint for failing to state a claim. 

We affirm. Companies that choose to sell products in var-
ious States must normally comply with the laws of those 
various States. Assuredly, under this Court’s dormant
Commerce Clause decisions, no State may use its laws to 
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discriminate purposefully against out-of-state economic in-
terests. But the pork producers do not suggest that Califor-
nia’s law offends this principle. Instead, they invite us to
fashion two new and more aggressive constitutional re-
strictions on the ability of States to regulate goods sold
within their borders.  We decline that invitation.  While the 
Constitution addresses many weighty issues, the type of
pork chops California merchants may sell is not on that list. 

I 
Modern American grocery stores offer a dizzying array of

choice. Often, consumers may choose among eggs that are
large, medium, or small; eggs that are white, brown, or 
some other color; eggs from cage-free chickens or ones 
raised consistent with organic farming standards.  When it 
comes to meat and fish, the options are no less plentiful.
Products may be marketed as free range, wild caught, or
graded by quality (prime, choice, select, and beyond).  The 
pork products at issue here, too, sometimes 
come with “antibiotic-free” and “crate-free” labels. USDA, 
Report to Congress: Livestock Mandatory Reporting 
18 (2018), https://www.ams.usda.gov/sites/default/files/
media/LMR2018ReporttoCongress.pdf. Much of this prod-
uct differentiation reflects consumer demand, informed by
individual taste, health, or moral considerations. 

Informed by similar concerns, States (and their predeces-
sors) have long enacted laws aimed at protecting animal 
welfare. As far back as 1641, the Massachusetts Bay Col-
ony prohibited “Tirranny or Crueltie towards any bruite 
Creature.”  Body of Liberties §92, in A Bibliographical
Sketch of the Laws of the Massachusetts Colony 52–53
(1890). Today, Massachusetts prohibits the sale of pork 
products from breeding pigs (or their offspring) if the breed-
ing pig has been confined “in a manner that prevents [it] 
from lying down, standing up, fully extending [its] limbs or 
turning around freely.” Mass. Gen. Laws Ann., ch. 129, 
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App. §§1–3, 1–5 (Cum. Supp. 2023).  Nor is that State alone. 
Florida’s Constitution prohibits “any person [from] con-
fin[ing] a pig during pregnancy . . . in such a way that she
is prevented from turning around freely.” Art. X, §21(a).
Arizona, Maine, Michigan, Oregon, and Rhode Island, too, 
have laws regulating animal confinement practices within
their borders. See Ariz. Rev. Stat. Ann. §13–2910.07(A)
(2018); Me. Rev. Stat. Ann., Tit. 7, §§4020(1)–(2) (2018);
Mich. Comp. Laws §287.746(2) (West Cum. Supp. 2022); 
Ore. Rev. Stat. §§600.150(1)–(2) (2021); R. I. Gen. Laws §4–
1.1–3 (Supp. 2022).

This case involves a challenge to a California law known 
as Proposition 12. In November 2018 and with the support 
of about 63% of participating voters, California adopted a 
ballot initiative that revised the State’s existing standards
for the in-state sale of eggs and announced new standards
for the in-state sale of pork and veal products.  App. to Pet.
for Cert. 37a–46a.  As relevant here, Proposition 12 forbids
the in-state sale of whole pork meat that comes from breed-
ing pigs (or their immediate offspring) that are “confined in
a cruel manner.” Cal. Health & Safety Code Ann.
§25990(b)(2) (West Cum. Supp. 2023). Subject to certain
exceptions, the law deems confinement “cruel” if it prevents
a pig from “lying down, standing up, fully extending [its] 
limbs, or turning around freely.”  §25991(e)(1).  Since Prop-
osition 12’s adoption, the State has begun developing “pro-
posed regulations” that would permit compliance “certi-
fication[s]” to be issued “by non-governmental third 
parties, many used for myriad programs (e.g., ‘organic’) al-
ready.” Brief for Intervenor Respondents 30, n. 8.

A spirited debate preceded the vote on Proposition 12. 
Proponents observed that, in some farming operations, 
pregnant pigs remain “[e]ncased” for 16 weeks in “fit-to-
size” metal crates.  M. Scully, A Brief for the Pigs: The Case 
of National Pork Producers Council v. Ross, National Re-
view, July 11, 2022, https://www.nationalreview.com/2022/ 
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07/a-brief-for-the-pigs-the-case-of-national-pork-producers-
council-v-ross/. These animals may receive their only op-
portunity for exercise when they are moved to a separate
barn to give birth and later returned for another 16 weeks
of pregnancy confinement—with the cycle repeating until
the pigs are slaughtered. Ibid. Proponents hoped that
Proposition 12 would go a long way toward eliminating pork 
sourced in this manner “from the California marketplace.” 
A. Padilla, Cal. Secretary of State, California General Elec-
tion—Official Voter Information Guide 70 (Nov. 6, 2018) 
(Voter Guide), https://vig.cdn.sos.ca.gov/2018/general/pdf/ 
complete-vig.pdf.  Proponents also suggested that the law 
would have health benefits for consumers because “packing
animals in tiny, filthy cages increases the risk of food poi-
soning.” Ibid.; see App. to Pet. for Cert. 201a–202a.

Opponents pressed their case in strong terms too.  They
argued that existing farming practices did a better job of 
protecting animal welfare (for example, by preventing pig-
on-pig aggression) and ensuring consumer health (by avoid-
ing contamination) than Proposition 12 would.  Id., at 
185a–187a; see also Voter Guide 70–71.  They also warned
voters that Proposition 12 would require some farmers and 
processors to incur new costs.  Id., at 69. Ones that might 
be “passed through” to California consumers.  Ibid. 

Shortly after Proposition 12’s adoption, two organiza-
tions—the National Pork Producers Council and the Amer-
ican Farm Bureau Federation (collectively, petitioners)—
filed this lawsuit on behalf of their members who raise and 
process pigs. App. to Pet. for Cert. 154a–155a.  Petitioners 
alleged that Proposition 12 violates the U. S. Constitution
by impermissibly burdening interstate commerce.  Id., at 
230a–232a. 

In support of that legal claim, petitioners pleaded a num-
ber of facts. They acknowledged that, in response to con-
sumer demand and the laws of other States, 28% of their 
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industry has already converted to some form of group hous-
ing for pregnant pigs. Id., at 186a.  But, petitioners cau-
tioned, even some farmers who already raise group-housed 
pigs will have to modify their practices if they wish to com-
ply with Proposition 12.  Id., at 208a–209a.  Much of pork 
production today is vertically integrated, too, with farmers 
selling pigs to large processing firms that turn them into
different “cuts of meat” and distribute the “different 
parts . . . all over to completely different end users.” Id., at 
334a–335a. Revising this system to segregate and trace
Proposition 12-compliant pork, petitioners alleged, will re-
quire certain processing firms to make substantial new cap-
ital investments. Id., at 205a–206a.  Ultimately, petition-
ers estimated that “compliance with Proposition 12 will
increase production costs” by “9.2% . . . at the farm level.” 
Id., at 214a.  These compliance costs will fall on California
and out-of-state producers alike.  Ibid. But because Cali-
fornia imports almost all the pork it consumes, petitioners
emphasized, “the majority” of Proposition 12’s compliance
costs will be initially borne by out-of-state firms.  Ibid. 

After considerable motions practice, the district court
held that petitioners’ complaint failed to state a claim as a 
matter of law and dismissed the case.  456 F. Supp. 3d 1201 
(SD Cal. 2020). With Judge Ikuta writing for a unanimous
panel, the Ninth Circuit affirmed.  6 F. 4th 1021 (2021). 
Following that ruling, petitioners sought certiorari and we 
agreed to consider the complaint’s legal sufficiency for our-
selves. 596 U. S. ___ (2022). 

II 
The Constitution vests Congress with the power to “reg-

ulate Commerce . . . among the several States.” Art. I, §8, 
cl. 3. Everyone agrees that Congress may seek to exercise
this power to regulate the interstate trade of pork, much as
it has done with various other products.  Everyone agrees, 
too, that congressional enactments may preempt conflicting 
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state laws. See Art. VI, cl. 2.  But everyone also agrees that 
we have nothing like that here.  Despite the persistent ef-
forts of certain pork producers, Congress has yet to adopt
any statute that might displace Proposition 12 or laws reg-
ulating pork production in other States.  See, e.g., H. R. 272, 
116th Cong., 1st Sess., §2 (2019); H. R. 4879, 115th Cong., 
2d Sess., §2(a) (2018); H. R. 3599, 115th Cong., 1st Sess., 
§2(a) (2017); H. R. 687, 114th Cong., 1st Sess., §2(a) (2015).

That has led petitioners to resort to litigation, pinning
their hopes on what has come to be called the dormant Com-
merce Clause. Reading between the Constitution’s lines, 
petitioners observe, this Court has held that the Commerce
Clause not only vests Congress with the power to regulate
interstate trade; the Clause also “contain[s] a further, neg-
ative command,” one effectively forbidding the enforcement
of “certain state [economic regulations] even when Con-
gress has failed to legislate on the subject.”  Oklahoma Tax 
Comm’n v. Jefferson Lines, Inc., 514 U. S. 175, 179 (1995).

This view of the Commerce Clause developed gradually. 
In Gibbons v. Ogden, Chief Justice Marshall recognized
that the States’ constitutionally reserved powers enable 
them to regulate commerce in their own jurisdictions in 
ways sure to have “a remote and considerable influence on
commerce” in other States. 9 Wheat. 1, 203 (1824).  By way
of example, he cited “[i]nspection laws, quarantine laws,
[and] health laws of every description.” Ibid.  At the same 
time, however, Chief Justice Marshall saw “great force in 
th[e] argument” that the Commerce Clause might impliedly 
bar certain types of state economic regulation.  Id., at 209. 
Decades later, in Cooley v. Board of Wardens of Port of Phil-
adelphia ex rel. Soc. for Relief of Distressed Pilots, this 
Court again recognized that the power vested in Congress
to regulate interstate commerce leaves the States substan-
tial leeway to adopt their own commercial codes.  12 How. 
299, 317–321 (1852).  But once more, the Court hinted that 
the Constitution may come with some restrictions on what 
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“may be regulated by the States” even “in the absence of all 
congressional legislation.” Id., at 320. 

Eventually, the Court cashed out these warnings, holding
that state laws offend the Commerce Clause when they
seek to “build up . . . domestic commerce” through “burdens 
upon the industry and business of other States,” regardless
of whether Congress has spoken.  Guy v. Baltimore, 100 
U. S. 434, 443 (1880).  At the same time, though, the Court 
reiterated that, absent discrimination, “a State may ex-
clude from its territory, or prohibit the sale therein of any 
articles which, in its judgment, fairly exercised, are preju-
dicial to” the interests of its citizens.  Ibid. 

Today, this antidiscrimination principle lies at the “very 
core” of our dormant Commerce Clause jurisprudence. 
Camps Newfound/Owatonna, Inc. v. Town of Harrison, 520 
U. S. 564, 581 (1997).  In its “modern” cases, this Court has 
said that the Commerce Clause prohibits the enforcement
of state laws “driven by . . . ‘economic protectionism—that 
is, regulatory measures designed to benefit in-state eco-
nomic interests by burdening out-of-state competitors.’ ”  
Department of Revenue of Ky. v. Davis, 553 U. S. 328, 337– 
338 (2008) (quoting New Energy Co. of Ind. v. Limbach, 486 
U. S. 269, 273–274 (1988)); see also Tennessee Wine and 
Spirits Retailers Assn. v. Thomas, 588 U. S. ___, ___ (2019) 
(slip op., at 9) (observing that this Court’s cases operate
principally to “safeguard against state protectionism”); 
Northwest Airlines, Inc. v. County of Kent, 510 U. S. 355, 
373, n. 18 (1994) (describing “a violation of the dormant 
Commerce Clause” as “discrimination against interstate
commerce”). 

Admittedly, some “Members of the Court have authored 
vigorous and thoughtful critiques of this interpretation” of
the Commerce Clause. Tennessee Wine, 588 U. S., at ___ 
(slip op., at 7) (citing cases).  They have not necessarily 
quarreled with the antidiscrimination principle. But they
have suggested that it may be more appropriately housed 



  

 

 
 

 
 

 

 
 

 
 

 
 

 
 

 

8 NATIONAL PORK PRODUCERS COUNCIL v. ROSS 

Opinion of the Court 

elsewhere in the Constitution.  Perhaps in the Import–Ex-
port Clause, which prohibits States from “lay[ing] any Im-
posts or Duties on Imports or Exports” without permission 
from Congress. Art. I, §10, cl. 2; see Camps New-
found/Owatonna, 520 U. S., at 621–637 (THOMAS, J., dis-
senting). Perhaps in the Privileges and Immunities Clause, 
which entitles “[t]he Citizens of each State” to “all Privi-
leges and Immunities of Citizens in the several States.” 
Art. IV, §2; see Tyler Pipe Industries, Inc. v. Washington 
State Dept. of Revenue, 483 U. S. 232, 265 (1987) (Scalia, J.,
concurring in part and dissenting in part).  Or perhaps the
principle inheres in the very structure of the Constitution, 
which “was framed upon the theory that the peoples of the 
several [S]tates must sink or swim together.” American 
Trucking Assns., Inc. v. Michigan Pub. Serv. Comm’n, 545 
U. S. 429, 433 (2005) (internal quotation marks omitted).

Whatever one thinks about these critiques, we have no 
need to engage with any of them to resolve this case.  Even 
under our received dormant Commerce Clause case law, pe-
titioners begin in a tough spot.  They do not allege that Cal-
ifornia’s law seeks to advantage in-state firms or disad-
vantage out-of-state rivals. In fact, petitioners disavow any 
discrimination-based claim, conceding that Proposition 12
imposes the same burdens on in-state pork producers that
it imposes on out-of-state ones.  As petitioners put it, “the 
dormant Commerce Clause . . . bar on protectionist state
statutes that discriminate against interstate commerce . . . 
is not in issue here.” Brief for Petitioners 2, n. 2. 

III 
Having conceded that California’s law does not implicate 

the antidiscrimination principle at the core of this Court’s
dormant Commerce Clause cases, petitioners are left to
pursue two more ambitious theories.  In the first, petition-
ers invoke what they call “extraterritoriality doctrine.”  Id., 
at 19. They contend that our dormant Commerce Clause 
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cases suggest an additional and “almost per se” rule forbid-
ding enforcement of state laws that have the “practical ef-
fect of controlling commerce outside the State,” even when 
those laws do not purposely discriminate against out-of-
state economic interests.  Ibid.  Petitioners further insist 
that Proposition 12 offends this “almost per se” rule because 
the law will impose substantial new costs on out-of-state 
pork producers who wish to sell their products in California. 

A 
This argument falters out of the gate.  Put aside what 

problems may attend the minor (factual) premise of this ar-
gument. Focus just on the major (legal) premise.  Petition-
ers say the “almost per se” rule they propose follows ineluc-
tably from three cases—Healy v. Beer Institute, 491 U. S. 
324 (1989); Brown-Forman Distillers Corp. v. New York 
State Liquor Authority, 476 U. S. 573 (1986); and Baldwin 
v. G. A. F. Seelig, Inc., 294 U. S. 511 (1935).  A close look at 
those cases, however, reveals nothing like the rule petition-
ers posit.  Instead, each typifies the familiar concern with 
preventing purposeful discrimination against out-of-state
economic interests. 
 Start with Baldwin. There, this Court refused to enforce 
New York laws that barred out-of-state dairy farmers from 
selling their milk in the State “unless the price paid to” 
them matched the minimum price New York law guaran-
teed in-state producers. Id., at 519. In that way, the chal-
lenged laws deliberately robbed out-of-state dairy farmers 
of the opportunity to charge lower prices in New York 
thanks to whatever “natural competitive advantage” they 
might have enjoyed over in-state dairy farmers—for exam-
ple, lower cost structures, more productive farming prac-
tices, or “lusher pasturage.” D. Regan, The Supreme Court 
and State Protectionism: Making Sense of the Dormant 
Commerce Clause, 84 Mich. L. Rev. 1091, 1248 (1986).  The 
problem with New York’s laws was thus a simple one: 



 
  

  

 

   

 
 

 

  

 

 
 

 
 

 

 

 
  

10 NATIONAL PORK PRODUCERS COUNCIL v. ROSS 

Opinion of the Court 

They “plainly discriminate[d]” against out-of-staters by 
“erecting an economic barrier protecting a major local in-
dustry against competition from without the State.”  Dean 
Milk Co. v. Madison, 340 U. S. 349, 354 (1951) (discussing 
Baldwin). Really, the laws operated like “a tariff or cus-
toms duty.” West Lynn Creamery, Inc. v. Healy, 512 U. S. 
186, 194 (1994); see Baldwin, 294 U. S., at 523 (condemning 
the challenged laws for seeking to “protec[t]” New York 
dairy farmers “against competition from without”). 

Brown-Forman and Healy differed from Baldwin only in
that they involved price-affirmation, rather than price-
fixing, statutes. In Brown-Forman, New York required liq-
uor distillers to affirm (on a monthly basis) that their in-
state prices were no higher than their out-of-state prices.
476 U. S., at 576.  Once more, the goal was plain:  New York 
sought to force out-of-state distillers to “surrender” what-
ever cost advantages they enjoyed against their in-state ri-
vals. Id., at 580. Once more, the law amounted to “simple 
economic protectionism.” Ibid. (internal quotation marks
omitted).

In Healy, a Connecticut law required out-of-state beer
merchants to affirm that their in-state prices were no
higher than those they charged in neighboring States.  491 
U. S., at 328–330. Here, too, protectionism took center 
stage. As the Court later noted, “[t]he essential vice in
laws” like Connecticut’s is that they “hoard” commerce “for
the benefit of ” in-state merchants and discourage consum-
ers from crossing state lines to make their purchases from
nearby out-of-state vendors. C & A Carbone, Inc. v. Clarks-
town, 511 U. S. 383, 391–392 (1994).  Nor did the law in 
Healy even try to cloak its discriminatory purpose:  “By its
plain terms, the Connecticut affirmation statute applie[d] 
solely to interstate” firms, and in that way “clearly discrim-
inate[d] against interstate commerce.” 491 U. S., at 340– 
341. The Court also worried that, if the Connecticut law 
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stood, “each of the border States” could “enac[t] statutes es-
sentially identical to Connecticut’s” in retaliation—a result 
often associated with avowedly protectionist economic poli-
cies. Id., at 339–340. 

B 
Petitioners insist that our reading of these cases misses 

the forest for the trees.  On their account, Baldwin, Brown-
Forman, and Healy didn’t just find an impermissible dis-
criminatory purpose in the challenged laws; they also sug-
gested an “almost per se” rule against state laws with “ex-
traterritorial effects.”  Brief for Petitioners 19, 23.  In Healy, 
petitioners stress, the Court included language criticizing
New York’s laws for having the “ ‘practical effect’ ” of “con-
trol[ling] commerce ‘occurring wholly outside the bounda-
ries of [the] State.’ ”  Brief for Petitioners 21, 25 (quoting 
491 U. S., at 336).  In Brown-Forman, petitioners observe, 
the Court suggested that whether a state law “ ‘is addressed 
only to [in-state] sales is irrelevant if the “practical effect”
of the law is to control’ ” out-of-state prices. Brief for Peti-
tioners 21 (quoting 476 U. S., at 583).  Petitioners point to
similar language in Baldwin as well. Brief for Petition-
ers 37 (quoting 294 U. S., at 523–524).

In our view, however, petitioners read too much into too 
little. “[T]he language of an opinion is not always to be
parsed as though we were dealing with language of a stat-
ute.” Reiter v. Sonotone Corp., 442 U. S. 330, 341 (1979).
Instead, we emphasize, our opinions dispose of discrete
cases and controversies and they must be read with a care-
ful eye to context. See Cohens v. Virginia, 6 Wheat. 264, 
399–400 (1821) (Marshall, C. J.).  And when it comes to 
Baldwin, Brown-Forman, and Healy, the language petition-
ers highlight appeared in a particular context and did par-
ticular work.  Throughout, the Court explained that the
challenged statutes had a specific impermissible “extrater-
ritorial effect”—they deliberately “prevent[ed out-of-state 
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firms] from undertaking competitive pricing” or “deprive[d] 
businesses and consumers in other States of ‘whatever com-
petitive advantages they may possess.’ ”  Healy, 491 U. S., 
at 338–339 (quoting Brown-Forman, 476 U. S., at 580).

In recognizing this much, we say nothing new. This 
Court has already described “[t]he rule that was applied in 
Baldwin and Healy” as addressing “price control or price 
affirmation statutes” that tied “the price of . . . in-state 
products to out-of-state prices.”  Pharmaceutical Research 
and Mfrs. of America v. Walsh, 538 U. S. 644, 669 (2003) 
(internal quotation marks omitted).  Many lower courts
have read these decisions in exactly the same way.  See, e.g., 
6 F. 4th, at 1028–1029; Association for Accessible Medicines 
v. Frosh, 887 F. 3d 664, 669 (CA4 2018); Energy and Envi-
ronment Legal Inst. v. Epel, 793 F. 3d 1169, 1174 (CA10 
2015); American Beverage Assn. v. Snyder, 735 F. 3d 362, 
373 (CA6 2013).

Consider, too, the strange places petitioners’ alternative
interpretation could lead.  In our interconnected national 
marketplace, many (maybe most) state laws have the “prac-
tical effect of controlling” extraterritorial behavior.  State 
income tax laws lead some individuals and companies to re-
locate to other jurisdictions.  See, e.g., Banner v. United 
States, 428 F. 3d 303, 310 (CADC 2005) (per curiam). En-
vironmental laws often prove decisive when businesses 
choose where to manufacture their goods. See American 
Beverage Assn., 735 F. 3d, at 379 (Sutton, J., concurring).
Add to the extraterritorial-effects list all manner of “libel 
laws, securities requirements, charitable registration re-
quirements, franchise laws, tort laws,” and plenty else be-
sides. J. Goldsmith & A. Sykes, The Internet and the 
Dormant Commerce Clause, 110 Yale L. J. 785, 804 (2001). 
Nor, as we have seen, is this a recent development.  Since 
the founding, States have enacted an “immense mass” of 
“[i]nspection laws, quarantine laws, [and] health laws of 
every description” that have a “considerable” influence on 



   
 

 
 

  
  

  

 

 
 

  
 

 
 
 

  

 

13 Cite as: 598 U. S. ____ (2023) 

Opinion of the Court 

commerce outside their borders. Gibbons, 9 Wheat., at 203; 
see also Cooley, 12 How., at 317–321.  Petitioners’ “almost 
per se” rule against laws that have the “practical effect” of 
“controlling” extraterritorial commerce would cast a 
shadow over laws long understood to represent valid exer-
cises of the States’ constitutionally reserved powers. It 
would provide neither courts nor litigants with meaningful
guidance in how to resolve disputes over them.  Instead, it 
would invite endless litigation and inconsistent results. 
Can anyone really suppose Baldwin, Brown-Forman, and 
Healy meant to do so much? 

In rejecting petitioners’ “almost per se” theory we do not
mean to trivialize the role territory and sovereign bounda-
ries play in our federal system.  Certainly, the Constitution 
takes great care to provide rules for fixing and changing 
state borders. Art. IV, §3, cl. 1.  Doubtless, too, courts must 
sometimes referee disputes about where one State’s author-
ity ends and another’s begins—both inside and outside the 
commercial context.  In carrying out that task, this Court
has recognized the usual “legislative power of a State to act
upon persons and property within the limits of its own ter-
ritory,” Hoyt v. Sprague, 103 U. S. 613, 630 (1881), a feature 
of our constitutional order that allows “different communi-
ties” to live “with different local standards,” Sable Commu-
nications of Cal., Inc. v. FCC, 492 U. S. 115, 126 (1989).
But, by way of example, no one should think that one State
may adopt a law exempting securities held by the residents 
of a second State from taxation in that second State.  Bona-
parte v. Tax Court, 104 U. S. 592, 592–594 (1882).  Nor, we 
have held, should anyone think one State may prosecute
the citizen of another State for acts committed “outside [the
first State’s] jurisdiction” that are not “intended to produce 
[or that do not] produc[e] detrimental effects within it.” 
Strassheim v. Daily, 221 U. S. 280, 285 (1911). 

To resolve disputes about the reach of one State’s power, 
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this Court has long consulted original and historical under-
standings of the Constitution’s structure and the principles
of “sovereignty and comity” it embraces.  BMW of North 
America, Inc. v. Gore, 517 U. S. 559, 572 (1996).  This Court 
has invoked as well a number of the Constitution’s express
provisions—including “the Due Process Clause and the Full 
Faith and Credit Clause.”  Phillips Petroleum Co. v. Shutts, 
472 U. S. 797, 818 (1985).  The antidiscrimination principle 
found in our dormant Commerce Clause cases may well rep-
resent one more effort to mediate competing claims of sov-
ereign authority under our horizontal separation of powers. 
But none of this means, as petitioners suppose, that any
question about the ability of a State to project its power ex-
traterritorially must yield to an “almost per se” rule under 
the dormant Commerce Clause. This Court has never be-
fore claimed so much “ground for judicial supremacy under 
the banner of the dormant Commerce Clause.”  United 
Haulers Assn., Inc. v. Oneida-Herkimer Solid Waste Man-
agement Authority, 550 U. S. 330, 347 (2007).  We see no 
reason to change course now.1 

—————— 
1 Beyond Baldwin, Brown-Forman, and Healy, petitioners point to Ed-

gar v. MITE Corp., 457 U. S. 624 (1982), as authority for the “almost per 
se” rule they propose.  Invoking the dormant Commerce Clause, a plural-
ity in that case declined to enforce an Illinois securities law that “directly
regulate[d] transactions which [took] place . . . wholly outside the State”
and involved individuals “having no connection with Illinois.” Id., at 
641–643 (emphasis added).  Some have questioned whether the state law 
at issue in Edgar posed a dormant Commerce Clause question as much 
as one testing the territorial limits of state authority under the Consti-
tution’s horizontal separation of powers.  See, e.g., D. Regan, Siamese 
Essays: (I) CTS Corp. v. Dynamics Corp. of America and Dormant Com-
merce Clause Doctrine; (II) Extraterritorial State Legislation, 85 Mich. 
L. Rev. 1865, 1875–1880, 1897–1902 (1987); cf. Shelby County v. Holder, 
570 U. S. 529, 535 (2013) (“[A]ll States enjoy equal sovereignty”).  But 
either way, the Edgar plurality opinion does not support the rule peti-
tioners propose. That decision spoke to a law that directly regulated out- 
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IV 
Failing in their first theory, petitioners retreat to a sec-

ond they associate with Pike v. Bruce Church, Inc., 397 
U. S. 137 (1970).  Under Pike, they say, a court must at least 
assess “ ‘the burden imposed on interstate commerce’ ” by a 
state law and prevent its enforcement if the law’s burdens
are “ ‘clearly excessive in relation to the putative local ben-
efits.’ ” Brief for Petitioners 44. Petitioners then rattle off 
a litany of reasons why they believe the benefits Proposition 
12 secures for Californians do not outweigh the costs it im-
poses on out-of-state economic interests.  We see problems
with this theory too. 

A 
In the first place, petitioners overstate the extent to

which Pike and its progeny depart from the antidiscrimina-
tion rule that lies at the core of our dormant Commerce 
Clause jurisprudence. As this Court has previously ex-
plained, “no clear line” separates the Pike line of cases from 
our core antidiscrimination precedents. General Motors 
Corp. v. Tracy, 519 U. S. 278, 298, n. 12 (1997). While many 
of our dormant Commerce Clause cases have asked whether 
a law exhibits “ ‘facial discrimination,’ ” “several cases that 
have purported to apply [Pike,] including Pike itself,” have 
“turned in whole or in part on the discriminatory character 
of the challenged state regulations.”  Ibid.  In other words, 
if some of our cases focus on whether a state law discrimi-
nates on its face, the Pike line serves as an important re-
minder that a law’s practical effects may also disclose the
presence of a discriminatory purpose. 

Pike itself illustrates the point. That case concerned an 

—————— 
of-state transactions by those with no connection to the State. Petition-
ers do not allege those conditions exist here.  To the contrary, they
acknowledge that Proposition 12 regulates only products that companies
choose to sell “within” California. Cal. Health & Safety Code Ann. 
§25990(b). 
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Arizona order requiring cantaloupes grown in state to be
processed and packed in state.  397 U. S., at 138–140.  The 
Court held that Arizona’s order violated the dormant Com-
merce Clause. Id., at 146.  Even if that order could be fairly
characterized as facially neutral, the Court stressed that it
“requir[ed] business operations to be performed in [state]
that could more efficiently be performed elsewhere.”  Id., at 
145. The “practical effect[s]” of the order in operation thus
revealed a discriminatory purpose—an effort to insulate in-
state processing and packaging businesses from out-of-
state competition. Id., at 140, 145. 

Other cases in the Pike line underscore the same mes-
sage. In Minnesota v. Clover Leaf Creamery Co., the Court 
found no impermissible burden on interstate commerce be-
cause, looking to the law’s effects, “there [was] no reason to
suspect that the gainers” would be in-state firms or that 
“the losers [would be] out-of-state firms.” 449 U. S. 456, 473 
(1981); see also id., at 474–477, and n. 2 (Powell, J., concur-
ring in part and dissenting in part) (asking whether the “ac-
tual purpose,” if not the “ ‘avowed purpose,’ ” of the law was
discrimination). Similarly, in Exxon Corp. v. Governor of 
Maryland, the Court keyed to the fact that the effect of the 
challenged law was only to shift business from one set of 
out-of-state suppliers to another. 437 U. S. 117, 127 (1978). 
And in United Haulers, a plurality upheld the challenged 
law because it could not “detect” any discrimination in favor 
of in-state businesses or against out-of-state competitors. 
550 U. S., at 346. In each of these cases and many more,
the presence or absence of discrimination in practice proved
decisive. 

Once again, we say nothing new here.  Some time ago, 
Tracy identified the congruity between our core dormant 
Commerce Clause precedents and the Pike line. 519 U. S., 
at 298, n. 12.  Many lower courts have done the same.  See, 
e.g., Rosenblatt v. Santa Monica, 940 F. 3d 439, 452 (CA9 
2019); Park Pet Shop, Inc. v. Chicago, 872 F. 3d 495, 501 



   
 

  

 

 

  

 

 

  

 

 
 

  
  

  
 

 
 

  

   
 
 

17 Cite as: 598 U. S. ____ (2023) 

Opinion of the Court 

(CA7 2017); Amanda Acquisition Corp. v. Universal Foods 
Corp., 877 F. 2d 496, 505 (CA7 1989).  So have many schol-
ars. See, e.g., R. Fallon, The Dynamic Constitution 311 (2d 
ed. 2013) (observing that Pike serves to “ ‘smoke out’ a hid-
den” protectionism); B. Friedman & D. Deacon, A Course
Unbroken: The Constitutional Legitimacy of the Dormant 
Commerce Clause, 97 Va. L. Rev. 1877, 1927 (2011); Regan, 
84 Mich. L. Rev., at 1286. 

Nor does any of this help petitioners in this case.  They
not only disavow any claim that Proposition 12 discrimi-
nates on its face.  They nowhere suggest that an examina-
tion of Proposition 12’s practical effects in operation would 
disclose purposeful discrimination against out-of-state 
businesses.  While this Court has left the “courtroom door 
open” to challenges premised on “even nondiscriminatory 
burdens,” Davis, 553 U. S., at 353, and while “a small num-
ber of our cases have invalidated state laws . . . that appear
to have been genuinely nondiscriminatory,” Tracy, 519 
U. S., at 298, n. 12,2 petitioners’ claim falls well outside 
—————— 

2 Most notably, Tracy referred to, and petitioners briefly allude to, a 
line of cases that originated before Pike in which this Court refused to 
enforce certain state regulations on instrumentalities of interstate trans-
portation—trucks, trains, and the like. See, e.g., Bibb v. Navajo Freight 
Lines, Inc., 359 U. S. 520, 523–530 (1959) (concerning a state law speci-
fying certain mud flaps for trucks and trailers); Southern Pacific Co. v. 
Arizona ex rel. Sullivan, 325 U. S. 761, 763–782 (1945) (addressing a 
state law regarding the length of trains). Petitioners claim these cases 
support something like the extraterritoriality or balancing rules they 
propose.  But at least some decisions in this line might be viewed as con-
demning state laws that “although neutral on their face . . . were enacted 
at the instance of, and primarily benefit,” in-state interests.  Raymond 
Motor Transp., Inc. v. Rice, 434 U. S. 429, 447 (1978); see also B. Fried-
man & D. Deacon, A Course Unbroken: The Constitutional Legitimacy
of the Dormant Commerce Clause, 97 Va. L. Rev. 1877, 1927 (2011).  In 
any event, this Court “has only rarely held that the Commerce Clause 
itself pre-empts an entire field from state regulation, and then only when 
a lack of national uniformity would impede the flow of interstate goods.” 
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Pike’s heartland. That is not an auspicious start. 

B 
Matters do not improve from there.  While Pike has tra-

ditionally served as another way to test for purposeful dis-
crimination against out-of-state economic interests, and 
while some of our cases associated with that line have ex-
pressed special concern with certain state regulation of the
instrumentalities of interstate transportation, see n. 2, su-
pra, petitioners would have us retool Pike for a much more 
ambitious project.  They urge us to read Pike as authorizing
judges to strike down duly enacted state laws regulating
the in-state sale of ordinary consumer goods (like pork)
based on nothing more than their own assessment of the 
relevant law’s “costs” and “benefits.” 

That we can hardly do. Whatever other judicial authori-
ties the Commerce Clause may imply, that kind of free-
wheeling power is not among them.  Petitioners point to 
nothing in the Constitution’s text or history that supports
such a project.  And our cases have expressly cautioned 
against judges using the dormant Commerce Clause as “a
roving license for federal courts to decide what activities are 
appropriate for state and local government to undertake.” 
United Haulers, 550 U. S., at 343.  While “[t]here was a time
when this Court presumed to make such binding judgments
for society, under the guise of interpreting the Due Process 
Clause,” we have long refused pleas like petitioners’ “to re-
claim that ground” in the name of the dormant Commerce 
Clause. Id., at 347. 

Not only is the task petitioners propose one the Com-
merce Clause does not authorize judges to undertake.  This 
Court has also recognized that judges often are “not insti-
tutionally suited to draw reliable conclusions of the kind 
—————— 
Exxon Corp. v. Governor of Maryland, 437 U. S. 117, 128 (1978) (empha-
sis added).  Nothing like that exists here. We do not face a law that 
impedes the flow of commerce.  Pigs are not trucks or trains. 
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that would be necessary . . . to satisfy [the] Pike” test as pe-
titioners conceive it. Davis, 553 U. S., at 353. 

Our case illustrates the problem. On the “cost” side of the 
ledger, petitioners allege they will face increased produc-
tion expenses because of Proposition 12.  On the “benefits” 
side, petitioners acknowledge that Californians voted for 
Proposition 12 to vindicate a variety of interests, many non-
economic. See App. to Pet. for Cert. 192a (alleging in their 
complaint that “Proposition 12’s requirements were driven
by [a] conception of what qualifies as ‛cruel’ animal hous-
ing” and by the State’s concern for the “ ‘health and safety
of California consumers’ ”).  How is a court supposed to com-
pare or weigh economic costs (to some) against noneconomic 
benefits (to others)? No neutral legal rule guides the way.
The competing goods before us are insusceptible to resolu-
tion by reference to any juridical principle.  Really, the task
is like being asked to decide “whether a particular line is 
longer than a particular rock is heavy.”  Bendix Autolite 
Corp. v. Midwesco Enterprises, Inc., 486 U. S. 888, 897 
(1988) (Scalia, J., concurring in judgment).

Faced with this problem, petitioners reply that we should
heavily discount the benefits of Proposition 12.  They say 
that California has little interest in protecting the welfare
of animals raised elsewhere and the law’s health benefits 
are overblown.  But along the way, petitioners offer notable 
concessions too.  They acknowledge that States may some-
times ban the in-state sale of products they deem unethical 
or immoral without regard to where those products are
made (for example, goods manufactured with child labor).
See Tr. of Oral Arg. 51 (“[A] state is perfectly entitled to 
enforce its morals in state”); see also Western Union Tele-
graph Co. v. James, 162 U. S. 650, 653 (1896) (holding that
States may enact laws to “promote . . . public morals”).
And, at least arguably, Proposition 12 works in just this 
way—banning from the State all whole pork products de-
rived from practices its voters consider “cruel.”  Petitioners 
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also concede that States may often adopt laws addressing
even “imperfectly understood” health risks associated with 
goods sold within their borders.  Reply Brief 13.  And, again,
no one disputes that some who voted for Proposition 12 may 
have done so with just that sort of goal in mind.  See, e.g., 
USDA Proposed Rule To Amend Organic Livestock and 
Poultry Production Requirements, 87 Fed. Reg. 48565
(2022) (affording animals more space “may result in health-
ier livestock products for human consumption”). 

So even accepting everything petitioners say, we remain 
left with a task no court is equipped to undertake. On the 
one hand, some out-of-state producers who choose to comply 
with Proposition 12 may incur new costs.  On the other 
hand, the law serves moral and health interests of some 
(disputable) magnitude for in-state residents. Some might
reasonably find one set of concerns more compelling. Oth-
ers might fairly disagree. How should we settle that dis-
pute? The competing goods are incommensurable. Your 
guess is as good as ours. 

More accurately, your guess is better than ours.  In a func-
tioning democracy, policy choices like these usually belong
to the people and their elected representatives.  They are
entitled to weigh the relevant “political and economic” costs
and benefits for themselves, Moorman Mfg. Co. v. Bair, 437 
U. S. 267, 279 (1978), and “try novel social and economic 
experiments” if they wish, New State Ice Co. v. Liebmann, 
285 U. S. 262, 311 (1932) (Brandeis, J., dissenting).  Judges
cannot displace the cost-benefit analyses embodied in dem-
ocratically adopted legislation guided by nothing more than
their own faith in “Mr. Herbert Spencer’s Social Statics,” 
Lochner v. New York, 198 U. S. 45, 75 (1905) (Holmes, J.,
dissenting)—or, for that matter, Mr. Wilson Pond’s Pork 
Production Systems, see W. Pond, J. Maner, & D. Harris, 
Pork Production Systems: Efficient Use of Swine and Feed
Resources (1991).

If, as petitioners insist, California’s law really does 
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threaten a “massive” disruption of the pork industry, see 
Brief for Petitioners 2, 4, 19—if pig husbandry really does
“ ‘imperatively demand’ ” a single uniform nationwide rule, 
id., at 27—they are free to petition Congress to intervene. 
Under the (wakeful) Commerce Clause, that body enjoys 
the power to adopt federal legislation that may preempt
conflicting state laws.  That body is better equipped than
this Court to identify and assess all the pertinent economic
and political interests at play across the country.  And that 
body is certainly better positioned to claim democratic sup-
port for any policy choice it may make.  But so far, Congress
has declined the producers’ sustained entreaties for new 
legislation.  See Part I, supra (citing failed efforts).  And 
with that history in mind, it is hard not to wonder whether 
petitioners have ventured here only because winning a ma-
jority of a handful of judges may seem easier than marshal-
ing a majority of elected representatives across the street. 

C 
Even as petitioners conceive Pike, they face a problem.

As they read it, Pike requires a plaintiff to plead facts plau-
sibly showing that a challenged law imposes “substantial 
burdens” on interstate commerce before a court may assess
the law’s competing benefits or weigh the two sides against
each other. Brief for Petitioners 44. And, tellingly, the com-
plaint before us fails to clear even that bar. 

To appreciate petitioners’ problem, compare our case to 
Exxon.  That case involved a Maryland law prohibiting pe-
troleum producers from operating retail gas stations in the 
State. 437 U. S., at 119–121, and n. 1.  Because Maryland
had no in-state petroleum producers, Exxon argued, the
law’s “divestiture requirements” fell “solely on interstate
companies” and threatened to force some to “withdraw en-
tirely from the Maryland market” or incur new costs to 
serve that market.  Id., at 125–127. All this, the company
said, amounted to a violation of the dormant Commerce 
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Clause. 
This Court found the allegations in Exxon’s complaint in-

sufficient as a matter of law to demonstrate a substantial 
burden on interstate commerce. Without question, Mary-
land’s law favored one business structure (independent gas 
station retailers) over another (vertically integrated pro-
duction and retail firms). Ibid. The law also promised to
increase retail gas prices for Maryland consumers, allowing
some to question its “wisdom.”  Id., at 124, 128. But, the 
Court found, Exxon failed to plead facts leading, “either log-
ically or as a practical matter, to [the] conclusion that the 
State [was] discriminating against interstate commerce.” 
Id., at 125. The company failed to do so because, on its face,
Maryland’s law welcomed competition from interstate re-
tail gas station chains that did not produce petroleum.  Id., 
at 125–126.  And as far as anyone could tell, the law’s “prac-
tical effect” wasn’t to protect in-state producers; it was to 
shift market share from one set of out-of-state firms (verti-
cally integrated businesses) to another (retail gas station
firms). Id., at 125, 127.  This Court squarely rejected the 
view that this predicted “ ‘change [in] the market struc-
ture’ ” would “impermissibly burde[n] interstate com-
merce.” Id., at 127.  If the dormant Commerce Clause pro-
tects the “interstate market . . . from prohibitive or 
burdensome regulations,” the Court held, it does not protect 
“particular . . . firms” or “particular structure[s] or methods 
of operation.”  Id., at 127–128. 

If Maryland’s law did not impose a sufficient burden on
interstate commerce to warrant further scrutiny, the same 
must be said for Proposition 12.  In Exxon, vertically inte-
grated businesses faced a choice:  They could divest their
production capacities or withdraw from the local retail mar-
ket. Here, farmers and vertically integrated processors
have at least as much choice:  They may provide all their 
pigs the space the law requires; they may segregate their 
operations to ensure pork products entering California 
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meet its standards; or they may withdraw from that State’s
market. In Exxon, the law posed a choice only for out-of-
state firms. Here, the law presents a choice primarily—but
not exclusively—for out-of-state businesses; California does
have some pork producers affected by Proposition 12.  See 
App. to Pet. for Cert. 205a.  In Exxon, as far as anyone could
tell, the law threatened only to shift market share from one
set of out-of-state firms to another.  Here, the pleadings al-
low for the same possibility—that California market share
previously enjoyed by one group of profit-seeking, out-of-state
businesses (farmers who stringently confine pigs and pro-
cessors who decline to segregate their products) will be re-
placed by another (those who raise and trace Proposition 
12-compliant pork). In both cases, some may question the 
“wisdom” of a law that threatens to disrupt the existing
practices of some industry participants and may lead to
higher consumer prices. 437 U. S., at 128.  But the dormant 
Commerce Clause does not protect a “particular structure
or metho[d] of operation.”  Id., at 127.  That goes for pigs no
less than gas stations.

Think of it another way.  Petitioners must plead facts
“plausibly” suggesting a substantial harm to interstate 
commerce; facts that render that outcome a “speculative”
possibility are not enough.  Bell Atlantic Corp. v. Twombly, 
550 U. S. 544, 555, 557 (2007).  In an effort to meet this 
standard, petitioners allege facts suggesting that certain
out-of-state farmers and processing firms will find it diffi-
cult to comply with Proposition 12 and may choose not to do 
so. See App. to Pet. for Cert. 198a, 208a, 313a.  But the 
complaint also acknowledges that many producers have al-
ready converted to some form of group housing, even if they
have not all yet met Proposition 12’s standards.  Id., at 
186a. From these facts, the complaint plausibly alleges 
that some out-of-state firms may face difficulty complying
(or may choose not to comply) with Proposition 12.  But from 
all anyone can tell, other out-of-state competitors seeking to 
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enhance their own profits may choose to modify their exist-
ing operations or create new ones to fill the void.3 

Of course, as the complaint alleges, a shift from one set of 
production methods to another promises some costs.  Id., at 
214a. But the complaint concedes that complying produc-
ers will be able to “pas[s] along” at least “some” of their in-
creased costs to consumers.  Id., at 178a.  And no one thinks 
that costs ultimately borne by in-state consumers thanks to 
a law they adopted counts as a cognizable harm under our 
dormant Commerce Clause precedents.  See United Haul-
ers, 550 U. S., at 345 (holding that the dormant Commerce 
Clause is not offended by higher prices “likely to fall upon 
the very people who voted for the [challenged] la[w]”). Nor 
does the complaint allege facts plausibly suggesting that 
out-of-state consumers indifferent to pork production meth-
ods will have to pick up the tab (let alone explain how peti-
tioners might sue to vindicate their interests). Instead, at 
least one declaration incorporated by reference into the
complaint avers that some out-of-state consumers will “not 
value these changes and will not pay an increased price.” 

—————— 
3 Though it is unnecessary to adorn the point, we note that a number

of smaller out-of-state pork producers have filed an amicus brief in this 
Court hailing the “opportunities” Proposition 12 affords them to compete
with vertically integrated firms with “ ‘concentrated market power’ ” that 
are wedded to their existing processing practices.  Brief for Small and 
Independent Farming Businesses et al. as Amici Curiae 1, 12, 19–20. 
Other amici have noted that even some large vertically integrated pro-
cessing firms have already begun to modify (or else have indicated their 
intention to modify) their operations to comply with Proposition 12.  See 
Brief for Perdue Premium Meat Co., Inc., as Amicus Curiae 3–7; see also 
Brief for Economic Research Organizations as Amici Curiae 16–17 (re-
citing public statements from Hormel, Smithfield, and Tyson).  Another 
large processing firm, Cargill, has boasted that, “ ‘[b]efore we sold our 
pork business in 2015, we led the industry in removing gestation stalls 
to house pregnant sows.’ ”  Id., at 16. Petitioner National Pork Producers 
Council lists Cargill as an “allied industry compan[y].”  National Pork 
Producers Council, Pork Alliance Program, https://nppc.org/get-in-
volved/join-the-pork-alliance/. 
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App. to Pet. for Cert. 335a; see also Brief for Agricultural
and Resource Economics Professors as Amici Curiae 15, 23 
(suggesting negligible effect on out-of-state prices for con-
sumers not interested in Proposition 12-compliant pork).
Further experience may yield further facts. But the facts 
pleaded in this complaint merely allege harm to some pro-
ducers’ favored “methods of operation.”  Exxon, 437 U. S., 
at 127. A substantial harm to interstate commerce remains 
nothing more than a speculative possibility. Ibid. 

D 
THE CHIEF JUSTICE’s concurrence in part and dissent in

part (call it “the lead dissent”) offers a contrasting view. 
Correctly, it begins by rejecting petitioners’ “almost per se” 
rule against laws with extraterritorial effects.  Post, at 1. 
And correctly, it disapproves reading Pike to endorse a 
“freewheeling judicial weighing of benefits and burdens.” 
Post, at 2. But for all it gets right, in other respects it goes 
astray. In places, the lead dissent seems to advance a read-
ing of Pike that would permit judges to enjoin the enforce-
ment of any state law restricting the sale of an ordinary 
consumer good if the law threatens an “ ‘excessive’ ” “har[m] 
to the interstate market” for that good.  Post, at 4–9. It is 
an approach that would go much further than our prece-
dents permit. So much further, in fact, that it isn’t clear 
what separates the lead dissent’s approach from others it 
purports to reject.

Consider an example. Today, many States prohibit the
sale of horsemeat for human consumption.  See Cavel Int’l, 
Inc. v. Madigan, 500 F. 3d 551, 552–555 (CA7 2007).  But 
these prohibitions “har[m] the interstate market” for horse-
meat by denying outlets for its sale.  Not only that, they
distort the market for animal products more generally by
pressuring horsemeat manufacturers to transition to differ-
ent products, ones they can lawfully sell nationwide.  Under 
the lead dissent’s test, all it would take is one complaint 
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from an unhappy out-of-state producer and—presto—the
Constitution would protect the sale of horsemeat.  Just find 
a judge anywhere in the country who considers the burden 
to producers “excessive.”  Post, at 9.  The same would go for 
all manner of consumer products currently banned by some
States but not by others—goods ranging from fireworks, 
see, e.g., Mass. Gen. Laws Ann., ch. 148, §39 (2020), to sin-
gle-use plastic grocery bags, see, e.g., Me. Rev. Stat. Ann., 
Tit. 38, §§1611(2)(A), (4) (2022).  Rather than respecting
federalism, a rule like that would require any consumer 
good available for sale in one State to be made available in 
every State.  In the process, it would essentially replicate 
under Pike’s banner petitioners’ “almost per se” rule against
state laws with extraterritorial effects. 

Seeking a way around that problem, the lead dissent 
stumbles into another. It suggests that the burdens of 
Proposition 12 are particularly “substantial” because Cali-
fornia’s law “carr[ies] implications for producers as far 
flung as Indiana and North Carolina.”  Post, at 7–10. Why
is that so? JUSTICE KAVANAUGH’s solo concurrence in part
and dissent in part says the quiet part aloud:  California’s 
market is so lucrative that almost any in-state measure will 
influence how out-of-state profit-maximizing firms choose 
to operate. Post, at 4–5.  But if that makes all the differ-
ence, it means voters in States with smaller markets are 
constitutionally entitled to greater authority to regulate in-
state sales than voters in States with larger markets.  So 
much for the Constitution’s “fundamental principle of equal
sovereignty among the States.” Shelby County v. Holder, 
570 U. S. 529, 544 (2013) (internal quotation marks omit-
ted).

The most striking feature of both dissents, however, may 
be another one. They suggest that, in assessing a state
law’s burdens under Pike, courts should take into account 
not just economic harms but also all manner of “derivative 
harms” to out-of-state interests.  Post, at 5–6 (opinion of 
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ROBERTS, C. J.).  These include social costs that are “diffi-
cult to quantify” such as (in this case) costs to the “national
pig population,” “animal husbandry” traditions, and (again) 
“industry practice.” Post, at 6–9; see also post, at 3–5 (opin-
ion of KAVANAUGH, J.).  But not even petitioners read Pike 
so boldly. While petitioners argue that Proposition 12 does
not benefit pigs (as California has asserted), they have not 
asked this Court (or any court) to treat putative harms to
out-of-state animal welfare or other noneconomic interests 
as freestanding harms cognizable under the dormant Com-
merce Clause. Nor could they have proceeded otherwise. 
Our decisions have authorized claims alleging “burdens on
commerce.” Davis, 553 U. S., at 353.  They do not provide
judges “a roving license” to reassess the wisdom of state leg-
islation in light of any conceivable out-of-state interest, eco-
nomic or otherwise. United Haulers, 550 U. S., at 343.4 

V 
Before the Constitution’s passage, Rhode Island imposed

special taxes on imported “New-England Rum”; Connecti-
cut levied duties on goods “brought into th[e] State, by Land 

—————— 
4 Both dissents seek to characterize today’s decision as “fractured” in 

an effort to advance their own overbroad readings of Pike and layer their 
own gloss on opinions they do not join. Post, at 1, 8 (opinion of 
KAVANAUGH, J.); see also post at 2–4, 8–10 (opinion of ROBERTS, C. J.).  
But the dissents are just that—dissents.  Their glosses do not speak for 
the Court.  Today, the Court unanimously disavows petitioners’ “almost 
per se” rule against laws with extraterritorial effects.  See Parts II and 
III, supra. When it comes to Pike, a majority agrees that heartland Pike 
cases seek to smoke out purposeful discrimination in state laws (as illu-
minated by those laws’ practical effects) or seek to protect the instrumen-
talities of interstate transportation.  See Part IV–A, supra.  A majority 
also rejects any effort to expand Pike’s domain to cover cases like this 
one, some of us for reasons found in Part IV–B, others of us for reasons 
discussed in Part IV–C.  Today’s decision depends equally on the analysis
found in both of these sections; without either, there is no explaining the 
Court’s judgment affirming the decision below.  A majority also sub-
scribes to what follows in Part V. 
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or Water, from any of the United States of America”; and 
Virginia taxed “vessels coming within th[e S]tate from any 
of the United States.”  An Act Laying Certain Duties of Ex-
cise Upon Certain Articles, Feb. 24, 1783 R. I. Acts and Re-
solves 45; An Act for Levying and Collecting a Duty on Cer-
tain Articles of Goods, Wares and Merchandize Imported 
into this State, by Land or Water, 1784 Conn. Acts and 
Laws 271; An Act to Amend the Act for Ascertaining Cer-
tain Taxes and Duties, and for Establishing a Permanent
Revenue (May 6, 1782), in 11 Statues at Large, Laws of Vir-
ginia 70 (W. Hening ed. 1823).

Whether moved by this experience or merely worried that
more States might join the bandwagon, the Framers 
equipped Congress with considerable power to regulate in-
terstate commerce and preempt contrary state laws.  See 
U. S. Const., Art. I, §8, cl. 3; Art. IV, §2; see also Regan, 84 
Mich. L. Rev., at 1114, n. 55; A. Abel, The Commerce Clause 
in the Constitutional Convention and in Contemporary
Comment, 25 Minn. L. Rev. 432, 448–449 (1941).  In the 
years since, this Court has inferred an additional judicially 
enforceable rule against certain, especially discriminatory,
state laws adopted even against the backdrop of congres-
sional silence.  But “ ‘extreme caution’ ” is warranted before 
a court deploys this implied authority.  Tracy, 519 U. S., at 
310 (quoting Northwest Airlines, Inc. v. Minnesota, 322 
U. S. 292, 302 (1944) (Black, J., concurring)).  Preventing
state officials from enforcing a democratically adopted state 
law in the name of the dormant Commerce Clause is a mat-
ter of “extreme delicacy,” something courts should do only 
“where the infraction is clear.”  Conway v. Taylor’s Execu-
tor, 1 Black 603, 634 (1862). 

Petitioners would have us cast aside caution for boldness. 
They have failed—repeatedly—to persuade Congress to use 
its express Commerce Clause authority to adopt a uniform
rule for pork production.  And they disavow any reliance on 
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this Court’s core dormant Commerce Clause teachings fo-
cused on discriminatory state legislation.  Instead, petition-
ers invite us to endorse two new theories of implied judicial 
power. They would have us recognize an “almost per se” 
rule against the enforcement of state laws that have “extra-
territorial effects”—even though this Court has recognized
since Gibbons that virtually all state laws create ripple ef-
fects beyond their borders.  Alternatively, they would have 
us prevent a State from regulating the sale of an ordinary
consumer good within its own borders on nondiscriminatory 
terms—even though the Pike line of cases they invoke has 
never before yielded such a result.  Like the courts that 
faced this case before us, we decline both of petitioners’ in-
cautious invitations. 

The judgment of the Ninth Circuit is 

Affirmed. 
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SUPREME COURT OF THE UNITED STATES 

No. 21–468 

NATIONAL PORK PRODUCERS COUNCIL, ET AL., 
PETITIONERS v. KAREN ROSS, IN HER OFFICIAL 

CAPACITY AS SECRETARY OF THE CALI-
FORNIA DEPARTMENT OF FOOD & 

AGRICULTURE, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE NINTH CIRCUIT 

[May 11, 2023] 

JUSTICE SOTOMAYOR, with whom JUSTICE KAGAN joins,
concurring in part. 

I join all but Parts IV–B and IV–D of JUSTICE GORSUCH’s 
opinion. Given the fractured nature of Part IV, I write sep-
arately to clarify my understanding of why petitioners’ Pike 
claim fails.  In short, I vote to affirm the judgment because 
petitioners fail to allege a substantial burden on interstate 
commerce as required by Pike, not because of any funda-
mental reworking of that doctrine. 

* * * 
In Pike v. Bruce Church, Inc., 397 U. S. 137 (1970), the

Court distilled a general principle from its prior cases.
“Where [a] statute regulates even-handedly to effectuate a
legitimate local public interest, and its effects on interstate
commerce are only incidental, it will be upheld unless the 
burden imposed on such commerce is clearly excessive in
relation to the putative local benefits.”  Id., at 142. Further, 
“the extent of the burden that will be tolerated will of course 
depend on the nature of the local interest involved, and on
whether it could be promoted as well with a lesser impact 
on interstate activities.” Ibid. 
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As the Court’s opinion here explains, Pike’s balancing and 
tailoring principles are most frequently deployed to detect 
the presence or absence of latent economic protectionism. 
See ante, at 15–18. That is no surprise.  Warding off state
discrimination against interstate commerce is at the heart
of our dormant Commerce Clause jurisprudence. See ante, 
at 7, 9–11, 15–16. 

As the Court’s opinion also acknowledges, however, the
Court has “generally le[ft] the courtroom door open” to
claims premised on “even nondiscriminatory burdens.”  De-
partment of Revenue of Ky. v. Davis, 553 U. S. 328, 353 
(2008); see ante, at 17.  Indeed, “a small number” of this 
Court’s cases in the Pike line “have invalidated state laws 
. . . that appear to have been genuinely nondiscriminatory” 
in nature. General Motors Corp. v. Tracy, 519 U. S. 278, 
298, n. 12 (1997); see ante, at 17.  Often, such cases have 
addressed state laws that impose burdens on the arteries of 
commerce, on “trucks, trains, and the like.”  Ibid., n. 2.  Yet, 
there is at least one exception to that tradition.  See Edgar 
v. MITE Corp., 457 U. S. 624, 643–646 (1982) (invalidating
a nondiscriminatory state law that regulated tender offers 
to shareholders).
 Pike claims that do not allege discrimination or a burden
on an artery of commerce are further from Pike’s core.  As 
THE CHIEF JUSTICE recognizes, however, the Court today
does not shut the door on all such Pike claims. See ante, at 
17–18, and n. 2; post, at 2–3.  Thus, petitioners’ failure to
allege discrimination or an impact on the instrumentalities 
of commerce does not doom their Pike claim. 

Nor does a majority of the Court endorse the view that
judges are not up to the task that Pike prescribes. JUSTICE 
GORSUCH, for a plurality, concludes that petitioners’ Pike 
claim fails because courts are incapable of balancing eco-
nomic burdens against noneconomic benefits.  See ante, at 
18–21. I do not join that portion of JUSTICE GORSUCH’s 



  
 

  

 

 

 

 

  

 

  SOTOMAYOR, J., concurring

3 Cite as: 598 U. S. ____ (2023) 

SOTOMAYOR, J., concurring in part 

opinion. I acknowledge that the inquiry is difficult and del-
icate, and federal courts are well advised to approach the 
matter with caution.  See ante, at 28.  Yet, I agree with THE 
CHIEF JUSTICE that courts generally are able to weigh dis-
parate burdens and benefits against each other, and that 
they are called on to do so in other areas of the law with
some frequency. See post, at 3–4. The means-ends tailoring
analysis that Pike incorporates is likewise familiar to courts
and does not raise the asserted incommensurability prob-
lems that trouble JUSTICE GORSUCH. 

In my view, and as JUSTICE GORSUCH concludes for a sep-
arate plurality of the Court, petitioners’ Pike claim fails for 
a much narrower reason.  Reading petitioners’ allegations 
in light of the Court’s decision in Exxon Corp. v. Governor 
of Maryland, 437 U. S. 117 (1978), the complaint fails to al-
lege a substantial burden on interstate commerce.  See 
ante, at 21–25.  Alleging a substantial burden on interstate 
commerce is a threshold requirement that plaintiffs must 
satisfy before courts need even engage in Pike’s balancing
and tailoring analyses. Because petitioners have not done
so, they fail to state a Pike claim. 
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SUPREME COURT OF THE UNITED STATES 

No. 21–468 

NATIONAL PORK PRODUCERS COUNCIL, ET AL., 
PETITIONERS v. KAREN ROSS, IN HER OFFICIAL 

CAPACITY AS SECRETARY OF THE CALI-
FORNIA DEPARTMENT OF FOOD & 

AGRICULTURE, ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE NINTH CIRCUIT 

[May 11, 2023] 

JUSTICE BARRETT, concurring in part. 
A state law that burdens interstate commerce in clear ex-

cess of its putative local benefits flunks Pike balancing. 
Pike v. Bruce Church, Inc., 397 U. S. 137, 142 (1970).  In 
most cases, Pike’s “general rule” reflects a commonsense 
principle: Where there’s smoke, there’s fire. Ibid.  Under 
our dormant Commerce Clause jurisprudence, one State
may not discriminate against another’s producers or con-
sumers. A law whose burdens fall incommensurately and 
inexplicably on out-of-state interests may be doing just
that. 

But to weigh benefits and burdens, it is axiomatic that
both must be judicially cognizable and comparable.  See De-
partment of Revenue of Ky. v. Davis, 553 U. S. 328, 354–355 
(2008). I agree with JUSTICE GORSUCH that the benefits 
and burdens of Proposition 12 are incommensurable.  Cali-
fornia’s interest in eliminating allegedly inhumane prod-
ucts from its markets cannot be weighed on a scale opposite 
dollars and cents—at least not without second-guessing the
moral judgments of California voters or making the kind of
policy decisions reserved for politicians. Ante, at 18–21; Da-
vis, 553 U. S., at 360 (Scalia, J., concurring in part).  None 
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of our Pike precedents requires us to attempt such a feat. 
That said, I disagree with my colleagues who would hold

that petitioners have failed to allege a substantial burden
on interstate commerce. Ante, at 21–25; ante, at 3 
(SOTOMAYOR, J., concurring in part).  The complaint plau-
sibly alleges that Proposition 12’s costs are pervasive, bur-
densome, and will be felt primarily (but not exclusively) 
outside California.  See post, at 6–7 (ROBERTS, C. J., con-
curring in part and dissenting in part).  For this reason, I 
do not join Part IV–C of JUSTICE GORSUCH’s opinion.  If the 
burdens and benefits were capable of judicial balancing, I
would permit petitioners to proceed with their Pike claim. 
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NATIONAL PORK PRODUCERS COUNCIL, ET AL., 
PETITIONERS v. KAREN ROSS, IN HER OFFICIAL 
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CHIEF JUSTICE ROBERTS, with whom JUSTICE ALITO, 
JUSTICE KAVANAUGH, and JUSTICE JACKSON join, concur-
ring in part and dissenting in part. 

I agree with the Court’s view in its thoughtful opinion 
that many of the leading cases invoking the dormant Com-
merce Clause are properly read as invalidating statutes
that promoted economic protectionism.  See ante, at 8–11. 
I also agree with the Court’s conclusion that our precedent
does not support a per se rule against state laws with “ex-
traterritorial” effects.  See ante, at 11–14. But I cannot 
agree with the approach adopted by some of my colleagues 
to analyzing petitioners’ claim based on Pike v. Bruce 
Church, Inc., 397 U. S. 137, 142 (1970).  See ante, at 15–27 
(opinion of GORSUCH, J.); ante, at 3 (SOTOMAYOR, J. concur-
ring in part); ante, at 1–2 (BARRETT, J., concurring in part). 

Pike provides that nondiscriminatory state regulations
are valid under the Commerce Clause “unless the burden 
imposed on [interstate] commerce is clearly excessive in re-
lation to the putative local benefits.”  397 U. S., at 142. A 
majority of the Court thinks that petitioners’ complaint
does not make for “an auspicious start” on that claim.  Ante, 
at 18. In my view, that is through no fault of their own. 
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The Ninth Circuit misapplied our existing Pike jurispru-
dence in evaluating petitioners’ allegations. I would find 
that petitioners’ have plausibly alleged a substantial bur-
den against interstate commerce, and would therefore va-
cate the judgment and remand the case for the court below 
to decide whether petitioners have stated a claim under 
Pike. 

I 
The Ninth Circuit stated that “[w]hile the dormant Com-

merce Clause is not yet a dead letter, it is moving in that
direction.” 6 F. 4th 1021, 1033 (2021).  Today’s majority 
does not pull the plug. For good reason: Although Pike is 
susceptible to misapplication as a freewheeling judicial 
weighing of benefits and burdens, it also reflects the basic
concern of our Commerce Clause jurisprudence that there 
be “free private trade in the national marketplace.”  General 
Motors Corp. v. Tracy, 519 U. S. 278, 287 (1997) (quoting 
Reeves, Inc. v. Stake, 447 U. S. 429, 437 (1980)); see also 
Hunt v. Washington State Apple Advertising Comm’n, 432 
U. S. 333, 350 (1977) (Pike protects “a national ‘common 
market’ ”).  “Our system, fostered by the Commerce Clause, 
is that every farmer and every craftsman shall be encour-
aged to produce by the certainty that he will have free ac-
cess to every market in the Nation, that no home embargoes 
will withhold his exports, and no foreign state will by cus-
toms duties or regulations exclude them.” H. P. Hood & 
Sons, Inc. v. Du Mond, 336 U. S. 525, 539 (1949).

The majority’s discussion of our Pike jurisprudence high-
lights two types of cases: those involving discriminatory
state laws and those implicating the “instrumentalities of 
interstate transportation.” Ante, at 17, n. 2. But Pike has 
not been so narrowly typecast.  As a majority of the Court
acknowledges, “we generally leave the courtroom door open 
to plaintiffs invoking the rule in Pike, that even nondiscrim-
inatory burdens on commerce may be struck down on a 
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showing that those burdens clearly outweigh the benefits of 
a state or local practice.”  Department of Revenue of Ky. v. 
Davis, 553 U. S. 328, 353 (2008); see also United Haulers 
Assn., Inc. v. Oneida-Herkimer Solid Waste Management 
Authority, 550 U. S. 330, 346 (2007) (plurality opinion)
(Pike applies to “a nondiscriminatory statute like this one”).
Nor have our cases applied Pike only where a State regu-
lates the instrumentalities of transportation. Pike itself ad-
dressed an Arizona law regulating cantaloupe packaging.
See 397 U. S., at 138.  And we have since applied Pike to 
invalidate nondiscriminatory state laws that do not concern
transportation.  Edgar v. MITE Corp., 457 U. S. 624, 643– 
646 (1982). As a majority of the Court agrees, Pike extends 
beyond laws either concerning discrimination or governing 
interstate transportation.  See ante, at 2 (opinion of 
SOTOMAYOR, J.); post, at 1–2 (KAVANAUGH, J., concurring
in part and dissenting in part). 

Speaking for three Members of the Court, JUSTICE 
GORSUCH objects that balancing competing interests under 
Pike is simply an impossible judicial task.  See ante, at 18– 
21. I certainly appreciate the concern, see United Haulers, 
550 U. S., at 343, 347, but sometimes there is no avoiding 
the need to weigh seemingly incommensurable values.  See, 
e.g., Schneider v. State (Town of Irvington), 308 U. S. 147, 
162 (1939) (weighing “the purpose to keep the streets clean 
and of good appearance” against the “the constitutional pro-
tection of the freedom of speech and press”); Winston v. Lee, 
470 U. S. 753, 760 (1985) (“The reasonableness” under the
Fourth Amendment “of surgical intrusions beneath the skin 
depends on a case-by-case approach, in which the individ-
ual’s interests in privacy and security are weighed against 
society’s interests in conducting the procedure.”); Adding-
ton v. Texas, 441 U. S. 418, 425 (1979) (“In considering what 
standard should govern in a civil commitment proceeding, 
we must assess both the extent of the individual’s interest 
in not being involuntarily confined indefinitely and the 
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state’s interest in committing the emotionally disturbed un-
der a particular standard of proof.”).  Here too, a majority
of the Court agrees that it is possible to balance benefits 
and burdens under the approach set forth in Pike. See ante, 
at 2–3 (opinion of SOTOMAYOR, J.); post, at 1–2 (opinion of 
KAVANAUGH, J.). 

II 
This case comes before us on a Federal Rule of Civil Pro-

cedure 12(b)(6) motion to dismiss, and in my view the court 
below erred in how it analyzed petitioners’ allegations un-
der Pike. The Ninth Circuit reasoned that “[f]or dormant
Commerce Clause purposes, laws that increase compliance 
costs, without more, do not constitute a significant burden
on interstate commerce.” 6 F. 4th, at 1032.  The panel then 
dismissed petitioners’ claim under Pike by concluding that
the complaint alleged only an increase in compliance costs 
due to Proposition 12. 6 F. 4th, at 1033.  But, as I read it, 
the complaint alleges more than simply an increase in 
“compliance costs,” unless such costs are defined to include 
all the fallout from a challenged regulatory regime. Peti-
tioners identify broader, market-wide consequences of com-
pliance—economic harms that our precedents have recog-
nized can amount to a burden on interstate commerce. I 
would therefore find that petitioners have stated a substan-
tial burden against interstate commerce, vacate the judg-
ment below, and remand this case for the Ninth Circuit to 
consider whether petitioners have plausibly claimed that
the burden alleged outweighs any “putative local interests” 
under Pike. 397 U. S., at 142. 

A 
Our precedents have long distinguished the costs of com-

plying with a given state regulation from other economic 
harms to the interstate market. Bibb v. Navajo Freight 
Lines, Inc., 359 U. S. 520 (1959), illustrates the point.  In 
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that case, we considered an Illinois law requiring that
trucks and trailers use a particular kind of mudguard.  The 
“cost of installing” the mudguards was “$30 or more per ve-
hicle,” amounting to “$4,500 to $45,840” for the trucking 
companies at issue. Id., at 525. But beyond documenting
those direct costs of complying with the Illinois law, we also 
noted other derivative harms flowing from the regulation.
The mudguard rule threatened “significant delay in an op-
eration where prompt movement may be of the essence.” 
Id., at 527.  Also, changing mudguard types when crossing
into Illinois from a State with a different standard would 
require “two to four hours of labor” and could prove “exceed-
ingly dangerous.” Ibid.  We concluded that “[c]ost taken
into consideration” together with those “other factors” could 
constitute a burden on interstate commerce. Id., at 526 
(emphasis added).  Subsequent cases followed Bibb’s logic 
by analyzing economic impact to the interstate market sep-
arately from immediate costs of compliance. See Kassel v. 
Consolidated Freightways Corp. of Del., 450 U. S. 662, 674 
(1981) (plurality opinion) (separating “increas[ed] . . . costs” 
from the fact that the challenged “law may aggravate . . . 
the problem of highway accidents” in describing the burden
on interstate commerce); Raymond Motor Transp., Inc. v. 
Rice, 434 U. S. 429, 445, and n. 21 (1978) (analyzing an in-
crease in “cost” independently of other consequential ef-
fects, such as “slow[ing] the movement of goods”). 

Pike itself did not conflate harms to the interstate market 
with compliance costs.  In Pike, we analyzed an Arizona law 
requiring that cantaloupes grown in the State be packed
prior to shipment across state lines.  397 U. S., at 138.  We 
noted repeatedly that the regulation would require the ap-
pellee to construct an unneeded packing facility in Arizona 
at a cost of $200,000. Id., at 140, 144, 145. But we consid-
ered that cost together with the “nature” of a regulation “re-
quiring business operations to be performed in the home 
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State.” Id., at 145. The Court in Pike found both compli-
ance costs and consequential market harms cognizable in 
determining whether the law at issue impermissibly bur-
dened interstate commerce. 

The derivative harms we have long considered in this
context are in no sense “noneconomic.”  Ante, at 27 (opinion 
of GORSUCH, J.). Regulations that “aggravate . . . the prob-
lem of highway accidents,” Kassel, 450 U. S., at 674, or 
“slow the movement of goods,” Rice, 434 U. S., at 445, im-
pose economic burdens, even if those burdens may be diffi-
cult to quantify and may not arise immediately.  Our cases 
provide no license to chalk up every economic harm—no 
matter how derivative—to a mere cost of compliance. 

Nor can the foregoing cases be dismissed because they ei-
ther involved the instrumentalities of transportation or a
state law born of discriminatory purpose. As discussed 
above, we have applied Pike to state laws that neither con-
cerned transportation nor discriminated against commerce. 
See Edgar, 457 U. S., at 643–646. The Pike balance may 
well come out differently when it comes to interstate trans-
portation, an area presenting a strong interest in “national
uniformity.” Tracy, 519 U. S., at 298, n. 12.  But the error 
below does not concern a particular balancing of interests
under Pike; it concerns how to analyze the burden on inter-
state commerce in the first place. 

B 
As in our prior cases, petitioners here allege both compli-

ance costs and consequential harms to the interstate mar-
ket. With respect to compliance costs, petitioners allege
that Proposition 12 demands significant capital expendi-
tures for farmers who wish to sell into California.  “Produc-
ers . . . will need to spend” between $290 and $348 million 
“of additional capital in order to reconstruct their sow hous-
ing and overcome the productivity loss that Proposition 12
imposes.” App. to Pet. for Cert. 214a.  All told, compliance 
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will “increase production costs per pig by over $13 dollars 
per head, a 9.2% cost increase at the farm level.” Ibid. 

Separate and apart from those costs, petitioners assert
harms to the interstate market itself.  The complaint al-
leges that the interstate pork market is so interconnected
that producers will be “forced to comply” with Proposition 
12, “even though some or even most of the cuts from a hog
are sold in other States.”  Id., at 213a; id., at 239a.  Propo-
sition 12 may not expressly regulate farmers operating out 
of State. But due to the nature of the national pork market, 
California has enacted rules that carry implications for pro-
ducers as far flung as Indiana and North Carolina, whether 
or not they sell in California.  The panel below acknowl-
edged petitioners’ allegation that, “[a]s a practical matter,
given the interconnected nature of the nationwide pork in-
dustry, all or most hog farmers will be forced to comply with
California requirements.”  6 F. 4th, at 1028. 

We have found such sweeping extraterritorial effects, 
even if not considered as a per se invalidation, to be perti-
nent in applying Pike. In Edgar, we assessed the constitu-
tionality of an Illinois corporate takeover statute that au-
thorized the secretary of state to scrutinize tender offers,
even for transactions occurring wholly beyond the State’s
borders. As the majority explains, only a plurality of the 
Court in Edgar concluded that the Illinois statute consti-
tuted a per se violation of the dormant Commerce Clause. 
See ante, at 14, n. 1.  But a majority in Edgar analyzed
those same extraterritorial effects under our approach in 
Pike, concluding that the “nationwide reach” of Illinois’s law 
constituted an “obvious burden . . . on interstate com-
merce.” 457 U. S., at 643.  The Ninth Circuit did not con-
sider whether, by effectively requiring compliance by farm-
ers who do not even wish to ship their product into
California, Proposition 12 has a “nationwide reach” similar 
to the regulation at issue in Edgar. 

The complaint further alleges other harms that cannot 
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fairly be characterized as mere costs of compliance but that
the panel below seems to have treated as such.  Because of 
Proposition 12’s square footage requirements, farms will be 
compelled to adopt group housing, which is likely to produce 
“worse health outcome[s]” and “sprea[d] pathogens and dis-
ease.” App. to Pet. for Cert. 229a. Such housing changes
will also “upen[d] generations of animal husbandry, train-
ing, and knowledge.” Id., at 211a. And “[b]y preventing the 
use of breeding stalls during the 30 to 40 day period be-
tween weaning and confirmation of pregnancy, Proposition 
12 puts sows at greater risk of injury and stress during the
vulnerable stages of breeding and gestation.”  Id., at 223a. 
These consequential threats to animal welfare and industry
practice are difficult to quantify and are not susceptible to
categorization as mere costs of compliance. 

Writing for a plurality of the Court, JUSTICE GORSUCH 
relies on this Court’s decision in Exxon Corp. v. Governor of 
Maryland, 437 U. S. 117 (1978), to conclude that petition-
ers’ complaint does not plead a substantial burden against 
interstate commerce.  See ante, at 21–25; see also ante, at 3 
(opinion of SOTOMAYOR, J.) (also relying on Exxon). In 
Exxon, petroleum producers sued after Maryland prohib-
ited their sale of retail gas within the State. 437 U. S., at 
119. The Court concluded that “interstate commerce is not 
subjected to an impermissible burden simply because an 
otherwise valid regulation causes some business[es] to shift
from one interstate supplier to another.” Id., at 127. Fair 
enough. But the complaint before us pleads facts going far
beyond the allegations in Exxon. The producers in Exxon 
operated within Maryland and wished to continue doing so. 
By contrast, petitioners here allege that Proposition 12 will 
force compliance on farmers who do not wish to sell into the 
California market, exacerbate health issues in the national 
pig population, and undercut established operational prac-
tices. In my view, these allegations amount to economic 
harms against “the interstate market”—not just “particular 
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interstate firms,” ibid.—such that they constitute a sub-
stantial burden under Pike. At the very least, the harms 
alleged by petitioners are categorically different from the 
cost of installing $30 mudguards, Bibb, 359 U. S., at 525, or 
of constructing a $200,000 cantaloupe packing facility, Pike, 
397 U. S., at 140. 

JUSTICE GORSUCH asks what separates my approach 
from the per se extraterritoriality rule I reject.  Ante, at 25.  
It is the difference between mere cross-border effects and 
broad impact requiring, in this case, compliance even by
producers who do not wish to sell in the regulated market. 
And even then, we only invalidate a regulation if that bur-
den proves “clearly excessive in relation to the putative lo-
cal benefits.” Pike, 397 U. S., at 142.  Adhering to that es-
tablished approach in this case would not convert the 
inquiry into a per se rule against extraterritorial regula-
tion. 

Rather than analyze petitioners’ alleged harms to the in-
terstate market on their own terms, the Ninth Circuit rea-
soned that the “crux” of the complaint is “the cost of compli-
ance with Proposition 12.” 6 F. 4th, at 1033.  Such “cost 
increases,” the panel below concluded, “do not qualify as a
substantial burden to interstate commerce.”  Ibid. Those 
statements ignore the industry-wide harms discussed 
above. 

The panel below itself recognized that petitioners “plau-
sibly alleged that Proposition 12 will have dramatic up-
stream effects and require pervasive changes to the pork
production industry nationwide.”  Ibid.  Yet it nevertheless 
reduced the myriad harms detailed by petitioners in their 
complaint to so-called “compliance costs” and wrote them
off as independently insufficient to state a claim under Pike. 
Our precedents do not support such an approach.  A major-
ity of the Court agrees that—were it possible to balance 
benefits and burdens in this context—petitioners have 
plausibly stated a substantial burden against interstate 
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commerce. See ante, at 2 (opinion of BARRETT, J.) (“The
complaint plausibly alleges that Proposition 12’s costs are 
pervasive, burdensome, and will be felt primarily (but not 
exclusively) outside California.”). 

* * * 
In my view, petitioners plausibly allege a substantial bur-

den against interstate commerce. I would therefore remand 
the case for the Ninth Circuit to decide whether it is plau-
sible that the “burden . . . is clearly excessive in relation to 
the putative local benefits.”  Pike, 397 U. S., at 142. 
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NATIONAL PORK PRODUCERS COUNCIL, ET AL., 
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APPEALS FOR THE NINTH CIRCUIT 

[May 11, 2023] 

JUSTICE KAVANAUGH, concurring in part and dissenting
in part. 

In today’s fractured decision, six Justices of this Court
affirmatively retain the longstanding Pike balancing test 
for analyzing dormant Commerce Clause challenges to 
state economic regulations.  Ante, at 1 (SOTOMAYOR, J., 
joined by KAGAN, J., concurring in part); ante, at 2–3 
(ROBERTS, C. J., joined by ALITO, KAVANAUGH, and 
JACKSON, JJ., concurring in part and dissenting in part); 
see Pike v. Bruce Church, Inc., 397 U. S. 137 (1970). 
Although Parts IV–B and IV–D of JUSTICE GORSUCH’s 
opinion would essentially overrule the Pike balancing test,
those subsections are not controlling precedent, as I 
understand it. 

But Part IV–C of JUSTICE GORSUCH’s opinion is 
controlling precedent for purposes of the Court’s judgment
as to the plaintiffs’ Pike claim.  There, a four-Justice 
plurality of the Court applies Pike and rejects the plaintiffs’
dormant Commerce Clause challenge under Pike. The 
plurality reasons that the plaintiffs’ complaint did not 
sufficiently allege that the California law at issue here
imposed a substantial burden on interstate commerce 
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under Pike.  I respectfully disagree with that conclusion for 
the reasons well stated in THE CHIEF JUSTICE’s separate 
opinion.1 

I add this opinion to point out that state economic 
regulations like California’s Proposition 12 may raise
questions not only under the Commerce Clause, but also
under the Import-Export Clause, the Privileges and
Immunities Clause, and the Full Faith and Credit Clause. 

I 
In the 1780s, the Framers in Philadelphia and the people 

of the United States discarded the Articles of Confederation 
and adopted a new Constitution.  They did so in order to, 
among other things, create a national economic market and 
overcome state restrictions on free trade—and thereby
promote the general welfare. By the summer of 1787, when
the delegates met in Philadelphia, state interference with
interstate commerce was cutting off the lifeblood of the 
Nation. See Tennessee Wine and Spirits Retailers Assn. v. 
Thomas, 588 U. S. ___, ___ (2019) (slip op., at 7).  For the 
delegates, therefore, “removing state trade barriers was a 
principal reason for the adoption of the Constitution.” Ibid. 
In the state ratifying conventions, moreover, “fostering free
trade among the States was prominently cited as a reason
for ratification.”  Id., at ___ (slip op., at 8). 

The Constitution crafted by the Framers contains several 
provisions protecting free trade among the States. The 
Constitution’s protection of free trade among the States has 
resulted in an extraordinary 234-year record of progress:  It 
has facilitated robust economic activity within the United 
States and has helped generate remarkable (albeit at times
uneven) economic prosperity and growth in America 
relative to the other nations of the world.  

This case involves the American pork industry, which 
—————— 

1 The Court also unanimously rejects plaintiffs’ separate claim under 
Healy v. Beer Institute, 491 U. S. 324 (1989).  
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today is a $20 billion-plus industry that generates hundreds 
of thousands of American jobs and serves millions of 
American consumers. Importantly for this case, the vast
majority of pig farms are located in States other than 
California—such as Iowa, Minnesota, Illinois, Indiana, and 
North Carolina.  And the vast majority of pork is likewise 
produced in States other than California.  

In 2018, California voters nonetheless passed a ballot 
initiative, Proposition 12, that not only regulates pig
farming and pork production in California, but also in effect 
regulates pig farming and pork production throughout the 
United States. Under Proposition 12, all pork sold to 
consumers in California must be derived from pigs raised 
in compliance with California’s strict standards for pig 
farming, including California’s minimum square footage of
space required for housing individual pigs. By its terms,
Proposition 12 applies to pigs raised and pork produced 
outside California. 

California’s requirements for pig farms and pork
production depart significantly from common agricultural
practices that are lawful in major pig-farming and pork-
producing States such as Iowa, Minnesota, Illinois, 
Indiana, and North Carolina.  See Brief for Indiana et al. as 
Amici Curiae 24–32. Moreover, according to various amici, 
some of the scientific literature suggests that California’s
requirements could worsen animal health and welfare.  See, 
e.g., Brief for American Association of Swine Veterinarians 
as Amicus Curiae 4–19; Brief for State Pork Producers 
Association of Iowa et al. as Amici Curiae 25–34. 
Regardless of whether the amici are correct on that point,
it is evident that absent California’s Proposition 12,
relatively few pig farmers and pork producers in the United 
States would follow the practices that California now 
demands. Yet American pig farmers and pork producers 
have little choice but to comply with California’s regulatory
dictates. It would be prohibitively expensive and 
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practically all but impossible for pig farmers and pork 
producers to segregate individual pigs based on their 
ultimate marketplace destination in California or 
elsewhere.  And California’s 13-percent share of the 
consumer pork market makes it economically infeasible for 
many pig farmers and pork producers to exit the California 
market. 

California’s required changes to pig-farming and pork-
production practices throughout the United States will cost 
American farmers and pork producers hundreds of millions
(if not billions) of dollars.  And those costs for pig farmers
and pork producers will be passed on, in many cases, to
American consumers of pork via higher pork prices
nationwide. The increased costs may also result in lower 
wages and reduced benefits (or layoffs) for the American 
workers who work on pig farms and in meatpacking plants.
See generally Brief for Indiana et al. as Amici Curiae 29– 
32; Brief for North Carolina Chamber Legal Institute et al. 
as Amici Curiae 9–13.2 

In short, through Proposition 12, California is forcing
massive changes to pig-farming and pork-production 
practices throughout the United States. Proposition 12 
therefore substantially burdens the interstate pork market.
See ante, at 6–10 (opinion of ROBERTS, C. J.).

Under the Constitution, Congress could enact a national 
law imposing minimum space requirements or other 
regulations on pig farms involved in the interstate pork 
market.  In the absence of action by Congress, each State 
may of course adopt health and safety regulations for 
products sold in that State. And each State may regulate 

—————— 
2 The majority opinion dismisses this case as not presenting a 

“weighty” issue. Ante, at 2.  That phrasing is misplaced.  This  case  
presents a weighty constitutional question, as the Framers surely would 
have recognized.  And it is important for the American workers, farmers, 
and consumers who will be significantly affected by the outcome of 
today’s decision. 
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as it sees fit with respect to farming, manufacturing, and 
production practices in that State. Through Proposition 12,
however, California has tried something quite different and 
unusual. It has attempted, in essence, to unilaterally
impose its moral and policy preferences for pig farming and 
pork production on the rest of the Nation.  It has sought to
deny market access to out-of-state pork producers unless 
their farming and production practices in those other States
comply with California’s dictates. The State has 
aggressively propounded a “California knows best” 
economic philosophy—where California in effect seeks to 
regulate pig farming and pork production in all of the 
United States. California’s approach undermines 
federalism and the authority of individual States by forcing
individuals and businesses in one State to conduct their 
farming, manufacturing, and production practices in a 
manner required by the laws of a different State. 

Notably, future state laws of this kind might not be
confined to the pork industry. As the amici brief of 26 
States points out, what if a state law prohibits the sale of 
fruit picked by noncitizens who are unlawfully in the 
country? Brief for Indiana et al. as Amici Curiae 33. What 
if a state law prohibits the sale of goods produced by 
workers paid less than $20 per hour?  Or as those States 
suggest, what if a state law prohibits “the retail sale of 
goods from producers that do not pay for employees’ birth 
control or abortions” (or alternatively, that do pay for 
employees’ birth control or abortions)?  Ibid. 

If upheld against all constitutional challenges, 
California’s novel and far-reaching regulation could provide
a blueprint for other States. California’s law thus may 
foreshadow a new era where States shutter their markets 
to goods produced in a way that offends their moral or policy 
preferences—and in doing so, effectively force other States
to regulate in accordance with those idiosyncratic state 
demands. That is not the Constitution the Framers 
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adopted in Philadelphia in 1787.3 

II 
Thus far, legal challenges to California’s Proposition 12

have focused on the Commerce Clause and this Court’s 
dormant Commerce Clause precedents. 

Although the Court today rejects the plaintiffs’ dormant 
Commerce Clause challenge as insufficiently pled, state
laws like Proposition 12 implicate not only the Commerce
Clause, but also potentially several other constitutional 
provisions, including the Import-Export Clause, the 
Privileges and Immunities Clause, and the Full Faith and
Credit Clause. 

First, the Import-Export Clause prohibits any State,
absent “the Consent of the Congress,” from imposing “any
Imposts or Duties on Imports or Exports, except what may 
be absolutely necessary for executing” its “inspection 
Laws.” Art. I, §10, cl. 2.  This Court has limited that Clause 
to imports from foreign countries. See Woodruff v. Parham, 
8 Wall. 123, 133–136 (1869).  As Justice Scalia and JUSTICE 
THOMAS have explained, that limitation may be mistaken
as a matter of constitutional text and history: Properly 
interpreted, the Import-Export Clause may also prevent
States “from imposing certain especially burdensome” taxes
and duties on imports from other States—not just on
imports from foreign countries. Comptroller of Treasury of 
Md. v. Wynne, 575 U. S. 542, 573 (2015) (Scalia, J., 
dissenting); see also Camps Newfound/Owatonna, Inc. v. 
Town of Harrison, 520 U. S. 564, 621–637 (1997) (THOMAS, 
—————— 

3 The portions of JUSTICE GORSUCH’s opinion that speak for only three
Justices (Parts IV–B and IV–D) refer to THE CHIEF JUSTICE’s opinion as 
a “dissent.” Ante, at 18–21, 25–27.  But on the question of whether to 
retain the Pike balancing test in cases like this one, THE CHIEF JUSTICE’s 
opinion reflects the majority view because six Justices agree to retain the 
Pike balancing test:  THE CHIEF JUSTICE and JUSTICES ALITO, SOTOMAYOR, 
KAGAN, KAVANAUGH, and JACKSON.  On that legal issue, JUSTICE 

GORSUCH’s opinion advances a minority view. 
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J., dissenting); Brown v. Maryland, 12 Wheat. 419, 
438−439, 449 (1827).

In other words, if one State conditions sale of a good on 
the use of preferred farming, manufacturing, or production
practices in another State where the good was grown or
made, serious questions may arise under the Import-Export
Clause. I do not take a position here on whether such an 
argument ultimately would prevail. I note only that the
question warrants additional consideration in a future case. 

Second, the Privileges and Immunities Clause provides 
that the “Citizens of each State shall be entitled to all 
Privileges and Immunities of Citizens in the several 
States.” Art. IV, §2, cl. 1; see South Dakota v. Wayfair, Inc., 
585 U. S. ___, ___–___ (2018) (GORSUCH, J., concurring) 
(slip op., at 1–2); see also Tyler Pipe Industries, Inc. v. 
Washington State Dept. of Revenue, 483 U. S. 232, 265 
(1987) (Scalia, J., concurring in part and dissenting in part); 
J. Eule, Laying the Dormant Commerce Clause To Rest, 91 
Yale L. J. 425, 446−448 (1982). Under this Court’s 
precedents, one State’s efforts to effectively regulate
farming, manufacturing, or production in other States 
could raise significant questions under that Clause.  Again,
I express no view on whether such an argument ultimately 
would prevail. But the issue warrants further analysis in a 
future case. 

Third, the Full Faith and Credit Clause requires each 
State to afford “Full Faith and Credit” to the “public Acts”
of “every other State.”  Art. IV, §1.  That Clause prevents
States from “adopting any policy of hostility to the public
Acts” of another State. Carroll v. Lanza, 349 U. S. 408, 413 
(1955). A State’s effort to regulate farming, manufacturing, 
and production practices in another State (in a manner 
different from how that other State’s laws regulate those 
practices) could in some circumstances raise questions
under that Clause. See, e.g., M. Rosen, State 
Extraterritorial Powers Reconsidered, 85 Notre Dame 
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L. Rev. 1133, 1153 (2010) (“[T]he Full Faith and Credit
Clause is the more natural source for limitations on state 
extraterritorial powers because that clause at its core is 
concerned with extraterritoriality”); see also D. Laycock,
Equal Citizens of Equal and Territorial States: The
Constitutional Foundations of Choice of Law, 92 Colum. L. 
Rev. 249, 290, 296−301 (1992).

For example, the plaintiffs in this case say that Ohio law 
expressly authorizes pig farmers in Ohio to do precisely 
what California’s Proposition 12 forbids. Brief for 
Petitioners 30–31; see Ohio Admin. Code 
§§901:12−8−02(G)(4), (5) (2011). If so, the Full Faith and 
Credit Clause might preclude California from enacting 
conflicting regulations on Ohio pig farmers.   

Once again, I express no view on whether such an 
argument ultimately would succeed. But the question
deserves further examination in a future case. 

* * * 
As I understand it, the controlling plurality of the Court 

(reflected in Part IV–C of JUSTICE GORSUCH’s opinion)
today rejects the plaintiffs’ dormant Commerce Clause
challenge on the ground that the plaintiffs’ complaint does
not sufficiently allege that the California law at issue here 
imposes a substantial burden on interstate commerce 
under Pike. See ante, at 21–25 (plurality opinion); ante, at 
1–3 (opinion of SOTOMAYOR, J.). It appears, therefore, that 
properly pled dormant Commerce Clause challenges under 
Pike to laws like California’s Proposition 12 (or even to
Proposition 12 itself) could succeed in the future—or at 
least survive past the motion-to-dismiss stage. Regardless,
it will be important in future cases to consider that state
laws like Proposition 12 also may raise substantial
constitutional questions under the Import-Export Clause,
the Privileges and Immunities Clause, and the Full Faith
and Credit Clause.  
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