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Reporter

333 F. Supp. 3d 900 *; 2018 U.S. Dist. LEX1S 161572 **; 2018 WL 4550391

North Dakota Farm Bureau, Inc., Galegher Farms,
Inc., Brian Gerrits, Breeze Dairy Group, LLC,
North Dakota Pork Council, and Bill Price,
Plaintiffs, vs. Wayne Stenehjem, in his official
capacity as Attorney General of North Dakota,
Defendant, Farmers Educational and Cooperative
Union of America North Dakota Division, d/b/a
North Dakota Farmers Union, Intervenor-
Defendant, Dakota Resource Council, a North
Dakota Nonprofit Corporation, Intervenor-
Defendant.

Subsequent History: Costs and fees proceeding at,
Motion granted by, in part N.D. Farm Bureau, Inc.
v. Senehjem, 2019 U.S Dist. LEXIS 145169, 2019
WL 4045643 (D.N.D., Aug. 27, 2019)

Prior History: N. Dakota Farm Bureau, Inc. v.
Senehjem, 2016 U.S Dist. LEXIS 205100, 2016
WL 11782594 (D.N.D., Sept. 28, 2016)

CoreTerms

farm, family farm, limited liability company, ranch,
domestic, shareholder, Farmers, residing, dormant,
out-of-state, legidlative history, physical presence,
Dairy, contends, domestic corporation, farming
operations, agriculture, declarations, district court,
Pork, discriminatory purpose, pleadings, facial,
definitions, severance, entities, limits, summary
judgment motion, foreign corporation, statutory
language

Case Summary

Overview

HOLDINGS: [1]-On its face, the family farm
exception, N.D.C.C. 8§ 10-06.1-12, prevents foreign
corporations and foreign limited liability companies
from engaging in the business of farming or owning
farm land in North Dakota while permitting North
Dakota corporations and limited liability companies
to do so, thus, by definition, the statute had a
discriminatory effect and violated the dormant
Commerce Clause; [2]-The court ordered the State
permanently enjoined from enforcing or seeking to
enforce 8§ 10-06.1-12 in a manner which limits its
application to only North Dakota corporations and
limited liability companies.

Outcome

Motions for summary judgment granted, in part,
and denied, in part; motion to strike, motion to
dismiss, and motion for judgment on the pleadings
denied.
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Companies > Formation
HN1[&] Corporations, Corporate For mation

The Corporate or Limited Liability Company
Farming law, N.D.C.C. § 10-06.1-01 et seq., in its
original form, the Corporate Farming Law prohibits
corporations from owning farm or ranch land or
engaging in the business of farming or agriculture.
Since 1932, the law has been amended a number of
times and it now permits a number of exceptions to
the general rule prohibiting corporate farming.
Chapter 10-06.1 is rooted in the desire to preserve
rural agricultural land for use by family farmers by
making unlawful, with some exceptions, corporate
farming and corporate ownership of farms as well
as farming and ownership of farms by limited
liability companies.The Corporate or Limited
Liability Company Farming law, N.D.C.C. § 10-
06.1-01 et seq., has been originaly enacted in 1932
as an initiated measure. In its origina form, the
Corporate Farming Law prohibits corporations
from owning farm or ranch land or engaging in the
business of farming or agriculture. Since 1932, the
law has been amended a number of times and it
now permits a number of exceptions to the general
rule prohibiting corporate farming. Chapter 10-06.1
Is rooted in the desire to preserve rural agricultural
land for use by family farmers by making unlawful,
with some exceptions, corporate farming and
corporate ownership of farms as well as farming
and ownership of farms by limited liability
companies.
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Formation
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Overview

HN2[&] Corporations, Corporate Formation

N.D.C.C. § 10-06.1-12, the family farm exception,
provides an exception for family farms to the
general ban on corporate farming if the
shareholders or members do not exceed fifteen in
number, are family members within a specified
degree of kinship, and meet other specified
requirements. The family farm exception was
added to the Corporate Farming Law in 1981. See
Sate v. J.P. Lamb Land Co., 401 N.W.2d 713, 715
(N.D. 1987). The Plaintiffs contend the family farm
exception is facially discriminatory and violates the
Commerce Clause, the Privileges and Immunities
Clause, and the Equal Protection Clause of the
United Sates Constitution, and 42 U.SC. § 1983.
The Plaintiffs seek a declaration that the entirety of
Chapter 10-06.1 is unconstitutiona and an
injunction prohibiting its enforcement.

Governments > Agriculture & Food
Business & Corporate

Compliance > Governments > Agriculture &
Food

Business & Corporate Law > Limited Liability
Companies > Formation

Business & Corporate

Compliance > Businesses &

Corporations > Corporations > Corporate
Formation

Business & Corporate

Law > Corporations > Corporate Formation

HN3[&] Governments, Agriculture& Food

N.D.C.C. § 10-06.1-12 does not prohibit a domestic
corporation or a domestic limited liability company
from owning real estate and engaging in the
business of farming or ranching, if the corporation
meets all the requirements of N.D.C.C. § 10-19.1 or
the limited liability company meets al the
requirements of N.D.C.C. § 10-32.1 which are not
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inconsistent with the hapter.

Civil Procedure > ... > Summary
Judgment > Supporting Materials > Affidavits

HN4[&] Supporting Materials, Affidavits

Fed. R. Civ. P. 56(c) requires that an affidavit or
declaration used to support a summary judgment
motion must be made upon persona knowledge
and that the content of the affidavit consists of facts
that would be admissible at trial.

Civil Procedure > ... > Responses > Defenses,
Demurrers & Objections > Motions to Dismiss

HN5[&] Defenses, Demurrers & Objections,
Motionsto Dismiss

Fed. R Civ. P. 12(b)(1) governs motions to dismiss
for lack of subject matter jurisdiction. Subject
matter jurisdiction defines the court's authority to
hear a given type of case. Jurisdictional issues are a
matter for the court to resolve prior to trial.

Business & Corporate Law > Limited Liability
Companies

Business & Corporate

Compliance > Businesses &

Corporations > Limited Liability Companies

Civil Procedure > Preliminary
Considerations > Jurisdiction > Subject Matter
Jurisdiction

HN6[&] Businesses & Corporations, Limited
Liability Companies

A federal district court's diversity jurisdiction is
limited to civil actions where the matter in
controversy exceeds $75,000 and is between
citizens of diffeent states. 28 U.SC.S §
1332(a)(1). It is well-established that diversity of
citizenship is determined at the time the action is
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filed, and complete diversity among all parties is
required under 28 U.SC.S § 1332 to invoke federal
jurisdiction. Complete diversity of citizenship
exists where no defendant holds citizenship in the
same state where any plaintiff holds citizenship. An
LLC's's citizenship is the citizenship of each of its
members.

Civil Procedure > ... > Responses > Defenses,
Demurrers & Objections > Motions to Dismiss

HN7[&] Defenses, Demurrers & Objections,
Motionsto Dismiss

A court deciding a motion under Fed. R. Civ. P.
12(b)(1) must distinguish between a facial attack
and a factual attack on jurisdiction. In a facial
attack, the court restricts itself to the face of the
pleadings, and the non-moving party receives the
same protections as it would defending against a
motion brought under Rule 12(b)(6). In a factual
attack, the court considers matters outside the
pleadings, and the non-moving party does not have
the benefit of 12(b)(6) safeguards.

Civil Procedure > Preliminary
Considerations > Justiciability > Case &
Controversy Requirements

HN8[&] Justiciability, Case & Controversy
Requirements

U.S Const. art. I11, 8§ 2 limits the subject matter
jurisdiction of federal courts to cases and
controversies. Thisjurisdictional limitation requires
every plaintiff to demonstrate it has standing when
bringing an action in federa court. It is the
responsibility of the complainant clearly to allege
facts demonstrating that he is a proper party to
invoke judicia resolution of the dispute and the
exercise of the court's remedia powers. The
essence of standing is whether the party invoking
federa jurisdiction is entitled to have the court
decide the merits of the dispute. The three elements
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which constitute the irreducible constitutiona
minimum of standing are injury in fact, causation,
and redressability.

Civil Procedure > Judgments > Summary
Judgment > Burdens of Proof

Civil Procedure > Preliminary
Considerations > Justiciability > Standing

HN9[&] Summary Judgment, Burdens of Proof

It is important to note that an inquiry into standing
is not a review of the merits of the plaintiff's
claims. At the summary judgment stage all material
facts aleged must be accepted as true as long as
they are capable of proof at trial. The burden is on
the party responding to a summary judgment
motion to present some evidence creating an issue
of material fact on the issues of injury, causation,
and redressability. Generalized allegations of injury
resulting from the defendant's conduct will suffice
to establish standing at the pleading stage.

Civil
Procedure > ... > Justiciability > Standing > Bur
dens of Proof

Civil Procedure > ... > Responses > Defenses,
Demurrers & Objections > Motions to Dismiss

HN10[&] Standing, Burdensof Proof

A plaintiff's standing is distinct from the merits of
the plaintiff's cause of action. Where there are
multiple plaintiffs and multiple claims, at least one
plaintiff must demonstrate standing for each clam
and each form of relief being sought. If a plaintiff
lacks Article Ill standing, a federal court has no
subject-matter jurisdiction over the claim and the
court must dismiss the action.

Civil
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Procedure > ... > Justiciability > Standing > Bur
dens of Proof

HN11[&] Standing, Burdensof Proof

The plaintiffs meet the Article Il standing
requirement if any one of them has standing to sue.
When a state statute is alleged to violate the
dormant Commerce Clause, plaintiffs have standing
if the law has a direct negative effect on their
borrowing power, financial strength, and fiscal
planning. An injury can be actual or threatened.
The plaintiffs have standing to challenge the facia
validity of a law when they allege an actual, well-
founded fear the law will be enforced against them.

Civil
Procedure > ... > Justiciability > Standing > Inj
ury in Fact

HN12[%] Standing, Injury in Fact

A negative effect on borrowing power or denial of
business opportunity constitute sufficient injury for
Article I11 standing purposes.

Civil
Procedure > ... > Justiciability > Standing > Bur
dens of Proof

HN13[%] Standing, Burdens of Proof

It is not necessary for a plaintiff to show that he had
contracted with an out-of-state company in order to
show the injury necessary for standing to exist.
This is because plaintiffs have standing to
challenge the facia validity of a regulation
notwithstanding the pre-enforcement nature of a
lawsuit, where the impact of the regulation is direct
and immediate and they allege an actual, well-
founded fear that the law will be enforced against
them.
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Constitutional Law > Equal Protection > Nature
& Scope of Protection

HN14[&] Equal Protection, Nature & Scope of
Protection

The basic underlying principle of the Equal
Protection Clause requires the government to treat
similarly situated people alike.

Civil Rights Law > Protection of
Rights > Section 1983 Actions > Elements

HN15[&] Section 1983 Actions, Elements

In order to state aclaim under 42 U.S.C.S. § 1983, a
plaintiff must allege the violation of a right,
privilege, or immunity secured by the Constitution
and laws of the United States, and must show that
the alleged deprivation was committed by a person
acting under color of state law, regulation, or
ordinance. Section 1983 does not itself create
substantive rights or confer standing, but rather
provides a remedy for the deprivations of rights
established elsewhere. Standing must be established
on another basis before a section 1983 claim can
proceed. In other words, a plaintiff who challenges
the constitutionality of a state statute using Section
1983 must establish only the traditional elements of
Article Il standing for the underlying claim as
there are no Section 1983-specific standing
requirements. Section 1983.

Civil Procedure > ... > Summary
Judgment > Entitlement as Matter of
Law > Appropriateness

Civil Procedure > ... > Summary
Judgment > Burdens of Proof > Movant
Persuasion & Proof

HN16[%] Entitlement as Matter of Law,
Appropriateness

Summary judgment is appropriate when the
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evidence, viewed in a light most favorable to the
non-moving party, indicates that no genuine issues
of material fact exist and that the moving party is
entitled to judgment as a matter of law. Fed. R. Civ.
P. 56(a). Summary judgment is not appropriate if
there are factual disputes that may affect the
outcome of the case under the applicable
substantive law. An issue of material fact is
genuine if the evidence would allow a reasonable
jury to return a verdict for the non-moving party. A
court must inquire whether the evidence presents a
sufficient disagreement to require the submission of
the case to ajury or whether the evidence is so one-
sided that one party must prevail as a matter of law.
The moving party bears the responsibility of
informing the court of the basis for the motion and
identifying the portions of the record which
demonstrate the absence of a genuine issue of
material fact. The non-moving party may not rely
merely on alegations or denias in its own
pleading; rather, its response must set out specific
facts showing a genuine issue for trial. Fed. R. Civ.
P. 56(c)(1). The court must consider the substantive
standard of proof when ruling on a motion for
summary judgment.

Constitutional Law > Congressional Duties &
Powers > Commerce Clause

HN17[&] Congressional Duties & Powers,
Commer ce Clause

The Commerce Clause grants to the United States
Congress the power to regulate Commerce among
the severa States. U.S Const. Art. |, § 8. The
Commerce Clause has long been understood to
have a negative or dormant implication. The
dormant Commerce Clause prohibits states from
enacting laws that discriminate against or unduly
burden interstate commerce. The purpose of the
dormant Commerce Clause isto prevent states from
promulgating protectionist policies which would
inhibit free trade among the states. The Commerce
Clause reflects a central concern of the Framers
that was an immediate reason for calling the
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Constitutional Convention: the conviction that in
order to succeed, the new Union would have to
avoid the tendencies toward economic
Balkanization that had plagued relations among the
Colonies and later among the States under the
Articles of Confederation.

Consgtitutional Law > Congressional Duties &
Powers > Commerce Clause > Dormant
Commerce Clause

HN18[&]  Commerce
Commerce Clause

Clause, Dor mant

When a state law is chalenged on dormant
Commerce Clause grounds it is subject to a two-
tiered analysis. The first tier analysis requires the
court to determine whether the law discriminates
against interstate commerce. Discrimination in this
context means the differential treatment of in-state
and out-of-state economic interests that benefits the
former and burdens the later. A law can
discriminate in three ways: 1) it can discriminate on
its face; 2) it can have a discriminatory purpose; or
3) it can have a discriminatory effect. If a state law
IS determined to be discriminatory, it is per se
invalid unless the state can show, under rigorous
scrutiny, that it has no other means to advance the
legitimate state interest. If a law is found non-
discriminatory under afirst tier analysis, the second
tier analysis, otherwise known as the Pike
balancing test, provides the law will be found
uncongtitutional if the burden it imposes on
Interstate commerce is clearly excessive in relation
to its putative local benefits.

Business & Corporate

Compliance > Businesses &

Corporations > Corporations > Corporate
Formation

Business & Corporate

Law > Corporations > Corporate Formation

Constitutional Law > Congressional Duties &
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Powers > Commerce Clause > Dormant
Commerce Clause

Governments > Agriculture & Food > General
Overview

Business & Corporate Law > Limited Liability
Companies > Formation

HN19[&] Corporations, Corporate Formation

From the plain language of the definitions, it is
clear that the family farm exception, N.D.C.C. §
10-06.1-12, requires the entity to be a North Dakota
corporation or a limited liability company in order
for the exception to apply. The court finds that such
a requirement would clearly discriminate against
out-of-state interests in violation of the dormant
Commerce Clause under current Eighth Circuit
case law. The differential treatment of in-state and
out-of-state entities that benefits the former while
burdening the latter violates the dormant Commerce
Clause.

Administrative Law > Judicial
Review > Standards of Review > Deferenceto
Agency Statutory Interpretation

Governments > Legislation > Interpretation

HN20[&] Standards of Review, Deference to
Agency Statutory I nterpretation

Agency interpretation of statutory language should
be given deference if the statutory language is
ambiguous but not if the statutory language is clear,
plain, and unambiguous. A statute is ambiguous if
it is susceptible to differing but rational meanings.
Statutory language must be given its most natural
and obvious meaning.

Governments > Legidation > Interpretation

Governments > State & Territorid
Governments > Legidatures
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HN21[&] Legislation, Interpretation

It is improper to resort to legisative history when
the statute itself is plainly unambiguous. If the
language of a statute is unambiguous, legidative
intent is presumed clear from the face of the statute,
legislative history should only be consulted when a
statute contains textual ambiguity.

Governments > State & Territorial
Governments > Employees & Officials

Governments > Courts > Judicial Precedent

HN22[%] State & Territorial
Employees & Officials

Governments,

In North Dakota, an Attorney General's opinion,
while not binding on North Dakota courts, has
important bearing on the construction and
interpretation of a statue. An Attorney Genera's
opinion which gives contemporaneous construction
to a statute is entitled to special consideration.
Legislative acquiescence over time affords an
Attorney Genera's opinion greater weight. A
weight is due an attorney general's opinion
implicitly approved by the Legislature.

Business & Corporate

Compliance > Businesses &

Corporations > Corporations > Corporate
Formation

Business & Corporate

Law > Corporations > Corporate Formation

Business & Corporate Law > Limited Liability
Companies > Formation

Governments > Agriculture & Food > General
Overview

Constitutional Law > Congressional Duties &
Powers > Commerce Clause > Dormant
Commerce Clause
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HN23[&] Corporations, Corporate Formation

The Court finds the operational requirements in
N.D.C.C. § 10-06.1-12(6), the family farm
exception, do not violate the dormant Commerce
Clause. Despite the operational requirements do not
require a physical presence on the farm, it would be
helpful if the Legidature adopted a clarifying
definition or otherwise revised the statutory
language to make it clear no actual physical
presence on the farm is required.

Consgtitutional Law > Congressional Duties &
Powers > Commerce Clause

Governments > Legislation > Interpretation

HN24[&] Congressional Duties & Powers,
Commer ce Clause

To determine whether there was a discriminatory
purpose behind alaw, courts look to both direct and
indirect evidence. Direct evidence includes
statements by lawmakers and statements and
conduct by drafters. Indirect evidence includes
irregularities in the drafting process that hint at
such a purpose.

Governments > Legidation > Interpretation

Governments > State & Territorid
Governments > Legidatures

HN25[%] Legisation, Interpretation

Witness testimony carries little weight in assessing
legidative intent as witnesses are not lawmakers.
The statements by lawmakers may evidence a
discriminatory purpose.

Consgtitutional Law > Congressional Duties &
Powers > Commerce Clause

HN26[%] Congressional Duties & Powers,
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Commer ce Clause

In some sense, every state law is enacted to further
state interests. But this does not mean every state
law violates the Commerce Clause. There must be a
showing of discriminatory purpose. The Commerce
Clause does not guarantee access to the corporate
form. Noting a corporation is a creature of statute
which cannot exist without the consent of the state
and which is subject to whatever conditions a state
may impose.

Consgtitutional Law > Congressional Duties &
Powers > Commerce Clause

HN27[%] Congressional
Commer ce Clause

Duties & Powers,

If alaw fails any one of the three first-tier tests for
facia discrimination, discriminatory purpose, or
discriminatory effect, then the law survives only if
the state can demonstrate, under rigorous scrutiny,
that it has no other means to advance a legitimate
local interest.

Governments > Legidation > Severability
HN28[%] Legislation, Severability

Severance is the preferred remedy under both North
Dakota and federal law. The United States Supreme
Court's preference is for enjoining only the
unconstitutional language while leaving the
remainder intact. The declaration of part of alaw as
being unconstitutional does not require a court to
aso declare the remainder void, unless all
provisions are so connected and dependent upon
each other that it cannot be presumed that the
legislature would have enacted the valid sections
without the unconstitutional sections. It is a
fundamental principle that a statute may be
constitutional in one part and unconstitutional in
another part and that if the valid part is severable
from the rest, the portion which is constitutional
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may stand while that which is unconstitutional is
stricken out and rejected. North Dakota law aso
contains a general savings clause which reinforces
the principle of preferring severance to voiding an
entire enactment. N.D. C.C. § 1-02-20 provides that
in the event that any clause, sentence, paragraph,
chapter, or other part of any title, is adjudged by
any court of competent or final jurisdiction to be
invalid, such judgment does not affect, impair, nor
invalidate any other clause, sentence, paragraph,
section, or part thereof directly involved in the
controversy in which such judgment has been
rendered.

Governments > Legidation > Severability
HN29[¥] Legislation, Severability

In determining whether severance is permissible,
the primary question involves the ascertainment of
legidative intent.

Counsel: [**1] For North Dakota Farm Bureau,
Inc., Galegher Farms, Inc., Brian Gerrits, Breeze
Dairy Group, LLC, Paul Ivesdal, North Dakota
Pork Council, Bill Price, Global Beef Consultants,
LLC, Plaintiffs: Claire Louise Smith, DORSEY &
WHITNEY LLP, LEAD ATTORNEY S, DORSEY
& WHITNEY LLP, FARGO, ND; JoLynn
Markison, DORSEY & WHITNEY LLP,
Minneapolis, MN.

For Attorney General of North Dakota, Wayne
Stenehjem in his official capacity as Attorney
Genera of North Dakota, Defendant: Joseph P.
Biake, Matthew A. Sagsveen, Attorney General's
Office, Bismarck, ND.

For Farmers Educational and Cooperative Union of
America, North Dakota Division, doing business
as, North Dakota Farmers Union, Intervenor: Scott
W. Carlson, LEAD ATTORNEY, Farmers Legal
Action Group, Inc., St. Paul, MN; Charles M.
Carvell, PEARCE & DURICK, BISMARCK, ND.

For Dakota Resource Council, a North Dakota
Non-Profit Corporation, Intervenor: Derrick L.
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Braaten, JJ William England, Kyra Hill,
BAUMSTARK BRAATEN LAW PARTNERS,
BISMARCK, ND.

Judges: Daniel L. Hovland, Chief United States
District Judge.

Opinion by: Daniel L. Hovland

Opinion

[*905] ORDER ON MOTIONS

Before the Court is Defendant North Dakota
Attorney General Wayne Stenehjem's ("State”)
motion for partial summary judgment [**2] filed
on June 21, 2017, and the Plaintiffs motion for
summary judgment filed on July 12, 2017. See
Docket Nos. 64 and 71. Also before the Court is
Defendant Dakota Resource Council's ("DRC")
motion to strike filed on September 6, 2017, and
Defendant Farmers Educational and Cooperative
Union of America North Dakota Division's
("Farmers Union") motion to dismiss and, in the
aternative, motion for judgment on the pleadings
filed on October 4, 2017. See Docket Nos. 93, 104,
and 113. The motions have been fully briefed. See
Docket Nos. 65, 72, 76, 78, 79, 80, 91, 92, 93-1, 95,
96, 100, 102, 105, 109, and 110. For the reasons set
forth below, the motions for summary judgment are
granted in part and denied in part. The motion to
strike, motion to dismiss, and motion for judgment
on the pleadings are denied.

|. BACKGROUND

On June 2, 2016, the Plaintiffs initiated this
declaratory judgment action challenging the
constitutionality of Chapter 10-06.1 of the North
Dakota Century Code. See Docket No. 1. The
Plaintiffs filed an [*906] amended complaint on
August 17, 2016. See Docket No. 19. On January 1,
2017, the Court entered an order alowing Farmers
Union and the DRC to intervene as Defendants. See
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Docket No. 56.

HN1[¥] Chapter 10-06.1 is officially known [**3]

as the Corporate or Limited Liability Company
Farming law ("Corporate Farming Law"). The
Corporate Farming Law was originally enacted in
1932 as an initiated measure. See Sienehjem ex rel.
Sate v. Nat'l Audubon Soc'y, Inc., 2014 ND 71, 844
N.W.2d 892, 897 (N.D. 2014). In its original form,
the Corporate Farming Law prohibited corporations
from owning farm or ranch land or engaging in the
business of farming or agriculture. I1d. Since 1932,
the law has been amended a number of times and it
now permits a number of exceptions to the general
rule prohibiting corporate farming. Chapter 10-06.1
"isrooted in the desire to preserve rural agricultural
land for use by family farmers' by making
unlawful, with some exceptions, corporate farming
and corporate ownership of farms as well as
farming and ownership of farms by limited liability
companies.

The Plaintiffs specifically challenge HN2[¥]
N.D.C.C. § 10-06.1-12 ("the family farm
exception”) which provides an exception for family
farms to the general ban on corporate farming if the
shareholders or members do not exceed fifteen in
number, are family members within a specified
degree of kinship, and meet other specified
requirements. The family farm exception was
added to the Corporate Farming Law in 1981. See
Sate v. J.P. Lamb Land Co., 401 N.W.2d 713, 715
(N.D. 1987). The Plaintiffs contend the family farm
exception is facialy [**4] discriminatory and
violates the Commerce Clause, the Privileges and
Immunities Clause, and the Equal Protection
Clause of the United Sates Constitution, and 42
U.SC. § 1983. The Plaintiffs seek a declaration that
the entirety of Chapter 10-06.1 is unconstitutional
and an injunction prohibiting its enforcement.

The relevant provisions of Chapter 10-06.1 provide
asfollows:
All  corporations and limited liability
companies, except as otherwise provided in this
chapter, are prohibited from owning or leasing
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land used for farming or ranching and from
engaging in the business of farming or
ranching. A corporation or a limited liability
company may be a partner in a partnership that
isin the business of farming or ranching only if
that corporation or limited liability company
complies with this chapter.

N.D.C.C. § 10-06.1-02.

HN3[¥] This chapter does not prohibit a domestic
corporation or adomestic limited liability company
from owning real estate and engaging in the
business of farming or ranching, if the corporation
meets all the requirements of chapter 10-19.1 or the
limited liability company meets al the
requirements of chapter 10-32.1 which are not
inconsistent with this chapter. The following
requirements also apply:

1. If a corporation, the corporation must not
have more than fifteen shareholders. If a
limited liability company, the limited [**5]
liability company must not have more than
fifteen members.

2. Each shareholder or member must be related
to each of the other shareholders or members
within one of the following degrees of kinship
or affinity: parent, son, daughter, stepson,
stepdaughter, grandparent, grandson,
granddaughter, brother, sister, uncle, aunt,
nephew, niece, great-grandparent, great-
grandchild, first cousin, or the spouse of a
person so related.

3. Each shareholder or member must be an
individual or one of the following:

a A trust for the benefit of an individual or
a class of individuas who are [*907]
related to every shareholder of the
corporation or member of the limited
liability company within the degrees of
kinship or affinity specified in this section.
b. An estate of a decedent who was related
to every shareholder of the corporation or
member of the limited liability company
within the degrees of kinship or affinity

Page 10 of 29

specified in this section.
4. A trust or an estate may not be a shareholder
or member if the beneficiaries of the trust or
the estate together with the other shareholders
or members are more than fifteen in number.

5. Each individual who is a shareholder or
member must be a citizen of the United [** 6]
States or a permanent resident alien of the
United States.

6. If a corporation, the officers and directors of
the corporation must be shareholders who are
actively engaged in_operating the farm or
ranch and at least one of the corporation's
shareholders must be an individual residing on
or_operating the farm or ranch. If a limited
liability company, the governors and managers
of the limited liability company must be
members who are actively engaged in
operating the farm or_ranch and at least one
of its members must be an individual residing
on or operating the farm or ranch.

7. An annua average of at least sixty-five
percent of the gross income of the corporation
or limited liability company over the previous
five years, or for each year of its existence, if
less than five years, must have been derived
from farming or ranching operations.

8. The income of the corporation or limited
liability company from nonfarm rent, nonfarm
royalties, dividends, interest, and annuities
cannot exceed twenty percent of the gross
income of the corporation or limited liability
company.

N.D.C.C. § 10-06.1-12 (emphasis added). The
dispute between the parties largely centers on the
meaning of the word "domestic® and the
phrases[**7] "actively engaged in operating the
farm or ranch" and "residing on or operating the
farm or ranch" in Section 10-06.1-12.

MPaintiff North Dakota Farm Bureau ("Farm
Bureau") is a non-profit corporation organized
under the laws of North Dakota, with its principal
place of business in Fargo, North Dakota. The Farm
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Bureau's voluntary membership consists of more
than 26,000 farm, ranch, and rural families residing
in North Dakota. The mission of the Farm Bureau
IS to advocate for agriculture and enhance the
economic opportunities of its membership while
promoting individual freedoms and self-reliance.
The Farm Bureau contends the Corporate Farming
Law interferes with its ability to fulfill its
organizational purpose and injures it members
because the law prohibits farmers from utilizing
beneficial business structures and limits the value
of their farms and ranches.

Plantiff Galegher Farms, Inc., is a farming
corporation organized under the laws of North
Dakota, with its principa place of business in
Thompson, North Dakota. Galegher Farms |eases
approximately 3,100 acres of North Dakota
farmland for crop farming purposes. The president
and vice-president of Galegher Farms are first
cousins and currently meet [**8] the kinship
requirements of Chapter 10-06.1-12. However, the
president's son and the vice-president's nephew
have expressed interest in becoming shareholdersin
the corporation but cannot as they do not meet the
Kinship requirements of Section 10-06.1-12.
Galegher Farms contends it is harmed by the
Corporate Farming Law's kinship requirements.

Plaintiff Brian Gerrits is an individual who resides
in De Pere, Wisconsin. Gerrits [*908] isamember
of a Wisconsin limited liability company, Breeze
Dairy Group, LLC, that engagesin dairy farming in
Wisconsin. Gerrits contends Chapter 10-06.1
prohibits him and Breeze Dairy from expanding
into North Dakota which limits his ability to earn a
living in his chosen occupation.

Plaintiff Breeze Dary Group, LLC ("Breeze
Dairy") is an LLC incorporated in the State of
Wisconsin. Breeze Dairy was founded in 2003 in
response to the changing farming economy. Breeze
Dairy was formed in 2003 by five families who
merged their dairy operations into a single limited
liability company. Breeze Dairy contendsit is not a
"domestic® LLC as defined by North Dakotas
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Corporate Farming Law. For these reasons, Breeze
Dairy contends it cannot expand into North Dakota
and thusis harmed by [**9] Chapter 10-06.1.

Plaintiff North Dakota Pork Council ("Pork
Council™) is a non-profit corporation organized
under the laws of North Dakota. The Pork Council
promotes the interests of pork producers and
provides them with educational resources and
services which enhance profitability. The Pork
Council contends Chapter 10-06.1 interferes with
its ability to fulfill its mission to help pork
producers enhance profitably as it precludes them
from utilizing beneficia business structures and
limits the value of the pork production operations
located within the state; causes them harm by
limiting the number of pork producers in North
Dakota, which in turn reduces its membership; and
limits its members access to capital and thus limits
the number of pork producers within North Dakota,
which negatively impacts the Pork Council's
membership.

Paintiff Bill Price is an individual who resides in
Center, North Dakota. Price is afarmer and rancher
involved in multiple farming and ranching
operations in North Dakota, including the Price
Cattle Ranch which is organized as a limited
liability partnership. Several of the operations in
which Price is involved in have been unable to
utilize the corporate [**10] business structure due
to their inability to meet the requirements in
Chapter 10-06.1, and they have aso been unable to
bring in capital through corporate investments.
Price is the managing partner of Price Cattle Ranch.
Price contends he would prefer to operate Price
Cattle Ranch as a corporation or limited liability
company but is prohibited by Chapter 10-06.1 from
doing so. Price al'so contends the next generation of
the Price family will not be able to continue the
Price Cattle Ranch as they do not meet the kinship
requirements of Section 10-06.1-12.

Defendant Wayne Stenehjem is the Attorney
Genera for the State of North Dakota. As Attorney
General, Stenehjem is charged with enforcing
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Chapter 10-06.1. The enforcement provisions
include court-ordered divestment and civil
penalties. See N.D.C.C. § 10-06.1-24.

Defendant Farmers Union is a non-profit
organization founded in 1927 to provide assistance
to farm families. Farmers Union is the largest
general farm organization in North Dakota, with
45,500 member families. Farmers Union works to
advance family farms and ranches and the quality
of life for North Dakotans through member
advocacy, educational programs, cooperative
initiatives, and insurance services. In the
early [**11] 1930s, Farmers Union drafted the
language for what would ultimately become North
Dakota's Corporate Farming Law. Farmers Union
has long been committed to preserving and has
actively defended North Dakota's Corporate
Farming Law which it sees as the foundation of
family farms, rura communities, the State's
agrarian heritage, and stewardship of natura
resources.

[*909] Defendant DRC is anonprofit organization

formed in 1978 with the purpose of protecting
North Dakotas rural communities, family farms,
agricultural economy, soil, land, and water. The
DRC consists of approximately 1,000 members,
more than half of whom are farmers and ranchers

. LEGAL DISCUSSION

A.MOTIONTO STRIKE

The DRC moves to strike portions of the
declarations of John L. Galegher, Jr. (Docket No.
81), Brian Gerrits (Docket. No. 82), Tamra Heins
(Docket No. 84), and Bill Price (Docket No. 85)
filed by the Plaintiffs in support of their motion for
summary judgment. See Docket No. 93. The DRC
contends the declarations do not comply with Rule
56(c) of the Federal Rules of Civil Procedure. The
Plaintiffs maintain they have complied with the

requirements of Rule 56(c).
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HN4[#*] Rule 56(c) requires that an affidavit or
declaration used to support a summary judgment
motion must be made upon personal
knowledge[**12] and that the content of the
affidavit consists of facts that would be admissible
at trial. A careful review of the declarations to
which the DRC has objected reveals the Plaintiffs
have complied with the rule. In this case, the Court
is faced with cross-motions for summary judgment
in a declaratory judgment action chalenging the
constitutionality of a state law. The declarations in
question relate to the issue of standing and whether
the Plaintiffs have suffered an injury. In this
context, the witnesses are competent to give their
lay opinions as to the impact of the Corporate
Farming Law on themselves, their farming
operations, their membership, and the organizations
they operate. The Court would permit such
testimony at trial. As such, the Court finds the
DRC's contentions meritless and the motion is
denied.

B. STANDING

The State contends the Plaintiffs lack standing to
bring their Commer ce Clause claim. Farmers Union
contends the Plaintiffs lack standing to bring their
clams for violation of the Commerce Clause
(Count 1), the Privileges and Immunities Clause
(Count 11), and the Equal Protection Clause (Count
I11) and 42 U.S.C. § 1983 (Count 1V). The Plaintiffs
concede their Privileges and Immunities Clause
clam (Count Il) should be dismissed as it is
foreclosed by case law from the Eighth Circuit
Court of Appeas. [**13] Upon careful review of
the entire record, the Court concludes, for the
reasons set forth below, that the Plaintiffs have
standing.

HN5[¥] Federal Rule of Criminal Procedure
12(b)(1) governs motions to dismiss for lack of
subject matter jurisdiction. "Subject matter
jurisdiction defines the court's authority to hear a
given type of case." Carlsbad Tech., Inc. v. HIF
Bio, Inc., 556 U.S 635, 639, 129 S Ct. 1862, 173
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L. Ed. 2d 843 (2009). Jurisdictional issues are a
matter for the Court to resolve prior to trial. Osborn
v. United Sates, 918 F.2d 724, 729 (8th Cir. 1990).
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requires every plaintiff to demonstrate it has
standing when bringing an action in federal court.
Lujan v. Defenders of Wildlife, 504 U.S 555, 560-

HN6[¥] A federal district court's diversity
jurisdiction is limited to civil actions where the
matter in controversy exceeds $75,000 and is
between citizens of different states. 28 U.SC. §
1332(a)(1). It is well-established that diversity of
citizenship is determined at the time the action is
filed, and complete diversity among al parties is
required under 28 U.SC. § 1332 to invoke federal
jurisdiction. Associated Ins. Mgmt. Corp. v. Ark.
Gen. Agency, Inc., 149 F.3d 794, 796 (8th Cir.
1998). "Complete diversity of citizenship exists
where no defendant holds citizenship in the same
state where any plaintiff holds citizenship."
OnePoint Solutions, LLC v. Borchert, 486 F.3d
342, 346 (8th Cir. 2007). An LLC's citizenship is
the citizenship of each of its members. 1d.

[*910] HN7[*] "A court deciding a motion under
Rule 12(b)(1) must distinguish between a ‘facial
attack' and a ‘factual attack™ on jurisdiction.
Osborn, 918 F.2d at 729 n.6. In afacial attack, "the
court restricts itself to the face of the pleadings, and
the non-moving party receives the same protections
as it[**14] would defending against a motion
brought under Rule 12(b)(6)." Id. (internal citations
omitted). "In a factual attack, the court considers
matters outside the pleadings, and the non-moving
party does not have the benefit of 12(b)(6)
safeguards.” Id. (internal citation omitted). In this
case, the facts are disputed, numerous affidavits
have been submitted, and cross-motions for
summary judgment are also pending. Thus, the
Court will treat the motion as a factual attack,
consider material outside the pleadings, and not
assume the facts asserted in the complaint are true
in ruling on the motion. See Branson Label, Inc. v.
City of Branson, 793 F.3d 910, 915 (8th Cir. 2015).

HNS[¥] Article Il of the United States
Constitution limits the subject matter jurisdiction of
federal courts to "cases' and "controversies." U.S
Const. art. Ill, § 2. This jurisdictional limitation

61,112 S Ct. 2130, 119 L. Ed. 2d 351 (1992). "Itis
the responsibility of the complainant clearly to
allege facts demonstrating that he is a proper party
to invoke judicial resolution of the dispute and the
exercise of the court's remedial powers." Warth v.
Sdin, 422 U.S 490, 518, 95 S Ct. 2197, 45 L. Ed.
2d 343 (1975). The essence of standing is whether
the party invoking federal jurisdiction is entitled to
have the court decide the merits of the dispute. |d.
at 498. The three elements which constitute
the[**15] "irreducible constitutional minimum of
standing” are injury in fact, causation, and
redressability. Lujan, 504 U.S. at 560-61.

HNY[#] It is important to note that an inquiry into
standing is not a review of the merits of the
plaintiff's claims. Oti Kaga, Inc. v. SD. Hous. Dev.
Auth., 342 F.3d 871, 878 (8th Cir. 2003). At the
summary judgment stage all material facts alleged
must be accepted as true as long as they are capable
of proof at trial. 1d. The burden is on the party
responding to a summary judgment motion to
present some evidence creating an issue of material
fact on the issues of injury, causation, and
redressability. 1d. Generalized allegations of injury
resulting from the defendant's conduct will suffice
to establish standing at the pleading stage. See
Lujan, 504 U.S at 561; Constitution Party of SD.
v. Nelson, 639 F.3d 417, 420 (8th Cir. 2011).

HNI0[¥] A plaintiff's standing is distinct from the
merits of the plaintiff's cause of action. Am. Farm
Bureau Fed'n v. United States EPA, 836 F.3d 963,
968 (8th Cir. 2016). Where there are multiple
plaintiffs and multiple claims, at least one plaintiff
must demonstrate standing for each claim and each
form of relief being sought. Town of Chester, N.Y.
v. Laroe Edtates, Inc., 137 S Ct. 1645, 1650-51,
198 L. Ed. 2d 64 (2017). If a plaintiff lacks Article
Il standing, a federa court has no subject-matter
jurisdiction over the clam and the court must
dismiss the action. Higgins Elec., Inc. v. O'Fallon
Fire Prot. Dist., 813 F.3d 1124, 1128 (8th Cir.
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2016).

1. COUNT | — DORMANT COMMERCE
CLAUSE

The Defendants contend the Plaintiffs do not have
standing to bring a dormant Commerce Clause
claim because [**16] they have failed to introduce
admissible [*911] evidence sufficient to establish
that any Plaintiff has suffered an "actua or
imminent” injury that is causally connected to any
state action. The Plaintiffs contend otherwise. The
Court concludes the Plaintiffs, much like the
plaintiffs in Hazeltine and Jones, have standing
because the Corporate Farming Law has a direct
negative impact on their ability to raise out-of-state
capital, earn income, increase farm values, and
utilize preferred business structures. See SD. Farm
Bureau, Inc. v. Hazeltine, 340 F.3d 583, 592 (8th
Cir. 2003) (finding plaintiffs who expected an
imminent loss of business had standing to challenge
South Dakota's ban on corporate farming); Jones v.
Gale, 470 F.3d 1261, 1267 (8th Cir. 2006) (finding
plaintiffs had standing to challenge a Nebraska ban
on corporate farming because the law had a direct
negative effect on their ability to earn income,
borrow money, and optimize financial planning
decisions).

HN11[#] This case involves six plaintiffs. The
Plaintiffs meet the Article 111 standing requirement
if any one of them has standing to sue. N.D. v.
Heydinger, 825 F.3d 912, 917 (8th Cir. 2016).
When a state statute is alleged to violate the
dormant Commer ce Clause, plaintiffs have standing
if the law "has a direct negative effect on their
borrowing power, financia strength, and fiscal
planning." Jones, 470 F.3d at 1267; Heydinger, 825
F.3d at 917. An injury can[**17] be actua or
threatened. Keller v. City of Fremont, 719 F.3d
931, 947 (8th Cir. 2013). Plaintiffs have standing to
challenge the facia validity of a law when they
alege an "actual, well-founded fear the law will be
enforced against them.” Id. It is undisputed the
State regularly enforces the Corporate Farming
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Law. As the declarations of Gerrits, Price, and
Galegher demonstrate, the Plaintiffs have a
reasonable belief, based upon the plain text of the
statute, that the Corporate Farming Law will be
enforced against them to their economic detriment.
See Docket Nos. 81, 82, and 85. Thus, they have
standing to assert a facia chalenge to the
constitutionality of the law.

Plaintiff Breeze Dairy Group is a Wisconsin LLC,
and its chief executive officer is Brian Gerrits.
Gerrits asserts in his declaration that Breeze Dairy
would like to expand its dairy operations into North
Dakota but cannot do so based on the plain
language of the Corporate Farming Law which
permits only "domestic" entities from farming in
North Dakota. The Corporate Farming Law also
requires at least one member or shareholder to
"reside on or operate the farm or ranch." Breeze
Dairy and Gerrits contend these restrictions prevent
Breeze Dairy from expanding its farming
operations [**18] into North Dakota, thus causing
them economic harm.

Plaintiff Bill Price is a fourth generation North
Dakota farmer and rancher. He has been engaged in
multiple farming, ranching, and consulting
operations in North Dakota over the last 25+ years.
One such operation is the Price Cattle Ranch, a
limited liability partnership. Price would like to
bring out-of-state capital into his operations
through corporate investments, but contends he is
prohibited from doing so by the Corporate Farming
Law. Price contends this prohibition causes him
economic harm.

Plaintiff Galegher Farms, Inc. is a North Dakota
corporation established in 1986. John Galegher, Jr.,
is the president and owner of Galegher Farms. It
leases approximately 3,100 acres of North Dakota
farmland for crop farming purposes. Galegher
Farms would like to access out-of-state capital
through corporate investment in order to fund its
operations but is prohibited from doing so by the
Corporate Farming Law. This prohibition increases
the cost of capital investments and thus harms
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Galegher Farms economically.

[*912] These injuries to Gerrits, Breeze Dairy,
Price, and Gaegher are comparable to the
economic harms suffered by the plaintiffs
in[**19] Jones and Hazeltine. See Jones, 470 F.3d
at 1267; Hazeltine, 340 F.3d at 592. HN12[¥] A
negative effect on borrowing power or denial of
business opportunity constitute sufficient injury for
Article 11l standing purposes. Hazeltine, 340 F.3d
at 592. The Plaintiffs in this case have shown such
aninjury.

Contrary to the suggestion of the Defendants, the
Plaintiffs here, who raise a facial challenge to the
Corporate Farming Law, are not required to show
they applied for and were denied certificates to
farm in North Dakota in order to demonstrate an
injury. HN13[#] It is not necessary for a plaintiff
to show that he had contracted with an out-of-state
company in order to show the injury necessary for
standing to exist. Jones, 470 F.3d at 1267. Thisis
because "'plaintiffs have standing to challenge the
facial validity of a regulation notwithstanding the
pre-enforcement nature of a lawsuit, where the
impact of the regulation is direct and immediate
and they allege an actual, well-founded fear that the
law will be enforced against them." Keller, 719
F.3d at 947 (quoting Gray v. City of Valley Park,
567 F.3d 976, 984 (8th Cir.2009)). The Plaintiffs
fears that the Corporate Farming Law will be
enforced against them are well-supported by the
plain language of the law and reinforced by the
undisputed fact that the North Dakota Attorney
General regularly enforces the law which
provides[**20] for civil penalties and court-
ordered divestment as remedies for violation of the
law. See Heydinger, 825 F.3d at 917; see also
Stenehjem ex rel. State v. Nat'| Audubon Soc'y,
Inc., No. 47-2009-C-425 (Stutsman County Dist.
Ct. Dec. 12, 2011) ("NAS I"); Senehjem ex rel.
Sate v. Crossands, Inc., No. 20-05-C-002 (Griggs
County Dist. Ct. June 5, 2009) ("Crosslands | ").
The Defendants' contention that the Plaintiffs have
misinterpreted the Corporate Farming Law is
unpersuasive as such an argument goes to the
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merits of the Plaintiffs claims; such an examination
being impermissible when assessing standing.
Warth, 422 U.S at 500 ("standing in no way
depends on the merits of the plaintiff's contention
that particular conduct isillega™).

The Court finds the Plaintiffs have established, for
purposes of standing, an actual and well-founded
fear, supported by admissible evidence, that the
Corporate Farming Law may be enforced against
them. Having determined that a concrete and
imminent injury has been shown, there can be no
guestion that the injury has been caused by state
action which can be redressed by a favorable ruling
and a properly tailored injunction. Jones, 470 F.3d
at 1267; Keller, 719 F.3d at 947-48 (noting that
when state action is subject to afacial challenge by
a plaintiff [**21] who is a target or object of that
action there is usually little question that the action
has caused the plaintiff injury, and that a judgment
and injunction preventing the action will redressiit).
2. COUNT 1l — EQUAL PROTECTION
CLAUSE

Farmers Union contends in its motion to dismiss
that the Plaintiffs do not have standing to pursue an
Equal Protection challenge to Chapter 10-06.1
because they have not suffered any concrete harm.
The Plaintiffs alege in the amended complaint that
Chapter 10-06.1 alows some North Dakota
corporations and L L Cs the opportunity to own farm
land or ranch land in North Dakota while denying
the same opportunities to out-of-state entities.
Specifically, Plaintiffs contend Section 10-06.1-12
creates exceptions to the genera prohibition on
owning farmland and ranchland [*913] for only
domestic corporations and domestic limited
liability companies, thereby treating them
differently than it does foreign corporations and
foreign limited liability companies. See Docket No.
19, §113.

HN14[#] The basic underlying principle of the
Equal Protection Clause requires "the government
to treat similarly situated people alike." Klinger v.
Dep't of Corr., 31 F.3d 727, 731 (8th Cir. 1994).
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As the Paintiffs read Section 10-06.1-12, the
family farm exception violates the smple command
of the Equal Protection Clause, by treating
corporations and limited [**22] liability companies
interested or engaged in the business of farming
and ranching differently based on where they are
incorporated or organized. While the Defendants
disagree with this reading of the family farm
exception, it is certainly reasonable, and standing in
no way depends on the merits of a plaintiff's claim
or contention that particular conduct is prohibited
by law. Warth, 422 U.S at 500. The Plaintiffs have
aleged they are harmed by the family farm
exception as they are not "domestic" entities and
thus are unable to take advantage of it, and it limits
their access to out-of-state capital. These
alegations are supported by declarations (see
Docket Nos. 81, 82, 83, 85, and 97) setting forth
specific facts which the Court must accept as true
for purposes of determining standing. Lujan, 504
U.S at 561. For instance, Breeze Dairy is a
Wisconsin LLC and thus not a "domestic" LLC as
the Plaintiffs read Section 10-06.1-12. Any member
of the Farm Bureau or Pork Council seeking to take
advantage of the family farm exception through the
use of a "foreign" corporation or LLC would be
unable to do so, while this would not be the case for
"domestic" entities. The Court concludes that the
Plaintiffs have adequately alleged how Chapter 10-
06.1[**23] injures them by treating them
differently than it does domestic corporations and
LLCs and individuals seeking to establish entities
to own farmland or ranchland in North Dakota.
Therefore, the Plaintiffs have standing to pursue an
Equal Protection challenge.

3. COUNT IV —42U.S.C. §1983

HN15[F] In order to state a claim under 42 U.SC.
§ 1983, a plaintiff must allege the violation of a
right, privilege, or immunity secured by the
Constitution and laws of the United States, and
must show that the alleged deprivation was
committed by a person acting under color of state
law, regulation, or ordinance. Neighborhood
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Enterprises, Inc. v. City of &. Louis, 540 F.3d 882,
885 (8th Cir. 2008). Section 1983 does not itself
create substantive rights or confer standing, but
rather provides a remedy for the deprivations of
rights established elsewhere. Tarsney v. O'Keefe,
225 F.3d 929, 939 (8th Cir. 2000). "Standing must
be established on another basis before a section
1983 claim can proceed.” Id. In other words, a
plaintiff who challenges the congtitutionality of a
state statute using Section 1983 must establish only
the traditional elements of Article Il standing for
the underlying claim as there are no " Section 1983-
specific" standing requirements. See Virginia V.
Am. Booksellers Assn, Inc., 484 U.S 383, 392, 108
S Ct. 636, 98 L. Ed. 2d 782 (1988) (finding
standing to bring a claim under Section 1983
existed because "the law is aimed directly at
plaintiffs, who, if their interpretation of the statute
is correct, will have to take [**24] significant and
costly compliance measures or risk criminal
prosecution™). Because the Plaintiffs have
demonstrated they have standing to pursue their
dormant Commerce Clause and Equal Protection
claims, they also have standing to pursue relief
under 42 U.SC. § 1983. As North Dakota Attorney
Generad Wayne Stenehjem is the state official
charged with enforcing Chapter 10-06.1, it was
entirely [*914] appropriate to name him as a
defendant in his official capacity. Farmers Union's
arguments to the contrary go to the merits of a
Section 1983 claim rather than the standing issue
and are unpersuasive.

C.JUDGMENT ON THE PLEADINGS

In the alternative to its standing argument, Farmers
Union contends the amended complaint
mischaracterizes and inaccurately describes the
requirements of the Corporate Farming Law such
that judgment on the pleadings is warranted. The
Plaintiffs maintain these aleged
mischaracterizations are ssimply their substantive
position as to the proper interpretation and
application of Chapter 10-06.1. The Court agrees
that these interpretive disagreements are not
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mischaracterizations that would justify judgment on
the pleadings. Rather, such disputes go to the heart
of the case and will be resolved below in relation to
the [**25] summary  judgment motions.
Accordingly, Farmers Union's motion for judgment
on the pleadingsis denied.

D. DORMANT COMMERCE CLAUSE

The State and the Plaintiffs have both moved for
summary judgment on the Paintiffs dormant
Commerce Clause claim. HN16[%] Summary
judgment is appropriate when the evidence, viewed
in a light most favorable to the non-moving party,
indicates that no genuine issues of material fact
exist and that the moving party is entitled to
judgment as a matter of law. Davison v. City of
Minneapolis, Minn., 490 F.3d 648, 654 (8th Cir.
2007); see Fed. R Civ. P. 56(a). Summary
judgment is not appropriate if there are factual
disputes that may affect the outcome of the case
under the applicable substantive law. Anderson v.
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motion for summary judgment. Anderson, 477 U.S
at 252.

The Plaintiffs dormant Commerce Clause
contentions are two-fold. First, the Plaintiffs
maintain that Section 10-06.1-12 of the Corporate
Farming Law, known as the family farm exception,
prohibits out-of-state individuals and corporations
from engaging in farming or ranching in North
Dakota. See Docket No. 19, 9 36, 51, 57, and 70.
Second, the Plaintiffs contend the family farm
exception prevents North Dakota farmers from
utilizing outside capital in their operations, or
entering into business relationships with out-of-
state corporations. See Docket No. 19, 11 36, 70,
71, and 78. Specificaly, the Plaintiffs object to the
phrases "domestic corporation” or "domestic
limited liability company" and "actively engaged in
operating the farm or ranch" and "residing on or
operating the [*915] farm or ranch" found in the
language of the family farm exception.

HN17[*] The Commerce Clause grants to

Liberty Lobby, Inc., 477 U.S 242, 248, 106 S Ct.
2505, 91 L. Ed. 2d 202 (1986). An issue of material
fact is genuine if the evidence would allow a
reasonable jury to return a verdict for the non-
moving party. Id.

The Court must inquire whether the evidence
presents a sufficient disagreement to require the
submission of the case to a jury or whether the
evidence is so one-sided that one party must prevail
as a matter of law. Diesel Mach., Inc. v. B.R. Lee
Indus., Inc., 418 F.3d 820, 832 (8th Cir. 2005). The
moving party bears the responsibility of informing
the court of the basis for the motion and identifying
the portions of the record which demonstrate the
absence of a genuine issue of material fact.
Torgerson v. City of Rochester, 643 F.3d 1031,
1042 (8th Cir. 2011). The non-moving party may
not [**26] rely merely on alegations or denialsin
its own pleading; rather, its response must set out
specific facts showing a genuine issue for trial. Id.;
Fed. R. Civ. P. 56(c)(1). The court must consider
the substantive standard of proof when ruling on a

Congress the power "[t]o regulate Commerce . . .
among the several States." U.S. Const. Art. |, § 8.
The Commerce Clause has long been
understood [**27] to have a "negative or dormant
implication." S._Union Co. v. Mo. Public Serv.
Comm'n, 289 F.3d 503, 507 (8th Cir. 2002). The
dormant Commerce Clause prohibits states from
"enact[ing] laws that discriminate against or unduly
burden interstate commerce." Hazeltine, 340 F.3d
at 592. The purpose of the dormant Commerce
Clause is to prevent states from promulgating
protectionist policies which would inhibit free trade
among the states. Id. The Commerce Clause
"reflect[s] a central concern of the Framers that was
an immediate reason for calling the Constitutional
Convention: the conviction that in order to succeed,
the new Union would have to avoid the tendencies
toward economic Balkanization that had plagued
relations among the Colonies and later among the
States under the Articles of Confederation.” Hughes
v. Okla., 441 U.S 322, 325,99 S Ct. 1727, 60 L.
Ed. 2d 250 (1979).
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HN18[¥] When a state law is chalenged on
dormant Commerce Clause grounds it is subject to
a two-tiered analysis. Hazeltine, 340 F.3d at 593.
The first tier analysis requires the court to
determine whether the law discriminates against
interstate commerce. Jones, 470 F.3d at 1267.
"Discrimination in this context means the
'differential treatment of in-state and out-of-state
economic interests that benefits the former and
burdens the later.” Hazeltine, 340 F.3d at 593
(quoting Or. Waste Sys., Inc. v. Dep't of Envil.
Quality, 511 U.S 93, 99, 114 S Ct. 1345, 128 L.
Ed. 2d 13 (1994)). A law can discriminate in three
ways: 1) it can discriminate on its face; 2) it can
have a discriminatory purpose; or 3) it can have a
discriminatory effect. [**28] Jones, 470 F.3d at
1267; Hazeltine, 340 F.3d at 593. If a state law is
determined to be discriminatory, it is per seinvalid
unless the state can show, under rigorous scrutiny,
that it has no other means to advance the legitimate
state interest. Jones, 470 F.3d at 1270; Hazeltine,
340 F.3d at 593. If a law is found non-
discriminatory under afirst tier analysis, the second
tier analysis, otherwise known as the Pike
balancing test, provides the law will be found
unconstitutional "if the burden it imposes on
interstate commerce 'is clearly excessive in relation
to its putative local benefits." Hazeltine, 340 F.3d
at 593 (quoting Pike v. Bruce Church, Inc., 397
U.S 137, 142, 90 S Ct. 844, 25 L. Ed. 2d 174

(1970)).

1. FACIAL DISCRIMINATION

The Court will first address whether the Corporate
Farming Law discriminates on its face. In order to
do that, the Court must address the two clauses in
the family farm exception which the Plaintiffs
contend violate the dormant Commer ce Clause.

a. Domestic Cor por ation

The disputed portion of Section 10-06.1-12 which
references "domestic corporation” and "domestic
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limited liability company" provides as follows:

This chapter does not prohibit a domestic
corporation or a domestic limited liability

company from owning rea estate and
engaging in the business of farming or

ranching, if the corporation meets all the
requirements of chapter 10-19.1 or the limited
liability company meets all the
requirements [**29] of chapter 10-32.1 which
are not inconsistent with this chapter.

N.D.C.C. § 10-06.1-12 (emphasis added). The
Corporate Farming Law does not define "domestic
corporation” or "domestic limited liability
company" but it does incorporate North Dakota's
Business Corporation Act (N.D.C.C. ch. 10-19.1)
[*916] and North Dakota's Limited Liability
Company Act (N.D.C.C. ch. 10-32.1). See N.D.C.C.
88 10-06.1-13 and 10-06.1-14. These Acts are fully
applicable to the family farm exception, "except
when inconsistent with the intent of this chapter”
and thus the Court will ook to them for definitions.
|d.

Chapter 10-19.1 (the Business Corporation Act)
defines "domestic corporation” as "a corporation,
other than a foreign corporation, organized for
profit and incorporated under or governed by this
chapter.” N.D.C.C. § 10-19.1-01(16). It defines the
term "foreign corporation,” as "a corporation
organized for profit which is incorporated under
laws other than the laws of this state for a purpose
for which a corporation may be incorporated under
this chapter." N.D.C.C. § 10-19.1-01(26). It defines
"domestic limited liability company” as "a limited
liability company, other than a foreign limited
liability company, organized under or governed by
chapter 10-32.1." N.D.C.C. § 10-19.1-01(34). It
defines the term “foreign limited liability
company,” as "a limited liability company [**30]
organized under laws other than the laws of this
state for a purpose for which a limited liability
company may be organized under chapter 10-32.1."
N.D.C.C. § 10-19.1-01(27).
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Chapter 10-32.1 (the North Dakota LLC Act)
defines "domestic corporation” as "a corporation,
other than a foreign corporation, organized for
profit and incorporated under chapter 10-19.1."
N.D.C.C. § 10-32.1-02(9). It defines "domestic
limited liability company" as "a limited liability
company, other than a foreign limited liability
company, organized under or governed by this
chapter excluding a nonprofit limited liability
company organized under or governed by chapter
10-36." N.D.C.C. § 10-32.1-02(28). It defines the
terms "foreign corporation” and "foreign limited
liability company,” virtually identically to the
North Dakota Business Corporation Act. N.D.C.C.
88 10-32.1-02(20) and (21).

HN19[#] From the plain language of these
definitions, it is clear that the family farm exception
requires the entity to be a North Dakota corporation
or a limited liability company in order for the
exception to apply. The Court finds that such a
requirement would clearly discriminate against out-
of-state interests in violation of the dormant
Commerce Clause under current Eighth Circuit
case law. See Jones, 470 F.3d at 1267 (stating
differential treatment of in-state and out-of-
state [**31] entities that benefits the former while
burdening the latter violates the dormant Commerce
Clause).

However, the Defendants maintain this
interpretation of the term "domestic" is incorrect.
The Defendants contend the word "domestic"
means "within the United States." This position is
taken by the North Dakota Attorney General, a
position which effectively ignores the plain
language of the statute and the laws it incorporates.
The Defendants maintain this interpretation is
permissible because the term "domestic" is
ambiguous. The Defendants contend the meaning
they afford the term "domestic" is supported by the
legidlative history, a state district court opinion, and
IS reasonable because it avoids constitutional
infirmity. The Court finds that the Defendants
interpretation of the word "domestic" is
unreasonable and clearly contrary to the plain
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language of the Corporate Farming Law and the
state laws it incorporates.

Because the North Dakota Attorney General's
interpretation is inconsistent with the clear and
unambiguous statutory language, that interpretation
need not be given deference. Delorme v. N.D. Dep't
of Human Servs., 492 N.W.2d 585, 587-88 (N.D.
1992) (noting HN20[¥] agency interpretation of
statutory language should be given deference if the
statutory language is ambiguous [**32] but not if
the statutory language is [*917] clear, plain, and
unambiguous). A statute is ambiguous if it is
susceptible to "differing but rational meanings.” Id.
at 588. Statutory language must be given its most
natural and obvious meaning. Jones, 470 F.3d at
1268; Little v. Tracy, 497 N.W.2d 700, 705 (N.D.
1993) (noting that when the wording of a statute is
unambiguous, "the letter of it is not to be
disregarded under the pretext of pursuing its
spirit").

In this case, the terms "domestic corporation” and
"domestic limited liability company” are expressly
defined in Chapters 10-19.1 and 10-32.1 to mean a
corporation or limited liability company created
under the laws of North Dakota. N.D.C.C. 88§ 10-
19.1-01(16), (26), (27), and (34) and N.D.C.C. 88
10-32.1-02(9), (20), (21), and (28). By
incorporating the requirements of Chapters 10-19.1
and 10-32.1, the Corporate Farming Law
necessarily adopts those Chapters definitions of
"domestic corporation” and "domestic limited
liability company." See N.D.C.C. 88 10-06.1.13
and 10-06.1-14. The household dictionary
definitions provided by the Defendants are
unpersuasive when the statute and the laws it
incorporates define the terms in question. In
addition, Black's Law Dictionary defines a
"domestic corporation” as one "organized and
chartered under the laws of a state”" while a"foreign
corporation” is one "organized and chartered
under [**33] the laws of another state." Black's
Law Dictionary (9th ed. 2009). The Black's Law

Dictionary's definitions are consistent with the
statutory definitions provided for under North
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Dakotalaw.

As for the decision of the North Dakota state
district court in NAS |, giving the term "domestic"
the broad definition proposed by the State, the
Court finds it unpersuasive. The state district court
offered scant analysis in support of its conclusion
and simply found the State's argument persuasive
and supported by the legidlative history. The lack of
analysis renders the opinion unhelpful. The
apparent reliance on legisative history misses the
mark as well. HN21[#] It is improper to resort to
legislative history when the statute itself is plainly
unambiguous. See Olson v. Job Serv. N.D., 2013
ND 24, 826 N.W.2d 36, 40 (N.D. 2013) (noting that
if the language of a statute is unambiguous,
"legidlative intent is presumed clear from the face
of the statute"); Olson v. Fairview Health Servs. of
Minn., 831 F.3d 1063, 1071 (8th Cir. 2016) (noting
legidlative history should only be consulted when a
statute contains textual ambiguity).

While the broad meaning of the term "domestic"
offered by the State is understandable from the
standpoint of avoiding a dormant Commerce
Clause violation, accepting the State's construction
would render the Corporate Farming Law's
incorporation [**34] of Chapters 10-19.1 and 10-
32.1 meaningless. Because the Court can find no
ambiguity in the term "domestic" as used in Section
10-06.1-12, and because when the term "domestic"
IS given its plain and ordinary meaning it gives
preference to North Dakota entities, the Court finds
this provision of the Corporate Farming Law
clearly violates the dormant Commerce Clause.

b. Operational Reguirements

Section 10-06.1-12(6), provides as follows:

If a corporation, the officers and directors of
the corporation must be shareholders who are
actively engaged in_operating the farm or
ranch and at least one of the corporation's
shareholders must be an individual residing on
or_operating the farm or ranch. If a limited
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liability company, the governors and managers
of the limited liability company must be
members who are actively engaged in
operating the farm or ranch and at least one
of its members [*918] must be an individual
residing on or_operating thefarm or ranch.

N.D.C.C. § 10-06.1-12(6) (emphasis added). The
Plaintiffs contend the emphasized language

("operational  requirements’) amounts to a
requirement that at least one member or
shareholder reside on the farm and such a

requirement violates the dormant Commerce
Clause. See Jones, 470 F.3d at 1268 (finding the
requirement of Nebraska law that at least one
family member [**35] reside on or engage in the
daily labor or management of the farm violated the
dormant Commerce Clause as it favored Nebraska
residents). A requirement that someone reside on or
work on the farm clearly violates the dormant
Commerce Clause. Id. Neither of the operational
requirements are defined by the Corporate Farming
Law.

The Defendants maintain North Dakotas family
farm exception does not contain a day-today |abor
requirement, and it is not necessary for any
shareholder to reside on the farm. Specifically, they
contend the family farm exception's first
requirement that a shareholder be "actively engaged
in operating the farm or ranch" can be met by a
shareholder performing management activities off-
site. The Defendants argue the second requirement
that at least one shareholder be "residing on or
operating the farm or ranch" can also be satisfied
by either residing on the farm or making
operational decisions from afar and without a
physical presence on the farm. The argument as to
both requirements is essentially the same, namely
the farm may be managed or operated from a
distance or remotely without requiring a physica
presence on the farm. For example, a non-resident
shareholder living off the farm and outside [** 36]
North Dakota may operate a North Dakota family
farm through management decisions made by that
individual and the actual planting, harvesting, and
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other operations may be contracted out to
independent  entities which perform custom
agriculture services.

The dispute over the operationa requirements
essentially comes down to whether a physical
presence in North Dakota is required to satisfy the
statutory language. The Plaintiffs contend a
physical presence is required while the Defendants
contend no physical presence is required and
management from a distance is acceptable. It is
undisputed that if the Plaintiffs are correct, the
dormant Commer ce Clause is violated. Both parties
have asserted reasonable interpretations of the
statutory language which is not defined by the law
itself.

The Defendants point to North Dakota Attorney
General Opinion 82-25 (April 12, 1982) ("NDAG
82-25"), NAS I, and Crosslands | to support their
interpretation of the operational requirements as not
requiring a physical presence in North Dakota. See
Docket Nos. 67-10, 67-11, and 67-12. The
Plaintiffs contend that making management
decisions from afar is a passive activity which does
not satisfy the family farm exception's
requirement [**37] of being actively engaged in
the operation of the farm or ranch. See Bornhorst v.
Budzik, No. C8-90-393, 1990 Minn. App. LEXIS
851, 1990 WL 119348 (Minn. Ct. App. Aug. 21,
1990) (unpublished) (concluding the plaintiffs were
not actively engaged in farming under Minnesota
law because they were simply investors who did
not participate in the planting, cultivating, or
harvesting of crops); Rengstorf v. Richards, 417
N.W.2d 138 (Minn. Ct. App. 1987) (finding the
defendant was actively engaged in farming under
Minnesota law because he harvested some hay
himself); 7 C.F.R. § 1400.201 (discussing the
meaning of actively engaged in farming under
Department of Agriculture regulations as including
"active personal labor" or "active persona
management"). The Plaintiffs also [*919] point to
the legidative history to support their
Interpretation.
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In 1982, just a year after the family farm exception
was enacted, the North Dakota Attorney Generad
issued an opinion regarding the family farm
exception that "a natura person who does not
reside upon a farm or ranch, but manages the
farming or ranching operation through employees,
may incorporate that farm or ranch.” See Docket
No. 67-12. The Attorney General explained that the
operational  requirements encompass  those
physically doing daily work "as well those persons
who make management decisions or who [**38]
hire others to perform the physical labor needed in
the operation of the farm or ranch." See Docket No.
67-12. HN22[¥] In North Dakota, an Attorney
Genera's opinion, while not binding on North
Dakota courts, has "important bearing on the
construction and interpretation of a statue." Hughes
v. Sate Farm Mut. Auto. Ins. Co., 236 N.W.2d 870,
876 (N.D. 1975). An Attorney General's opinion
which gives contemporaneous construction to a
statute is entitled to "special consideration.” See
Johnson v. Wells Cty. Water Res. Bd., 410 N.W.2d
525, 529 (N.D. 1987); Hilton v. N.D. Educ. Assn,
2002 ND 209, 655 N.W.2d 60, 65 (N.D. 2002).

The North Dakota Legidative Assembly has not
expressed disagreement with NDAG 82-25 since
the opinion was issued over three decades ago.
Such legislative acquiescence over time affords an
Attorney General's opinion greater weight. N.D.
Fair Hous. Council, Inc. v. Peterson, 2001 ND 81,
625 N.W.2d 551, 563 (N.D. 2001); see also Hilton,
655 N.W.2d at 65 (noting additional weight is due
"an attorney genera’s opinion implicitly approved
by the Legidature"). Since the Attorney General's
opinion was issued in 1982, state agencies have
relied upon NDAG 82-25 in implementing and
enforcing the Corporate Farming Law. Because
NDAG 82-25 was issued contemporaneously with
the enactment of the family farm exception and has
been impliedly approved by the North Dakota
Legidature's inaction, the Court will afford it
considerable weight in assessing the meaning of the
operational requirementsin Section 10-06.1-12(6).

The family [**39] farm exception's operationa
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requirements have twice been reviewed in state
district court in NAS | and Crosslands I. On both
occasions, the state district court analyzed the
family farm exception and found the operational
requirements did not require a physical presencein
North Dakota. See Docket Nos. 67-10 and 67-11.
In 2009, the state district court in Crosslands |
reviewed the family farm exception within Chapter
10-06.1, considered its text, applied principles of
statutory construction, analyzed the applicable
evidence, and concluded that the family farm
exception "does not require persons to reside on the
farm as long as there is an actively engaged person
operating the farm or ranch." See Docket No. 67-
11, p. 29. The state district court consequently
concluded that the operational requirements in the
family farm exception did not violate the dormant
Commerce Clause. See Docket No. 67-11, p. 32. In
2011, the state district court in NAS| reviewed the
family farm exception within Chapter 10-06.1,
considered its text, applied principles of statutory
construction, analyzed the applicable evidence, and
concluded that the family farm exception "does not
require a dailly physical presence or daily [**40]

labor to satisfy the ‘actively engaged' or ‘operating'
requirements.” See Docket No. 67-10, p. 28. The
state district court further concluded that the family
farm exception "does not favor North Dakota
residents in close enough proximity that a daily
commute is economically and physically possible.”
See Docket No. 67-10, p. 29. Both NAS | and
Crosslands | offer reasoned analysis of the
operational requirements and lend [*920] support
to the interpretation offered by the Defendants.

The Plaintiffs argue the legislative history supports
their contention that the family farm exception's
operational requirements demand an actual physical
presence on the farm or ranch. Specifically, the
Plaintiffs rely upon exchanges between Allen
Hoberg, Staff Council for the Legidative Council,
and Senators Dotzenrod, Barth, Wright, and Sorum
during a hearing on a 1979 hill (SB 2280). The
1979 hill, which was passed by the Legislature but
vetoed by Governor Link, was similar to the 1981
bill (SB 2233) which forms the core of the current

Page 22 of 29

version of the Corporate Farming Law. See Ross H.
Espeseth, North Dakota's Corporate Farming
Statute: An Analysis of the Recent Change in the
Law, 58 N.D. L. Rev. 283, 287 n. 38 (1982).
During this exchange, Senator [**41] Dotzenrod
stated that "there is nothing in this bill that states
that an outside corporation with the qualifications
of this bill couldn't come into North Dakota and
buy land." See Docket No. 67-7, p. 4. Hoberg
responded that "the provision in the bill states they
must be 'natural’ persons and must be related and
actively engaged in farming in North Dakota." See
Docket No. 67-7, p. 4. Senator Barth wanted it
clarified that "in order to be an officer or director of
the corporation, they must be actively engaged in
farming or ranching” and Hoberg concurred. See
Docket No. 67-7, p. 4. Senator Wright expressed
concern about "outside corporations coming in to
buy farm land." See Docket No. 67-7, p. 16.
Senator Sorum "stated the term 'actively engaged'
concerns him as it has no restrictions on it and felt
it should be defined.” See Docket No. 67-7, p. 16.

The Court finds these brief exchanges less than
helpful in defining the operational requirements and
shedding light on the question of whether an actual
physical presence on the farm is required. No
mention of defining the operational requirementsis
made. Indeed, Senator Sorum expressed a desire to
define "actively engaged” but no definition [**42]

was ever added to the bill and no discussion was
held as to what a definition should entail. Further,
while the 1979 bill may have been similar to the
1981 hill, the 1979 hill never became law and is not
the focus of this lawsuit.

To support their interpretation, the Plaintiffs also
rely on a discussion between several members of
the Senate Agricultural Committee on the 1981 hill.
The discussion is as follows:

Senator Dotzenrod proposed an amendment for
page 3, new subsection 10, which would say,
"Each shareholder or member of the
corporation must be actively engaged in
operating the farm or ranch". (sic) Senator



https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-PP62-D6RV-H2XS-00000-00&context=1530671

Sorum suggested instead that it read "the major
shareholder be actively engaged in farming";
(sic) Senator Albers indicated that this might
eliminate the small farmer and encourage large
farms to incorporate only. In the case of off
farm heirs: If one decided to sell their stock or
share of the land, they could only sell to those
who are actively engaged in farming the land,
giving these people control of the destiny of the
corporation.

See Docket No. 67-9, p. 5. While this discussion
referenced the operational requirements several
times, there was no mention of a physica
presence [**43] on the farm being necessary. It
would seem the discussion centered on whether
some or al of the shareholders must be actively
engaged in operating the farm and not on whether
being actively engaged in operating the farm
required a physical presence on the farm. The Court
finds the discussion of little assistance.

The Plaintiffs citation to comments made by James
Marsden, then director of public affairs for the
Farm Bureau, regarding [*921] the 1979 bill also
unavailing. While statements from lawmakers are
helpful in determining legislative intent, the Court
gives scant weight to comments from witnesses
such as Marsden, as statements from non-
lawmakers are of little help in determining
legidlative intent. See Jones, 470 F.3d at 1269
(noting statement by lawmakers may evidence a
discriminatory purpose).

The Plaintiffs reliance on Minnesota case law is
equally unpersuasive as it bears virtualy no
relation to North Dakota's Corporate Farming Law,
NDAG 82-25, NASI, and Crosslands I. In addition,
the provision of Minnesota law in question in
Rengstorf _and Bornhorst has been subject to
varying interpretations. See Federal Land Bank v.
Wessels, No. C7-88-2233, 1989 Minn. App. LEXIS
493, 1989 WL 38400 (Minn. Ct. App. Apr. 25,
1989) (unpublished) (noting a farmer residing in
nursing [**44] home is actively engaged in
operating the family farm if he is still part of the
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family operation of the farm, and the farmer's
daughter is actively engaged in operating that same
family farm if she is actively involved in financia
or other aspects of the farming operation that do not
require her physical presence in the state).

Further, the Plaintiffs reliance on federa
regulations is also unpersuasive. The cited federal
regulation defines digibility for farm program
payments. See 7 C.F.R. § 1400.201(b). The
regulation  acknowledges  active  personal
management alone can meet the requirement of
being "actively engaged” in farming. Id. "Actively
engaged in farming” means, in part, "active
personal labor or active personal management, or a
combination of active personal labor and active
personal management.” Id. Active personal
management is defined as personally providing and
participating in:

(1) The general supervision and direction of
activities and labor involved in the farming
operation; or

(2) Services (whether performed on-site or off-
site) reasonably related and necessary to the
farming operation, including:

(i) Supervision of activities necessary in the
farming  operation, including activities
involved [**45] in land preparation, planting,
cultivating, harvesting, and marketing of
agricultura commodities, as well as activities
required to establish and maintain conserving
cover crops on CRP acreage and activities
required in livestock operations;

(i) Business-related actions, which include
discretionary decision making;

(iif) Evaluation of the financial condition and
needs of the farming operation;

(iv) Assistance in the structuring or preparation
of financial reports or analyses for the farming
operation;

(v) Consultations in or structuring of business-
related financing arrangements for the farming
operation;
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(vi) Marketing and promotion of agricultural
commodities produced by the farming
operation;

(vii) Acquiring technical information used in
the farming operation; and

(viii) Any other management function
reasonably necessary to conduct the farming
operation and for which service the farming
operation would ordinarily be charged afee.

7 CFE.R. 8§ 1400.3 (emphasis added). These
activities do not have a physica presence
requirement and would tend to support the position
of the Defendants more so than the position of the

Plaintiffs. Specificaly, this definition
acknowledges that management may be
performed [**46] off-site and still meet the
definition of "actively engaged in [*922]

farming." Mud on the boots is not required.

Unlike North Dakota's family farm exception, both
the Nebraska and South Dakota laws at issue in
Jones and Hazedltine included explicit language
requiring a physical presence on the farm. Jones,
470 F.3d at 1265 and 1268 (citing Neb. Const. art.
Xll, 8 8); Hazeltine, 340 F.3d at 587-88 (citing SD.
Const. _art. XVII, § 22, cl. 1). The Nebraska
provision defined a family farm or ranch
corporation as engaged in farming and made up of
family members "at least one of whom is a person
residing on or actively engaged in the day to day
labor and management of the farm or ranch.” Jones,
470 F.3d at 1265 (emphasis added). The South
Dakota law required that "[d]ay-to-day labor and
management shall require both daily or routine
substantial physical exertion and administration.”
Hazeltine, 340 F.3d at 587-88 (emphasis added).
All North Dakota law requires is that the officers
and shareholders be "actively engaged in operating
the farm or ranch" and one member be a person
"residing on or operating the farm or ranch.”
N.D.C.C. § 10-06.1-12(6) (emphasis added). As the
Court has explained, these operational requirements
do not include day-to-day labor or an actua
physical presence on the farm. The North Dakota
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Attorney General has reached the very same
conclusion which has withstood [**47] the test of
time since 1982.

Based on a careful review of the record, the Court
finds NDAG 82-25, combined with the state district
court opinions in NAS | and Crosslands I, to be
persuasive. North Dakota's operational
requirements do not require a physical presence on
the farm or in North Dakota. In this way, the
requirements differ substantially from the laws at
issue in Jones and Hazeltine. The acknowledgment
that to be actively engaged in the operation of a
farm does not necessarily require a physica
presence on the farm is especially relevant in the
modern internet age we now live in. The
availability of the internet and everything that goes
along with it, including video-conferencing and
drone technology, makes the world a much smaller
place. The Plaintiffs contention in this regard is
somewhat antiquated. HN23[¥] For these reasons
the Court finds the operational requirements in
Section 10-06.1-12(6) do not violate the dormant
Commerce Clause.!

2. DISCRIMINATORY PURPOSE OR
INTENT

The Maintiffs contend the Corporate Farming Law
was adopted with a discriminatory purpose, that
being a preference for North Dakota family farm
corporations to the detriment of out-of-state family
farm  corporations. In  support of their
contention, [**48] the Plaintiffs cite to the
legidative history of the 1979 bill, which never
became law, and the 1981 hill which did become
law and now forms the core of North Dakota's
Corporate Farming Law. The Defendants cite the
historical record and the legislative history as not
evidencing a discriminatory intent. The Defendants

1 Despite the Court's finding that the operational requirements do not
require a physical presence on the farm, it would be helpful if the
Legislature adopted a clarifying definition or otherwise revised the
statutory language to make it clear no actual physical presence on the
farmisrequired.
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maintain the purpose of the law is to preserve
family farms, both in-state and out-of-state alike.

HN24[¥] To determine whether there was a
discriminatory purpose behind alaw, courts ook to
both direct and indirect evidence. Jones, 470 F.3d
at 1269. Direct evidence includes statements by
lawmakers and statements and conduct by drafters.
Id. Indirect evidence includes "irregularities
[*923] in the drafting process” that "hint at such a
purpose.” Hazeltine, 340 F.3d at 594.

The legidative history consists of approximately
160 pages. See Docket Nos. 67-7, 67-9, and 78-2).
From this legidative history, Plaintiffs cite to nine
statements which they contend offer direct evidence
of a discriminatory intent. See Docket No. 72, p.
34. Only four of these statements are from
legislators, the balance are from witnesses. HN25[
¥] Witness testimony carries little weight in
assessing legidative intent as witnesses are not
lawmakers. See Jones, 470 F.3d at 1269 (noting
statements [**49] by lawmakers may evidence a
discriminatory purpose); see aso Premachandra v.
Mitts, 753 F.2d 635, 639-40 (8th Cir. 1985)
(discussing witness testimony and legidative
history). Most of these statements have been
discussed in relation to the operationa
requirements, and rejected. The Plaintiffs cite to
Representative Olafson's statement that "the family
farm is vital to ND's standard of living, and the
right to incorporate will help in its preservation.”
See Docket No. 67-9, p. 1. This statement expresses
a desire to protect family farms but it makes no
mention of out-ofstate or outside interests, and the
Court does not see how it can be read as supporting
discrimination against out-of-state interests or
treating them differently than North Dakotans.

Only two of the legidative comments, from
Senators Dotzenrod and Wright, referenced
"outside corporations’ coming into North Dakota to
buy farm land. See Docket No. 67-7, pp. 4 and 16.
Senator Dotzenrod stated that "there is nothing in
this bill that states that an outside corporation with
the qualifications of this bill couldn't come into
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North Dakota and buy land." See Docket No. 67-7,
p. 4. Senator Wright expressed concern about
"outside corporations coming in to buy farm land.”
See Docket [**50] No. 67-7, p. 16. However,
when carefully examined, these comments do not
support the Plaintiffs contention but rather seem to
support the position of the Defendants. As these
senators apparently read the bill, outside
corporations were allowed to come into North
Dakota and farm, as long as they met the other
requirements of the family farm exception which
are not chalenged in this case. Such murky
comments do not reveal a preference for North
Dakota family farms over the interests of out-of-
state family farms. See Exxon Mobil Corp. v.
Allapattah Servs., Inc., 545 U.S 546, 568, 125 S
Ct. 2611, 162 L. Ed. 2d 502 (2005) (noting
legidative history is often murky, ambiguous, and
contradictory). The Court is also mindful of the
wise admonition that one friend in a crowd is
insufficient to prove legidative intent. See Baptist
Health v. Thompson, 458 F.3d 768, 775 n. 5 (8th

Cir. 2006).

The Plaintiffs contend there is indirect evidence of
a discriminatory intent against out-ofstate interests
because no studies appear in the legidative history
to support the contention that the family farm
exception would benefit family farms. See
Hazeltine, 340 F.3d at 594-95 (noting a lack of
evidence that a law will accomplish its stated
purpose can be seen as indirect evidence of a
discriminatory purpose). However, the legidative
history in this case reveals otherwise. The
information gathered by [**51] the legidature
included a statement of support from the Young
Farmers and Ranchers, a presentation and report
from the North Dakota State Tax Department on
the tax consequences of the hill, a written analysis
from lowa State University professor Neil E. Harl
regarding the advantages of alowing corporate
farming, an analysis from attorney William Guy |11
of the income tax, estate planning, and other non-
tax advantages and disadvantages of allowing farm
incorporation, and testimony from a representative
of Communicating for Agriculture regarding
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[*924] how enacting the family farm exception
would help preserve family farms. See Docket No.
67-9, pp. 25-28, 29-38, 39-40, 51-57, 58-61, and
69-71. The consensus from these sources is that
considerable tax and estate planning advantages
would be available to family farmers if the family
farm exception was enacted, and this would help
preserve family farming. See MSM Farms, Inc. v.
Soire, 927 F.2d 330, 335 (8th Cir. 1991) (finding,
in the context of an equal protection challenge, that
"[t]he people of Nebraska have made a reasonable
judgment that prohibiting non-family corporate
farming serves the public interest in preserving an
agriculture where families own and farm the land").

North Dakotas principle[**52] industry is
agriculture. See Coal Harbor Sock Farm v. Meier,
191 N.W.2d 583, 591 (N.D. 1971). North Dakota
has had a Corporate Farming Law since 1932 when
it was adopted via initiated measure. The 1932 law
prohibited domestic and foreign corporations from
"engaging in the business of farming or
agriculture.” Asbury Hosp. v. Cass County, 72 N.D.
359, 7 N.W.2d 438, 443 (N.D. 1943). The law aso
prohibited all corporations from acquiring and
holding real estate regardless of its use. The law
drew no distinctions between in-state and outof-
state corporations. "The public policy underlying
the restrictions on corporate ownership of farmland
or ranchland is rooted in the desire to preserve
availability of rural agricultural land for use by
family farmers" Senehjem ex rel. Sate v.
Crosslands, Inc., 2010 ND 91, 782 N.W.2d 632,
637 (N.D. 2010); Senehjem ex rel. State v. Nat'l
Audubon Soc'y, Inc., 2014 ND 71, 844 N.W.2d 892,
898 (N.D. 2014). The determination to "prohibit
corporate farming as a business . . . was necessary
to the economy of the State and the welfare of its
citizens." Meier, 191 N.W.2d at 591. "It was the
intent of the legidative assembly in enacting the
corporate farming statute to prevent a tendency
towards a monopoly by corporations in owning
land and conducting farming operations." North
Dakota Attorney General Opinion 46-54 (July 15,
1946) ("NDAG 46-54").
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In 1981, the Legidative Assembly amended the
Corporate Farming Law. The 1981 amendment
continued the general prohibition against
corporations owning [**53] land within the state,
but included, for the first time, an exception
allowing small family farms to incorporate, engage
in farming, and own land. N.D.C.C. ch. 10-06
(1981). The Corporate Farming Law incorporated
by reference the requirements and definitions of the
Business Corporation Act in 1983, and the Limited
Liability Company Act in 1993. 1983 N.D. S.L. ch.
131,84; 1993 N.D. S.L.ch. 54§ 2; 1993 N.D. S.L.
ch. 92, § 8. A review of the legidative history
shows the family farm exception was intended to
help preserve family farms by allowing the use of
favorable tax structures, assisting with estate
planning, protecting assets, limiting personal
liability, making it easier to raise capital, and
making it easier to provide employee benefits. See
Docket No. 67-9, pp. 25-31, 51-61.

A careful review of the legidative history does not
revea an intent to discriminate against out-of-state
interests. Rather, the purpose was to promote and
preserve family farms by giving them the ability to
use the corporate form, with some limitations, in an
increasing complex and connected world. For
instance, it was thought the corporate form would
offer tax advantages and make it easier to pass the
family farm from generation [**54] to generation.
From the Court's review of the available legidative
history, the purpose of enacting the family farm
exception was to help keep family farming viable.

HN26[¥] In some sense, every state law is enacted
to further state interests. But this does not mean
every state law violates the Commerce Clause.
There must be a showing [*925] of discriminatory
purpose. There has long been an anti-corporate
sentiment in North Dakota as evidenced by the
1932 ban on corporate farming which applied to all
corporations, big and small, in-state and out-of-
state alike. The Commerce Clause does not
guarantee access to the corporate form. State v. J.P.
Lamb Co., 401 N.W.2d 713, 717 (N.D. 1987)
(noting a corporation is a creature of statute which
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cannot exist without the consent of the state and
which is subject to whatever conditions a state may
impose). The 1981 family farm exception was
intended to help preserve family farms through the
limited use of corporations. Economic
protectionism was not its intent. Things went
somewhat awry in 1983 and 1993 when the
Business Corporation Act and the Limited Liability
Company Act definitions were incorporated by
reference, but this does not change the purpose of
the 1981 family farm exception which the Plaintiffs
challenge. The Court finds as a matter [**55] of
law that the family farm exception does not have a
discriminatory purpose.

3. DISCRIMINATORY EFFECT

On its face, the family farm exception prevents
foreign corporations and foreign limited liability
companies from engaging in the business of
farming or owning farm land in North Dakota while
permitting North Dakota corporations and limited
liability companies to do so. Thisis, by definition, a
discriminatory effect. See SDDS, Inc. v. South
Dakota, 47 F.3d 263, 267 (8th Cir. 1995)
(collecting cases discussing and  finding
discriminatory effects); Pete's Brewing Co. V.
Whitehead, 19 F. Supp. 2d 1004, 1014 (W.D. Mo.
1998) ("when a statute gives in-state companies an
advantage over out-of-state companies, it has a
discriminatory effect."). Accordingly, the Court
finds the family farm exception has a
discriminatory effect.

4. RIGOROUS SCRUTINY

HN27[¥] If alaw fails any one of the three first-
tier tests for facial discrimination, discriminatory
purpose, or discriminatory effect, then the law
survives only if the state "can demonstrate, under
rigorous scrutiny, that it has no other means to
advance a legitimate loca interest.” C & A
Carbone, Inc. v. Town of Clarkstown, N.Y., 511
U.S 383, 392, 114 S Ct. 1677, 128 L. Ed. 2d 399
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(1994). The State concedes the family farm
exception cannot survive rigorous scrutiny and it
has made no attempt to explain why other means
are not available to promote the State's interest in
protecting family [**56] farms. See Docket No.
65, p. 31. In addition, since the Court has
determined the family farm exception discriminates
both in its effect and on its face, the Court need not
address the less rigorous second tier analysis. See
Pike v. Bruce Church Inc., 397 U.S 137, 90 S Ct.
844,25 L. Ed. 2d 174 (1970).

E. SEVERANCE

Having determined the family farm exception
violates the dormant Commerce Clause, the Court
must address whether the entire law must be
enjoined or whether severance of some portion of
the law will suffice as a remedy. The Plaintiffs
contend Chapter 10-06.1 should be struck down in
its entirety. The Defendants contend the offending
language in the family farm exception can simply
be severed and the remainder of the law allowed to
stand. The Court agrees with the Defendants that
severing the offending language is the most

appropriate remedy.

HN28[#] Severance is the preferred remedy under
both North Dakota and federal law. See Ayotte v.
Planned Parenthood of N. New England, 546 U.S
320, 328-29, 126 S Ct. 961, 163 L. Ed. 2d 812
(2006) (noting the United States Supreme Court's
preference for enjoining only the unconstitutional
[*926] language while leaving the remainder
intact); Tooz v. Sate, 76 N.D. 599, 38 N.W.2d 285,
291 (N.D. 1949) (stating severance is preferred and
"[i]t would be inconsistent with all just principles
of constitutional law to adjudge these enactments
void because they are associated in the same act,
but not connected with [**57] or dependent on
others which are unconstitutional™); First Bank of
Buffalo v. Conrad, 350 N.W.2d 580, 584 (N.D.
1984) ("The declaration of part of a law as being
unconstitutional does not require a court to also
declare the remainder void, unless al provisions are
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so connected and dependent upon each other that it
cannot be presumed that the legislature would have
enacted the valid sections without the
unconstitutional sections."); Kessler v. Thompson,
75 N.Wwz2d 172, 189 (N.D. 1956) ("It is a
fundamental principle that a statute may be
constitutional in one part and unconstitutional in
another part and that if the valid part is severable
from the rest, the portion which is constitutional
may stand while that which is unconstitutional is
stricken out and rejected."). North Dakota law also
contains a general savings clause which reinforces
the principle of preferring severance to voiding an
entire enactment. N.D. C.C. § 1-02-20 (providing
that "[i]n the event that any clause, sentence,
paragraph, chapter, or other part of any title, is
adjudged by any court of competent or final
jurisdiction to be invalid, such judgment does not
affect, impair, nor invalidate any other clause,
sentence, paragraph, chapter, section, or part of
such title, but is confined in its operation to the
clause, sentence, paragraph, section, [**58] or part
thereof directly involved in the controversy in
which such judgment has been rendered.");
Montana-Dakota Utilities Co. v. Johanneson, 153
N.W.2d 414, 425 (N.D. 1967) (noting the
applicability of Section 1-02-20 to the entire North
Dakota Century Code).

HN29[#] In determining whether severance is
permissible, the primary question involves the
ascertainment of legidative intent. Johanneson, 153
N.W.2d at 424. Phrased another way, would the
Legislative Assembly have enacted the law absent
the offending provisions? In this case, the answer is
clearly yes. North Dakota's Corporate Farming Law
and the general prohibition on all corporate land
ownership became law in 1932. See 1933 N.D. S.
L. ch. 89. The family farm exception was not
enacted until 1981. See 1981 N.D. S. L. ch. 134, 8
4. The Corporate Farming Law was on the books
for nearly fifty years before the family farm
exception was added in 1981. The Corporate
Farming Law incorporated by reference the
requirements and definitions of the Business
Corporation Act in 1983 and Limited Liability
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Company Act in 1993. Since the Corporate
Farming Law was originally enacted without the
family farm exception there is no reason to believe
the Legislature would have preferred to repeal the
entire law in 1981 when the family farm exception
was added. When Governor [**59] Link vetoed a
version of the family farm exception in 1979, the
Legidature did not push for full scale repeal but
again introduced the legislation in 1981, and was
successful. Further, the Corporate Farming Law
includes other exceptions, which are not challenged
in this lawsuit, such as the exception for surface
cod mining (N.D.C.C. § 10-06.1-06); certain
industrial and business purposes (N.D.C.C. § 10-
06.1-07); cooperatives (N.D.C.C. § 10-06.1-08);
and certain non-profit organizations (N.D.C.C. 8§
10-06.1-09 and 10-06.1-10). These exceptions
would be unnecessarily voided if the Court
enjoined operation of the entire chapter as
suggested by the Plaintiffs. The Court sees no
reason to enjoin the Corporate Farming Law in its
entirety, alaw which operated on its own for nearly
fifty years without the family farm exception, and
which can clearly stand on its own. Indeed, all that
is necessary isto enjoin the enforcement of [*927]
the offending "domestic corporation” and
"domestic limited liability company" language
while leaving the remainder of the family farm
exception intact. Accordingly, the Court finds
severance is the appropriate remedy.

V. CONCLUSION

For the reasons set forth above, the Defendant
Farmers Union's motion to dismiss (Docket No.
104) and its alternative motion for [**60]
judgment on the pleadings (Docket No. 113) are
DENIED. The Defendant Dakota Resource
Council's motion to strike (Docket No. 93) is
DENIED. The State's motion for partial summary
judgment (Docket No. 64) and the Plaintiffs
motion for summary judgment (Docket No. 71) are
granted in part and denied in part as explained
herein. Count Two of the amended complaint is
dismissed.
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The Court further ORDERS and declares that the
State is permanently enjoined from enforcing or
seeking to enforce Section 10-06.1-12 of the North
Dakota Century Code in a manner which limits its
application to only North Dakota corporations and
limited liability companies, and must permit
corporations and limited liability companies
organized under the laws of other states to utilize
the family farm exception, so long as they meet the
other requirements of the current law which are not
the subject of thislitigation.

IT 1SSO ORDERED.

Dated this 21st day of September, 2018.
/s/ Daniel L. Hovland

Daniel L. Hovland, Chief Judge

United States District Court
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TIM GRIFFIN

ATTORMNEY GEMERAL

Qctober 17, 2023

Northrup King Secd Co.
syngenta Seeds

778 County Road 680
Bay, Arkansas 72411

Syngenia Seeds, LLC
2001 Butterlield Road, Suite 1600
Downers Grove, llinois 60515

United Agent Group, Inc.

Agent lor Service for Syngenta Seeds, LLC
609 SW 8" Street, Suite 600

Bentonville, Arkansas 72712

To Whom it May Concern,

[ am writing for two purposes, both of which are related to Northrup King Seed Co. being
listed as the owner of the Northeast Quarter of Section 25, Township 13 North, Range 5 East,
Craighead County, Arkansas (the “Property™).

First, I am placing you on notice that your holding of the Property appears to be in
violation of Ark. Code Ann. § 18-11-110. Arkansas law bars a “prohibited foreign-party-
controlled business™ from acquiring or holding public or private land in the State of Arkansas.
either directly or through affiliated partics.'! The definition of “prohibiled foreign party” includes
several types of individuals or entities with a connection to a country subject to International
Trallic in Arms Regulations (“ITAR™).” The Pcople’s Republic of China is subject to ITAR.?

Publicly available information confirms that Northrup King Seed Co. a/k/a NK Seeds is a
brand of Syngenta Seeds. Syngenta Sceds, in turn, is a business unit of Syngenta Group.
Syngenta Group is registered in Shanghai, China, and is owned by China National Chemical
Corporation a/k/a ChemChina, a Chinese state-owned chemical company, These links mean that
“a party” is holding the Property “as an agent. trustee, or other fiduciary for a prohibited foreign-
parly-controlled business™ in violation of the law.*

PACA, 8 18-11-110(b)
 See ALCAL§ 18-11-802(5)
22 CER § 126.1(d)(1)
*ACA, §18-11-110(b)(2)

323 CENTER STREET, SUITE 200
LITTLE ROCK, ARKANSAS 72201
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The Office of the Attorney General is tasked with enforcing this prohibition, If land held
by a “prohibited foreign-party-controlled business™ in violation of the statute is not divested
within two years,” the Attorney General “shall commence an action in the circuit court.”™ If the
criteria outlined in the statute are met, the “circuit court shall order that the public or private land
be sold through judicial foreclosure.””

Please proceed with the divestment of the Property as required by Arkansas law, If VOl
believe that the Property is not held in violation of Ark. Code Ann. § 18-11-110), please provide
my office with the documentation you are relying on lor that determination.

Sccond, under Ark. Code Ann. § 2-3-111, parties required to file a report with the United
States Department of Agriculture (*USDA™) under the Agricultural Foreign Investment
Disclosure Act (“AFIDA™) are also obligated to file a copy of that report with the Seerctary of
the Arkansas Department of Agriculture “within the time period required under federal law,™

Syngenta Seeds is a required reporter under AFIDA, and filed an AFIDA report
concerning the Property with the USDA most recently on March 8, 2022, The report stated that
“Tu]ltimately, the foreign person that holds indircetly a significant intercst in the person owning
the [Property] is from China.” Syngenta Sceds provided a copy of this AFIDA report Lo
Secretary Wes Ward of the Arkansas Department of Agriculture on June 30, 2022, Construing
the “time period required under federal law” most Favorably to Syngenta Seeds, the filing of the
AFIDA report with Secretary Ward was belated.®

For [ailure to file a report as required by Ark. Code Ann, § 2-3-111, the Attorney General
“[s]hall impose a civil penalty not to exceed twenty-five percent (25%) of the fair market value”
of the Property.' 1 am therefore imposing the maximum civil penalty of $280,000, a figure
calculated as 25% of $1,120,000, the estimated current value for the Property provided by
Syngenta Seeds on its filing with the USDA.

Pleasc remil payment in this amount to my oflice within 30 days. Please also be advised
that the Attorney General is authorized to “bring an action to collect the civil penal ty™ imposed.'!

Thank you for your attention to these matters.

TACA S IS11-110(c)(1). Act 636 of 2023 became elfective on Aungust 1, 2023; for land held before that date, the
violation would run from August 1, 2023, and the land would need to be divested by August 1, 2025,

SALCALE TR11-110{c)2)

TACA S 18-11-110(e)(3)A)

BACAL S 2311 1(a)

* The longest reporting period provided in 7 U.S.C. § 3501, the federal statute referenced in Arkansas law, 1s 180
days. This applies to “[ajgricultural land interests presently held by foreign persons. .. on the day before the
ellective date of this section.” The latest possible date that this period would run from is the effective date of A.C.A.
§ 2-3-111. which was July 28, 2021. Adding the longest possible reporting period to the latest possible starting date
ol the reporting period yields a required reporting deadline in January of 2022—well before the report was filed with
the Arkansas Department of Agriculture,

MACA § 23111k 1)

WACA S 231112y

323 CENTER STREET, SUITE 200
LITTLE ROCE, ARKANSAS 72201
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g

— Tim Grifti -

n
Attorney General

ce: Todd Barlow, Lead State AfTairs, Syngenta

(via clectronic mail o todd.barlow(@syngenta.com)

323 CENTER STREET, SUITE 200
LITTLE ROCK, ARKANSAS 72201
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- B. Land
- Acquired, check kW £
- Digposed of, check €. Land - ¥} REPORTING DATE:

= i 3 D. Land Lige Changs I eny of these activities are checked
Changed from non-agricultural to sgriculinral use, check L @)

in Jtem |, retom the completed
- Changed from agricultural to non-agricultaral, use chieck  E. Land UsoChengs  [X] FSA-153 within ninety (50) days

10 Mon-Agricu|ture from the date of the transsction.
ITEM B,  The date entered would be as follows for the activity checked in ltem 1:
Box A or B - Date acquired.
Box & - Date disposed of,
Box D or E - Date land use changed.

ADDITIONAL INFORMATION (Uise addiffonal sheals If more space is needed)

4/ Significant imterest or substantial control as defined in ¥ CFR Part 781.2 (k).

The U.5. Deperimen af Agriculiure (LISDA) prohibits diseriminafion in afl its programa and activitias on the basis of race, color, national origin, gender, refigion, age, dissbily,
pailtical beffefs, sexual orientation, and mavitsl or family stalus. (Not el prohibited bases apply fo 8 progrema.) Pargons with disabiifies wha reguire slfernative means for
communicetion of progrem Information (Braile, farge print, sudictape, efe.) showld contact USDA'S TARGET Gantar af (202) 720-2600 (\nice and TOD), To fe & complsint of
disorimination, write USDA, Director, Office of G Rights, Room 526-¥, Whitlen Buliding, 7400 indepandence Avenue, SW, Weshington, D.C. 20260-0410 or call (202)
T20-8964 (voive or TDD). USDA is an equal copartunily providar and empioyer,



Attachment A
to
Agricultural Foreign Investment Disclosure Act Report

Syngenta Seeds, LLC

.00.3.d, L rate sh N A nd Country of all foreign persons who
individueally or in the te hold significant interest or substantial control in the person

owning the land:

Syngenta Corporation, having an address at 3411 Silverside Road, Suite 100, Wilmington,
Delaware 19810.

Syngenta Crop Protection AG, having an address at Rosentalstresse 67, Basel Switzerland 4058.
Syngenta AG, having an address at Rosentalstresse 67, Basel Switzerland 4058,

Ultimately, the foreign person that holds indirectly a significant interest in the person owning the
land is from China.

was this Trac uired or ed?
This filing is with respect to a change of control transaction that occurred on May 18, 2017
whereby the ultimate beneficial owner entity of the landowner entity changed from Switzerland to
China.

7.C. Estimated Current Value of the Land

The estimated current value of the land is reflective of the current median price per acre in the
County.



NORTHRUP KING SEED CO

778 CR 880

Basic Land

Sales

Waluation

Taxes

Receipts Improvements

Basic Info

Parcel Mumbar;
County Name:

Froperty Address:

Mailing Address;

Collector's Mailing Address &

Total Acres:
Timbear Acres:
Sec-Twp-Rng:
Lot/Block:
Subdivision:

Legal Description:

School District;

Improvement Districts:

Homestead Parcel?:
Tax Slatus:

Over 657

Parcel Boundary ¥

12-135251-00100
Craighead County

MORTHRUP KING SEED CO
776 CR 680

Map This Address

MORTHRUP KING SEED CO
Syngenta Saeds # 778 Cr 880
BAY AR 72411

NORTHRUP KING SEED CO
Syngenta Seeds # 778 Cr 680
BAY, AR 72411

160,00

0.00

25-13-05

M1/2 ME B0A 51/2 NE 80

BY BAY RURAL
SFLD,DRAINAGE DISTRICT 29
Mo

Taxabhle

M



NORTHRUP KING SEED CO

778 CR B30
e
Basic Land Sales Waluation Taxes Receipts Improvements Parcel Boundary @

Sales History

Filed Sold Prica Grantor Grantee Bock Fage Deed Type

71311988 T131888 500,000 COKER'S NORTHRUP 362 335 WOWARRANTY DEED)

1273001586 1273071988 315,000 ROHM & HAAS COKERS 341 319 WDWARRANTY DEED)
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. DISTRICT COURT
EASTUE'SNDl% STRICT ARKANSAS

IN THE UNITED STATES DISTRICT COURT NOV 13 2024
EASTERN DISTRICT OF ARKANSAS - af
CENTRAL DIVISION By:

JONES EAGLE, LLC f/k/a
JONES DIGITAL, LLC

v. CASE NO.: HM%B

WES WARD, in his official capacity as the Secretary of the DEFENDANTS
Arkansas Department of Agriculture; TIM GRIFFIN in his

official capacity as the Attorney General of Arkansas; and

STATE OF ARKANSAS

COMPLAINT

Plaintiff Jones Eagle, LLC (“Jones Eagle”), formerly known as Jones Digital, LLC, brings
this complaint against defendants Wes Ward, in his official capacity as the Secretary of Agriculture
of Arkansas, Tim Griffin, in his official capacity as the Attorney General of Arkansas, and the State
of Arkansas (“Defendants™).

I INTRODUCTION

1. This action seeks injunctive and declaratory relief against Defendants’ imminently
threatened enforcement of two unconstitutional laws: Act 636 of 2023 (“Act 636) and Act 174 of
2024 (“Act 174”) (jointly, “Acts 636 and 174”).

2. Acts 636 and 174 are unconstitutional on their face and as applied to Jones Eagle.

3. Acts 636 and 174 discriminate based on race, alienage, and national origin in
violation of Jones Eagle’s rights to equal protection.

4, Acts 636 and 174 violate Jones Eagle’s rights to due process of law.

5. Acts 636 and 174 discriminate against interstate and foreign commerce in violation

This case assigned to Disgtqt Jud e&m_\_

and to Magistrate Judge _\_.} |'

of the commerce clause.
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6. Acts 636 and 174 invite enforcement efforts undertaken in the absence of
reasonable suspicion and based on the perceived race, alienage, and national origin of investigative
targets, which has resulted in ongoing and foreseeable future harm against Jones Eagle.

7. Acts 636 and 174 are preempted by federal law.

8. Acts 636 and 174 threaten takings of Jones Eagle’s private property without just
compensation.

II. JURISDICTION, VENUE, AND PARTIES

9. This Court has original jurisdiction under 28 U.S.C. § 1331 because the claims arise
under the Constitution, laws, or treaties of the United States.

10.  Venue is proper in this Court under 28 U.S.C. § 1391(b).

11.  Jones Eagle is a limited liability company which was formed under Delaware law
as Jones Digital, LLC. Plaintiff amended its name from Jones Digital, LLC on October 4, 2024,
through the submission of an amendment to the Delaware Secretary of State.

12. Wes Ward (“Secrétary Ward”™) is a natural person and citizen of Arkansas and is
sued in his official capacity as the Secretary of Arkansas Department of Agriculture
(“Department”). Ark. Code Ann. § 25-23-202. Secretary Ward is the chief executive officer of the
Department and exercises superintending authority over the activities of its agents, designees,
employees, and representatives, including their conduct relating to Acts 636 and 174.

13.  Tim Griffin (“Attorney General Griffin”) is a natural person and citizen of Arkansas
and is sued in his official capacity as the Attorney General of Arkansas. Attorney General Griffin
exercises superintending authority over the activities of his agents, designees, employees, and

representatives, including their conduct relating to Acts 636 and 174.
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14.  The State of Arkansas is a constituent political subdivision of the United States of
America.

15.  Jones Eagle brings federal claims for prospective injunctive relief and declaratory
judgment against all Defendants under U.S. Const., amend. V and XIV; Fed. R. Civ. P. 57; 28
U.S.C. §§ 2201 and 2202; 42 U.S.C. §§ 1981 and 1983, and Ex parte Young, 209 U.S. 123 (1908).

16.  Jones Eagle brings its taking claim for damages against the State of Arkansas,
which lacks sovereign immunity applicable to claims for just compensation arising directly under
the Fifth and Fourteenth Amendments to the Constitution of the United States in the absence of an
adequate and available state cause of action. DeVillier v. Texas, 601 U.S. 285, 144 S. Ct. 938
(2024).

III. BACKGROUND

17.  In May 1882, the United States passed the Chinese Exclusion Act, which banned
all Chinese laborers from immigrating to the United States. The Chinese Exclusion Act was the
first and only major U.S. law ever implemented to prevent all members of a specific racial group
from immigrating to the United States. The law remained in force until 1943, when China became
a wartime ally of the United States against Japan.

18.  But Arkansas chose a different path. The Arkansas Constitution provides that “[n]o
distinction shall ever be made by law, between resident aliens and citizens, in regard to the
possession, enjoyment or descent of property.” Ark. Const. Art. 2, § 20.

19.  Asthe Arkansas Constitution makes clear, Arkansas law affords no compelling state

interest to discriminate based on race, alienage, or national origin with respect to property rights.
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20. In 1927, the Arkansas Supreme Court applied the Arkansas Constitution to strike
down a state law called Act 249 of 1925, known as the “Alien Land Act.” Applegate v. Lum Jung
Luke, 173 Ark. 93,291 S.W. 978 (1927).

21.  The Arkansas Alien Land Act attempted to prohibit certain aliens from acquiring,
possessing, enjoying, using, cultivating, occupying, or transferring real estate. Id., at 979.

22.  The Arkansas Supreme Court struck down the Arkansas Alien Land Act by
applying Ark. Const. Art. 2, § 20. Id., at 979 (“The manifest.and only intent which can be extracted
from the language is that all resident aliens in Arkansas, whether eligible to naturalization and
citizenship under the laws of the United States, have the same right to acquire and enjoy the
possession of property in this state, either by purchase or descent, that any natural citizen has.”).

23.  However, equal justice under law has not always been enjoyed by Asian-Americans
in Arkansas.

24.  During World War II, the United States War Relocation Authority established two
internment camps in Arkansas: Jerome and Rohwer.

25.  The Rowher internment camp was located in Desha County, Arkansas, less than 50
miles south from Jones Eagle’s data center in Arkansas County, Arkansas.

26.  In Korematsu v. United States, the Supreme Court found that certain wartime
powers of the federal government allowed Congress and the President “to exclude those of
Japanese ancestry from the West Coast war area at the time they did.” 323 U.S. 214, 217, 65 S. Ct.
193, 194 (1944).

27.  However, in 1948, the U.S. Supreme Court held that the 14th Amendment rights of
Fred Oyama, a U.S. citizen and the son of Japanese immigrants, had been violated when the State

of California moved to repossess land purchased by Oyama’s non-citizen father in Oyama’s name
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while the family was incarcerated in an internment camp. Oyama v. California, 332 U.S. 633, 68
S. Ct. 269 (1948).

28.  Asaresult of the Oyama decision and other developments in equal protection case
law, most of the country’s Alien Land Laws were repealed or struck down in the 1950s.

29.  On August 10, 1988, President Reagan signed into law the Civil Liberties Act of
1988, which provided monetary restitution to surviving victims of Japanese-American internment
camps during World War II. 50 U.S.C. §§ 4201, et seq.

30. At the signing ceremony, President Reagan recalled, “America stands unique in the
world—the only country not founded on race but on a way, on an ideal. Not in spite of, but because
| of our polyglot background, we have had all the strength in the world. That is the American way.
And yes, the idea of liberty and justice for all, that is still the American way.”

31.  On March 24, 2023, Jones Eagle, through its predecessor-in-interest, entered a
commercial lease for real property in Arkansas County, Arkansas for the purpose of engaging in
the business of operating a data center, including mining digital assets such as cryptocurrency.

32.  Since entering into that lease agreement, Jones Eagle has taken concrete steps and
expended considerable funds to plan and build a facility and conducts ongoing operations of its
data center on the parcel.

33.  Jones Eagle’s data center operations on the parcel are lawful business operations
that comply with facially non-discriminatory Arkansas laws. See Ark. Code Ann. § 14-1-602.

34.  Thus, as to non-discriminatory legal requirements, Jones Eagle has complied “with
every requisite deemed by the law, or by the public officers charged with its administration[.]” Yick

Wo v. Hopkins, 118 U.S. 356, 374 (1886).



Case 4:24-cv-00990-KGB  Document1 Filed 11/13/24 Page 6 of 32

35.  Through government overreach, Defendants now seek to interfere with Jones
Eagle’s continued business operations and deprive Jones Eagle of its lawful business expectancies.

36. Defendants have launched a prolonged, pretextual investigation under a facially
discriminatory statute that does not apply to Jones Eagle’s leasehold interest.

37.  Defendants have no reasonable likelihood of success in any proceedings that could
be initiated under Act 636.

38.  Act 636 does not apply to Jones Eagle’s real property interest in Arkansas County,
Arkansas because it is not “agricultural land” as defined by Act 636.

39.  Qimin “Jimmy” Chen (“Mr. Chen”) is an American citizen who exercises control
over Jones Eagle as the sole owner of Eagle Asset Holding, Inc.

40.  Mr. Chen was born in China and immigrated to the United States as a child.

41. Mr. Chen exercises control over the operations of Jones Eagle through his
ownership of its majority interest-holding member, Eagle Asset Holding, Inc.

42.  Despite actual notice of these facts, Defendants continue to threaten enforcement
actions against Jones Eagle under Act 636 of 2023 and, potentially, Act 174 of 2024.

43, However, both Act 636 and 174 are unconstitutional.

44.  Therefore, through this action, Jones Eagle requests that the Court enter judgment
declaring that Acts 636 and 174 violate the U.S. Constitution and federal statutory law, and an
injunction to restrain Defendants from efforts to enforce these discriminatory and unconstitutional

laws against Jones Eagle.



Case 4:24-cv-00990-KGB  Document1 Filed 11/13/24 Page 7 of 32

A. The legislative history of Act 636 of 2023

45. On March 14, 2023, the Arkansas Senate Agriculture, Forestry, and Economic
Development Committee first considered SB 383 of 2023 (“SB 383”), which ultimately became
enacted into law as Act 636 of 2023 (“Act 636”).

46.  SB 383 was sponsored by Arkansas State Senator Blake Johnson.

47.  Within the first minute of Senator Johnson’s committee speech in support of SB
383, Senator Johnson specified that the legislation was intended to apply to citizens and residents
of China, stating “this prohibition is for those ITAR nations, and I’m gonna give you a few of those
that are on the list: China, Cuba, Iran, North Korea, Syria, Venezuela, Afghanistan, Haiti, Iraq,
Lebanon, Libya, Russia, Somalia, that’s just a piece—there’s 24 of those nations that are on the
ITAR list that we don’t do defense secrets or trading with.”

48.  Senator Johnson made clear that the real purpose of Act 636 was to discriminate
against persons believed to be Chinese, stating, “we have recently seen a balloon fly over our land
and there is great concern over that, and I think the concern as well should be on the land that’s
below where that balloon was that’s in Arkansas, and I feel like it’s a defense—I mean if we can’t
feed or clothe ourselves as a nation, it’s a defense issue for our nation and for Arkansas.”

49.  Senator Johnson’s reference to a “balloon” was a reference to a Chinese high-
altitude surveillance balloon that was shot down by the U.S. Air Force off the coast of South
Carolina on February 4, 2023. F-22 Safely Shoots Down Chinese Spy Balloon Off South Carolina
Coast. U.S. Department of Defense, available at https://www.defense.gov/News/News-
Stories/Article/Article/3288543/f-22-safely-shoots-down-chinese-spy-balloon-off-south-

carolina-coast/
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50.  After Senator Johnson’s comments in support of SB 383, the Arkansas Senate
Agriculture, Forestry, and Economic Development Committee passed SB 383 by voice vote to be
submitted for consideration on the floor of the Arkansas Senate.

51. On March 27, 2023, Senator Johnson introduced SB 383 on the floor of the
Arkansas Senate.

52.  In support of the bill, Senator Johnson stated, “I’m gonna read a few of those
nations: China, Iran, North Korea, Syria, Venezuela, Afghanistan, Haiti, Iraq, Lebanon, Libya,
Russia, Somalia, that’s just a few of those nations, there’s 24 in all. This limits those ﬁations. We
had a balloon fly over. And everybody was worried about the balloon taking pictures of the land
below it. If we don’t want a balloon flying over our nation, we shouldn’t want them owning land.
We can’t go over there and buy property, so this is what this bill does.”

53.  Following Senator Johnson’s floor speech, the Arkansas Senate passed SB 383,
which was transmitted to the Arkansas House.

54.  OnApril 5,2023, the Arkansas House considered SB 383 and passed it with a minor
amendment.

55. On April 6, 2023, the Arkansas Senate reconsidered the House’s amendment to SB
383 and passed it for approval by the governor.

56. On April 11, 2023, SB 383 was enacted as Act 636, which is codified as Ark. Code
Ann. §§ 18-11-110 and 18-11-801, et seq.

B. The text of Act 636 of 2023
57.  Through the enactment of Act 636, Subchapter 8 of Title 18 of the Arkansas Code

became entitled “Foreign Ownership of Agricultural Land.”
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58.  Act 636 purports to criminalize foreign ownership of an “interest in agricultural
land,” defined by Ark. Code Ann. § 18-11-802(1)(A).

59.  Act 636 criminalizes ownership of agricultural land by a “prohibited foreign party,”
and defines “prohibited foreign party” in a manner intended to facially discriminate against persons
perceived to be citizens or residents of China, by incorporating the International Traffic in Arms
Regulations (“ITAR”). 22 C.F.R. § 126.1.

60.  Act 636 facially discriminates against persons based on race, alienage, and national
origin. Ark. Code Ann. § 18-11-802(5).

61.  Act 636 purports to prohibit any “prohibited foreign party” from holding
“significant interest” or “substantial control” in any “party other than an individual or
government,” to include corporations, limited liability companies, and other business
organizations. Ark. Code Ann. § 18-11-802(8)(A)(i).

62.  Criminal sanctions under Act 636 include imposition of a conviction of “a felony
punishable by not more than two (2) years’ imprisonment in the custody of the Division of
Correction or a fine of fifteen thousand dollars ($15,000), or both.” Ark. Code Ann. § 18-11-804(e).

63.  Act 636 creates the Office of Agricultural Intelligence within the Arkansas
Department of Agriculture, which is “authorized and directed to collect and analyze information
concerning the unlawful sale or possession of agricultural land by prohibited foreign parties; and
administer and enforce the provisions of this subchapter, including without limitation the reporting
of a violation of this subchapter to the Attorney General under 18-11-804(c).” Ark. Code Ann.
§ 18-11-805.

64.  Act 636 provides that “the office shall operate under the direction of” the Arkansas

Secretary of Agriculture. Ark. Code Ann. § 18-11-805(d).
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65.  Act 636 provides no constraint or limitation on the discretion of the Secretary of
Agriculture when “reporting of a violation of this subchapter to the Attorney General.” Ark. Code
Ann. § 18-11-805(b)(2).

66.  Act 636 contains no limitations or guidelines to govern a finding of reasonable
suspicion sufficient to sustain a referral by the Secretary of Agriculture for a criminal investigation
by the Attorney General.

67.  Act 636 invites and has caused harmful disparate treatment to Mr. Chen and Jones
Eagle based on their pefceived race, alienage, and national origin, including discrimination based
on the perceived national origin of the names of persons affiliated with businesses and companies,
such as Mr. Chen and Jones Eagle, many of whom have been subjected to criminal investigations
in the absence of reasonable suspicion.

68.  Acts 636 and 174 threaten substantial risk of persistent and recurring criminal
investigations without reasonable suspicion or probable cause as against persons such as Mr. Chen,
Jones Eagle, and others similarly situated.

69.  Act 636 provides an affirmative defense for “a prohibited foreign party” that “is a
resident alien of the State of Arkansas,” which facially discriminates against resident aliens outside
Arkansas. Ark. Code Ann. § 18-11-804(f).

70.  Defendants have improperly exercised perceived statutory authority under Act 636
to target Jones Eagle, and others, on the basis of perceived race, alienage, and/or national origin of
Jones Eagle and its affiliates.

71.  Act 636 confers to the Attorney General a power to cause a taking of Jones Eagle’s

property rights through judicial foreclosure to be “disbursed to lien holders” without providing just

10
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compensation to Jones Eagle as the original owner of the taken property. Ark. Code Ann. § 18-11-
804(d)(1).
C. The legislative history of Act 174

72.  On April 18, 2024, the Arkansas Senate City, County — Local Affairs committee
first considered SB 78 and SB 79, which were sponsored by Arkansas State Senators Josh Bryant
and Missy Irvin, respectively.

73.  During his comments at the committee hearing, Senators Bryant and Irvin
repeatedly emphasized the prohibition on “foreign ownership” to be imposed by SB 78 and SB 79.

74.  During the legislative process, multiple state senators and witnesses, including local
public officials, asserted that data asset mining businesses operating in Arkansas were controlled
in whole or in part by the government of the People’s Republic of China.

75.  The Arkansas Senate City, County — Local Affairs committee passed SB 78 and 79
by voice vote to be submitted for consideration on the floor of the Arkansas Senate.

76. On April 24, 2024, SB 78 and SB 79 were submitted to the full Arkansas Senate
after certain minor amendments.

77.  Legislative discussion on SB 78 and SB 79 focused specifically on China.

78.  Discussing SB 78 before the full Senate, Senator Bryant stated, “The last piece
deals with foreign ownership. I think a commonality of the industry that is not playing well in
Arkansas is the fact that they are not Arkansas-owned or American-owned.

79.  Senator Bryant stated, “[t]hose that do not, we’re going to ask them to leave our
state and that includes all foreign adversarially-owned facilities and business models for this

crypto-mining industry.”

11
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80.  Senator Bryant continued, “On those particular examples, if they’re foreign-owned,
they’ll have to divest to become American-owned at least and hopefully Arkansan-owned.”

81.  Indirecting a question to Senator Bryant on the Senate floor, Arkansas State Senator
Bryan King stated, “I mean, to me it’s almost like, on this foreign-ownership, ten months after
Pearl Harbor, well we may need to look into the Japanese Navy.”

82.  Senator King stated, “Harrison was Pearl Harbored,” in reference to a proposed
crypto-mining development that was intended to be constructed in Harrison, Arkansas.

D. The text of Act 174

83.  On or about May 3, 2024, the Arkansas General Assembly passed Act 174 of 2024
(“Act 174”), which effectuated amendments to Act 851 of 2023, known as the Arkansas Data
Centers Act of 2023 (“Act 851”).

84.  Act 174 created a new section, 14-1-606, which is entitled “Ownership of digital
asset mining business by prohibited foreign-party-controlled business prohibited—Definitions—
Penalty—Reporting.” Ark. Code Ann. § 14-1-606.

85.  Act 174 defines “interest” as “an ownership interest of greater than zero percent
(0%). Ark. Code Ann. § 14-1-606(a)(1).

86.  Act 174 prohibits any interest in a “digital asset mining business” being held by a
“prohibited foreign party.” Ark. Code Ann. § 14-1-606(a)(2).

87. By virtue of ownership—even de minimis ownership—by a “prohibited foreign
party,” an otherwise lawful digital asset mining business is transformed into a “prohibited foreign-
party-controlled business.” See id.

88.  Ark. Code Ann. § 14-1-606 provides a four-part definition of “prohibited foreign
party,” which is in turn defined “subject to § 126.1 of the International Traffic in Arms Regulations

(“ITAR”), 22 C.F.R. § 120.1 et seq., as existing on January 1, 2024.”

12
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89.  However, Act 174’s definitions of “interest” and “foreign party” are inconsistent
with the federal definitions under the ITAR.

90. The Attorney General has essentially boundless discretion to “conduct an
investigation” under Act 174, provided that “a person” makes a “request” or “upon receipt of
information that leads the Attorney General to believe that a violation of this section may exist[.].
Ark. Code Ann. § 14-1-606.

91.  Act 174 purports to give the Attorney General the power to “order” a “prohibited
foreign party to divest all interest in the digital asset mining business.” Ark. Code Ann. § 14-1-
606(e)(1).

92.  If the prohibited foreign party “fails to divest all interest in the digital asset mining
business within three hundred sixty five (365) calendar days,” then the Attorney General has a
right of action to seek judicial foreclosure.

93.  Proceeds of such a judicial foreclosure “shall be disbursed to the lienholders, in
order of priority, except for liens that under the terms of the sale are to remain.” Ark. Code Ann.
14-1-606(e)(B).

94.  Act 174 makes no provision for any compensation to a “prohibited foreign party”
whose property is actually taken by the government and sold by forced judicial foreclosure.

E. History of discriminatory enforcement efforts under Act 636

95.  The short history of enforcement attempts under Act 636 is a history of failure due
to the recurring absence of reasonable suspicion and probable cause.

96.  Onnumerous occasions, Defendants’ Act 636 referrals and investigations have been
undertaken in the absence of reasonable suspicion. See e.g., State’s Investigation Determines

Ownership of Property Near Ebbing Air National Base Doesn’t Have Illegal Ties to Chinese

13
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Government, Snyder, Josh, Arkansas Democrat-Gazette, Aug. 13, 2024, available at
https://www.arkansasonline.com/news/2024/aug/13/states-investigation-determines-ownership-
of/; China-based Company Risever Machinery’s Jonesboro Factory Found Not to Be In Violation
of Law on Land Ownership, Earley, Neal, Arkansas Democrat-Gazette, Dec. 26, 2023, available
at https://www.arkansasonline.com/news/2023/dec/26/china-based-companys-jonesboro-factory-
found-not/.

97.  The Attorney General’s investigation of 4811 S. Zero Street, LLC revealed that the
principal of that Arkansas limited liability company had Taiwanese heritage, not Chinese heritage.

98.  Filings by that company with the Arkansas Secretary of State contained a listed
individual whose name appears to be of Chinese origin.

99.  The Attorney General has not publicly disclosed any basis for reasonable suspicion
of a violation of Act 636 by 4811 S. Zero Street, LLC.

100. As a staunch American ally, the Republic of China (Taiwan) is not a foreign nation
listed on the ITAR.

101. The Attorney General’s investigation of Risever Machinery LLC (“Risever”) was
an investigation into a company that Governor Asa Hutchinson had personally recruited from
China.

102. Governor Hutchinson attended Risever’s grand opening in Jonesboro, Arkansas on
October 23, 2019, where Governor Hutchinson stated, “We’re thrilled that the Risever plant is in
production. It is one of several Chinese companies that are choosing to locate in Arkansas thanks
in large part to our skilled workforce and low business costs.” Risever to Begin Trial Operations
in Jonesboro, Talk Business & Politics, October 23, 2019, available at

https://talkbusiness.net/2019/10/risever-to-begin-trial-operations-in-jonesboro/.

14
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103. To secure Risever’s investment in Arkansas, Governor Hutchinson offered $1
million from the Governor’s Quick Action Closing Fund, which was the culmination of a ten-
month negotiation with the Arkansas Economic Development Commission and Jonesboro

Unlimited, a private partnership organization that focuses on economic development in Jonesboro.

Id

F. Defendants’ pretextual Act 636 investigation of Jones Eagle

104. On December 13, 2023, Governor Sarah Huckabee Sanders issued a press release
entitled “Sanders Administration Holds China Accountable.” See
https.//governor.arkansas.gov/news _post/sandefs-adm inistration-holds-china-accountable/.

105. That press release stated that Governor Sanders’s “Administration today alerted
Attorney General Tim Griffin’s office of two companies that may be in violation of Act 636, which
prohibits foreign-party-controlled businesses from owning Arkansas land.” Id.

106. That press release announced an investigation under Act 636 into Risever, and also
an otherwise wholly unrelated entity: Jones Digital, LLC, Jones Eagle’s predecessor-in-interest.

107. Secretary Ward wrote, “A review of Jones Digital’s ownership indicates that the
entity may have significant ties to China.” Id.

108. However, upon information and belief, Secretary Ward had done no “review of
Jones Digital's ownership” on December 13, 2023.

109. Secretary Ward referred “potential violations” of Act 636 to Attorney General

Griffin’s office and requested that Attorney General Griffin “utilize the authority granted under
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A.C.A. 18-11-704(c)(2) to determine if a violation of Act 636 has in fact occurred, and if so,
commence appropriate legal action.” Id.

110. Jones Eagle’s real property interest is not “agricultural land” as defined under Ark.
Code Ann. § 18-11-802(1)(A).

111. Therefore, Act 636 does not apply to Jones Eagle.

112. Since January 2, 2024, Jones Eagle and its predecessor-in-interest has been in
frequent correspondence with the Attorney General’s Office seeking to conclude that office’s
investigation based on Secretary Ward’s referral under Act 636.

113. Jones Eagle has made numerous requests to meet and confer with the Attorney
General’s Office, but all those requests have been refused.

114. On January 12, 2024, Jones Eagle’s predecessor-in-interest provided evidence,
including specific third-party land surveys, which showed its leasehold interest was less than 10
acres and therefore could not meet the statutory definition of “agricultural land.” Ark. Code Ann.
§ 18-11-802(1)(A).

115. Jones Eagle provided that evidence in response to the Attorney General’s specific
request for “documentation that shows Jones Digital is in compliance with Act 636 — specifically
that its leasehold is less than 10 acres.”

116. Despite actual knowledge that Jones Eagle’s leasehold interest is not “agricultural
land” as defined under Act 636, the Attorney General has refused to conclude the investigation
under Act 636.

117. The Attorney General has refused to protect Jones Eagle’s confidential business
records from public disclosure, and the Attorney General has refused to a clawback request of

Jones Eagle’s privileged materials obtained from a third party without Jones Eagle’s consent.
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118. Jones Eagle’s controlling interest is held by Mr. Chen, who is a U.S. citizen and
domiciliary of Brooklyn, New York.

119. Mr. Chen’s exercise of control over Jones Eagle extends back to its predecessor-in-
interest, Jones Digital.

120. Mr. Chen is a naturalized American citizen with Chinese ancestry.

121. Defendants’ coordinated efforts under Act 636 have been pretextual and
discriminatory.

122. Defendants have no reasonable expectation of obtaining a valid conviction under
Act 636 against Jones Eagle. Lewellen v. Raff, 843 F.2d 1103 (8th Cir. 1988) (citing Kugler v.
Helfant, 421 U.S. 117, 126 n.6, 95 S. Ct. 1524, 1531 n. 6 (1975)).

123. Jones Eagle is suffering present and foreseeably compounding prejudice caused by
Defendants’ pretextual and discriminatory investigative efforts.

124.  Jones Eagle will sustain irreparable harm if Defendants’ unconstitutional activities
are allowed to continue.

F. The Federal Government’s role in foreign affairs, foreign investment, and national
security

125. At the time of the Revolution, “the powers of external sovereignty passed from the
Crown not to the colonies severally, but to the colonies in their collective and corporate capacity
as the United States of America.” United States v. Curtis-Wright Export Corp.,299 U.S. 304, 316,
57 S. Ct. 216, 219 (1936).

126. The federal government manages foreign affairs, foreign investment, and national
security in the United States, including through two systematic federal regimes: (i) the Committee
on Foreign Investment in the United States (“CFIUS”), which has been empowered to review

foreign investment transactions, and (ii) the Office of Foreign Assets Control (“OFAC”) within the
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U.S. Treasury Department, which administers and enforces economic regulations and trade
sanctions.

127. The U.S. Department of State occupies the field of regulating the International
Traffic in Arms Regulations (“ITAR”), based on Congressional statutory delegation to the
President, consistent with the supremacy of federal power in the arena of national defense policy
in exercise of “the powers of external sovereignty.” Curtis-Wright, 299 U.S. at 316.

128. Acts 636 and 174 intrude on fields occupied by Congress and the President in
violation of the Supremacy Clause.

L History of CFIUS

129. CFIUS was established on May 7, 1975, by President Ford through an executive
order. E.O. 11858, 40 F.R. 20263. CFIUS became the interagency body of the federal executive
branch responsible for overseeing issues of national security with respect to direct foreign
investment, including real estate transactions. CFIUS was directed to, inter alia, monitor trends
and developments in foreign investment in the United States, prepare guidance for foreign
governments and consult regarding prospective major foreign governmental investments in the
United States, review foreign investments that could have major implications for the national
security interests of the United States, and consider proposals for new legislation or regulations
relating to foreign investment as necessary.

130. Later, Congress enacted the Exon-Florio amendment to the Defense Production
Act, included in the Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, §
5021, 102 Stat. 1107, 1425-26. It established a mechanism for the federal executive branch to
engage in a retrospective review of foreign investments. On December 27, 1988, President Reagan

delegated that power to CFIUS by executive order, empowering it to conduct reviews, undertake
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investigations, and make recommendations with respect to foreign investment data and policies.
E.O. 12661, 54 F.R. 779. By 1991, the U.S. Treasury Department promulgated federal regulations
implementing the Exon-Florio amendment, which were codified at 31 C.F.R. Part 800.

131. The next year, Congress amended the Exon-Florio provision with the Byrd
Amendment to the National Defense Authorization Act for Fiscal Year 1993, Pub. L. No. 102-484,
§ 837, 106 Stat. 2315, 2463-65 (1992). The Byrd Amendment broadened CFIUS’s duties to
investigate certain foreign investments, in particular, those in which the acquirer was controlled or
acting on behalf of a foreign government, and those in which the acquisition would result in the
control of a person engaged in interstate commerce within the United States that could affect
national security.

132. Eventually, Congress passed, and President Bush signed, the Foreign Investment
and National Security Act of 2007 (“FINSA™), Pub. L. No. 110-49, 121 Stat. 246, giving Congress
further oversight of CFIUS. FINSA also expanded the national security prerogatives within
CFIUS’s purview and required CFIUS to engage in even greater scrutiny of foreign direct
investments. It also concretized CFIUS’s position as a permanent federal agency by codifying it
and granting it statutory authority, including certifying to Congress that a transaction that had been
reviewed had no unresolved national security issues and providing Congress with confidential
briefings, as well as annual classified and unclassified reports.

133. Most recently, Congress passed the Foreign Investment Risk Review
Modemization Act of 2018 (“FIRRMA™), Pub. L. No. 115-232, §§ 1701-28, 132 Stat. 2174-2207,
which President Trump signed into law. The impetus for FIRRMA was the concern by many
members of Congress over Chinese companies’ growing investment in the United States. In

N
response, Congress significantly expanded CFIUS’s authority to investigate and review foreign
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investments. Most notably, CFIUS was granted jurisdiction to review certain real estate
transactions by foreign persons, specifically, those in close proximity to a military installation, or
to a U.S. government facility, or property sensitive to national security. Congress also empowered
CFIUS to review changes in foreign investor rights regarding U.S. businesses, as well as
transactions in which a foreign government has a direct or indirect substantial interest. FIRRMA
further authorized CFIUS to designate some countries as “countries of special concern” based on
CFIUS’s assessment as to whether that country has demonstrated or declared a strategic goal of
acquiring a type of critical technology or critical infrastructure that would affect U.S. national
security interests. In that regard, FIRRMA also formalized CFIUS’s use of risk-based assessments
to determine whether certain transaction pose threats to national security.

134. At the same time, Congress carefully calibrated the regulation of real estate
purchases. For example, Congress constrained the President’s power to prohibit transactions by
exempting those involving only “a single ‘housing unit.”” 50 U.S.C. § 4565(a)(4)(C)(i); see 31
C.FR. §§ 802.223 (defining term), 802.216 (includes “adjacent land” incidental to use as housing
unit.). That exception reflects the marginal national security implications of such transactions. In
addition, the federal process is individualized, with the government revieWing particular
transactions and purchasers to assess whether they pose any national security threat. 50 U.S.C.
§ 4565(d)(4). Penalties are narrowly tailored. Criminal liability attaches only where a person has
made a false statement to CFIUS. 31 C.F.R. § 802.901(a)-(c), (g).

ii. History of OFAC

135. In addition to the CFIUS regime, the Treasury Department, through OFAC, is

heavily involved with administering and enforcing economic and trade sanctions in support of U.S.

national security and foreign policy objectives, including those authorized by Congress and the
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President pursuant to the International Emergency Economic Powers Act of 1977 (“IEEPA”), Pub.
L.No95-223, §§ 201-08, 91 Stat. 1625, 1626-29. The Division of Foreign Assets Control, OFAC’s
immediate predecessor, was established under the Treasury Department in 1950. OFAC derives its
authority from a variety of federal laws regarding economic sanctions and embargoes, particularly
IEEPA.

136. OFAC is intended to prevent “prohibited transactions,” which it defines as “trade
or financial transactions and other dealings in which U.S. persons may not engage unless
authorized by OFAC or expressly exempted by statute.” OFAC administers and enforces economic
sanctions programs against countries, businesses, and groups of individuals, using the blocking of
assets and trade restrictions to accomplish foreign policy and national security goals. It maintains
and regularly updates several sanction lists identifying countries, entities, and individuals
considered to be threats to national security.

iii. History of ITAR

137. The International Traffic in Arms Regulations (“ITAR”) are regulations
promulgated by the State Department pursuant to authority vested in the President by the Arms
Export Control Act of 1976 (“AECA”), Pub. L. 90-629, 90 Stat. 729, codified at 22 U.S.C. §§
2278, et seq.

138. On March 8, 2013, President Obama delegated via executive order that statutory
authority to the Secretary of State to oversee the export and temporary import of certain defense
articles and services. E.O. 13637, 78 F.R. 16129.

139. The ITAR strikes a deliberate, delicate balance as to the application of federal

criminal statutes and regulatory controls over an assortment of federal agencies.
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140. The ITAR contains its own definitions of foreign ownership and foreign control
over firms “owned by one or more foreign persons,” and “foreign control is presumed to exist
where foreign persons own 25 percent or more of the outstanding voting securities unless one U.S.
person controls an equal or larger percentage.” 22 C.F.R. § 120.65.

141. 22 CFR. § 126.1(d)(1) contains specific prohibitions “for defense articles and
defense services,” which presently includes the foreign states of Belarus, Burma, China, Cuba,
Iran, North Korea, Syria, and Venezuela.

142. But the State Department has chosen to distinguish between foreign states for which
“defense articles and defense services” “have a policy of denial,” without limitation, and those
foreign states which have “a policy of denial” “as specified.” 22 C.F.R. § 126.1(d)(2).

143.  The latter category includes 16 separate foreign states, including Cyprus.

144. No member of the General Assembly mentioned Cyprus at any point during
consideration of Acts 636 and 174, nor any interest in regulating any conduct by Cypriots.

145. In sum, the federal government—through statutes, executive orders, executive
agencies, and inherent powers—occupies the fields of foreign affairs, foreign investment, national
security, and the intersection thereof.

146. Acts 636 and 174 conflict with the deliberate, delicate balance that the federal
government has struck with respect to these matters.

Count One: Violation of Equal Protection

147. The Equal Protection Clause of the 14th Amendment to the U.S. Constitution

provides that: “No State shall [...] deny to any person within its jurisdiction the equal protection

of the laws.”
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148. The Equal Protection Clause protects all persons in the United States, regardless of
their race, alienage, or national origin, including Jones Eagle and its affiliates.

149. The Equal Protection Clause prohibits the States from denying any person equal
protection of the laws based on the person’s race, alienage, or national origin. This includes laws
that appear neutral on their face but are motivated by discriminatory intent and result in
discriminatory practices or disparate treatment due to race, alienage, or national origin.

150. Acts 636 and 174 target Jones Digital and its affiliates based on their perceived
race, alienage, and national origin.

151. Defendants have undertaken discriminatory and pretextual efforts to target Jones
Eagle with investigations under Act 636 in the absence of reasonable suspicion.

152. Acts 636 and 174 were enacted with the purpose and intent to discriminate against
persons based on race, alienage, and national origin, in particular, Chinese nationals and
naturalized U.S. Citizens of Chinese heritage, such as Mr. Chen.

153. Acts 636 and 174 make impermissible classifications based on race, alienage, and
national origin that are not justified by a compelling state interest.

154. Acts 636 and 174 are not narrowly tailored to meet a compelling state interest.

155.  Asamatter of Arkansas constitutional law, discriminatory classifications regulating
property rights based on race, alienage, or national origin are not a legitimate governmental
interest. Ark. Const. Art. 2, § 20; Applegate v. Lum Jung Luke, 173 Ark. 93, 291 S.W. 978 (1927).

156. Intentional discrimination against out-of-state business is not a legitimate state

purpose. Metropolitan Life Ins. Co. v. Ward, 470 U.S. 869, 880 (1985).
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157. Acts 636 and 174, and Defendants’ history of enforcement efforts, invidiously
target Jones Digital, and persons similarly situated, based on their perceived race, alienage, and
national origin, which has resulted in Defendants’ discriminatory practices and disparate treatment.

158. Acts 636 and 174 deprive Chinese persons, naturalized U.S. Citizens of Chinese
heritage, and persons perceived to be Chinese, from the equal protection of the laws, including
laws relating to their fundamental rights.

159. No action to enforce either Act 636 or 174 has yet been commenced; however,
Jones Eagle believes such enforcement efforts are imminent.

160. The imminent enforcement efforts of Acts 636 and 174 will cause ongoing and
irreparable harm to Jones Eagle.

161. Acts 636 and 174 have caused Jones Eagle to be discriminated against and subject
to disparate treatment by Defendants and others based on Jones Eagle and its affiliates’ perceived
race, alienage, and national origin.

162. Acts 636 and 174 deprive Jones Eagle of the opportunity to grow business
expectancies by limiting their ability to attract capital investment and reducing the value of Jones
Eagle’s business expectancies and current and potential real property interests, causing irreparable
harm to Jones Eagle’s goodwill.

163. Inimplementing and enforcing the provisions of these laws, Defendants are acting
under color of state law to deprive Jones Eagles, its affiliates, and other individuals of their rights,
privileges, and immunities granted under the U.S. Constitution and federal law.

Count Two: Violation of the Right to Procedural Due Process
164. The Due Process Clause of the 14th Amendment provides: “No State shall [...]

deprive any person of life, liberty, or property, without due process of law[.]”
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165. The protections of the Due Process Clause apply to all persons in the United States,
regardless of their race, alienage, and national origin, including Jones Eagle.

166. The Due Process Clause protects the fundamental rights and liberty interests of all
persons in the United States from unreasonable governmental interference through state action,
including that which is arbitrary, irrational, oppressive, discriminatory, and egregious. This entails
the right to procedural due process, which consists, at a minimum, of the right to fair notice and
an opportunity to be heard.

167. The new prohibitions imposed under Acts 636 and 174 target Jones Eagle and other
persons based on their perceived race, alienage, or national origin by attempting to prevent Jones
Eagle from owning its leasehold interest and operating its lawful business operations.

168. Acts 636 and 174 violate the Due Process Clause under the 14th Amendment to the
U.S. Constitution, both facially and as applied to Jones Eagle, on the following grounds:

a. Act 636 is impermissibly vague, indefinite, and ambiguous because it fails to
clearly define “agricultural land”; and it therefore fails to provide sufficient notice
about which properties and persons are subject to its classifications, prohibitions,
penalties, and requirements.

b. Acts 636 and 174 are impermissibly vague, indefinite, and ambiguous because they
do not state whether they have retroactive application to existing interests in land
or business expectancies; and they therefore fail to provide sufficient notice about
which properties and persons are subject to their classifications, prohibitions,

penalties, and requirements.
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c. Acts 636 and 174 set no standards to define “reasonable suspicion,” “probable
cause,” or any other guardrails against arbitrary and discriminatory enforcement
efforts, many of which have already been undertaken.

169. The vagueness and lack of adequate guidelines under Acts 636 and 174 authorizes
and encourages arbitrary and discriminatory enforcement across Arkansas, including with respect
to Jones Eagle.

170. The enactment and enforcement of Acts 636 and 174 have caused and will continue
to cause ongoing and irreparable harm to Jones Eagle.

171. In implementing and enforcing the provisions of this law, Defendants are acting
under color of state law to deprive Jones Eagle, its affiliates, and other individuals of their rights,
privileges, and immunities granted under the U.S. Constitution and federal law.

Count Three: Violation of the Commerce Clause

172. The commerce clause prohibits the enforcement of state laws driven by economic
protectionism.

173. Acts 636 and 174 facially discriminate against out-of-state commerce in favor of
in-state commerce.

174. Ark. Code Ann. § 18-11-804(a) expressly discriminates against resident aliens of
the United States who reside outside Arkansas.

175. Conversely, Ark. Code Ann. § 18-11-804(a) expressly favors resident aliens of the
United States who reside within Arkansas.

176. Act 636 provides an affirmative defense to resident aliens who reside in Arkansas
but withholds that affirmative defense from resident aliens who reside outside Arkansas. Ark. Code

Ann. § 18-11-804(f).
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Count Four: Violation of the Supremacy Clause of the U.S. Constitution
Preemption of Acts 636 and 174 by Federal Regimes Governing Foreign Affairs, Foreign
Investment, and National Security

177. The Supremacy Clause of the U.S. Constitution states: “This Constitution, and the
Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or
which shall be made, under the Authority of the United States, shall be the supreme Law of the
Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws
of any State to the Contrary notwithstanding.” U.S. Const., Art. VI, Para. 2.

178. The Supremacy Clause establishes the doctrine of federal preemption, which
mandates that federal law preempts state law in any area over which Congress has expressly or
impliedly reserved exclusive authority or which is constitutionally reserved to the federal
government, or where state law conflicts or interferes with federal alw or objectives.

179. Acts 636 and 174 are preempted by federal regimes governing foreign affairs,
foreign investment, and national security, including CFIUS, OFAC, and ITAR. Under federal law,
CFIUS is authorized, inter alia, to review foreign investment transactions with respect to national
security concerns, as well as to review real estate transactions by foreign persons, specifically,
those pertaining to properties in close proximity to military installations, U.S. government
facilities, or properties of national security sensitivity. OFAC is responsible for administering and
enforcing economic regulations. And the ITAR sets carefully crafted restrictions on transactions
with foreign parties with sensitive implications for national security and foreign affairs.

180. Foreign relations, the power to deal with national security threats posed by foreign
countries, and foreign commerce are the exclusive powers of the federal government. The U.S.

Constitution vests the federal government the primary powers to manage foreign affairs and to
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regulate foreign commerce. See, e.g., U.S. Const., Art. I, Sec. 10, Cl. 1, 3 (foreign affairs); U.S.
Const., Art. I, Sec. 8, Cl. 3 (commerce with foreign nations).

181. The federal government has long occupied the fields of foreign affairs, foreign
investment, national security, and the intersection thereof, especially with respect to foreign
relations with China.

182. Given the comprehensiveness of federal statutory, regulatory, and administrative
schemes, federal law has “occupied” the entire field, thus precluding any state regulation such as
attempted under Acts 636 and 174.

183. The State of Arkansas has explicitly stated its intent to regulate in these areas of
foreign affairs and foreign investment, as they bear on national security, when enacting Acts 636
and 174.

184. The Governor of Arkansas and members of the Arkansas General Assembly have
repeatedly emphasized the need to legislate based on “the defense issue for our nation” and to
“hold China accountable.”

185. In so doing, Acts 636 and 174 attempt to regulate through state law a field
exclusively occupied by the federal government, specifically, the intersection between foreign
affairs, national security, and foreign investment, including foreign real estate transactions and
interstate and foreign commerce.

186. The prohibitions and penalties imposed under Acts 636 and 174 usurp the power
vested by the Constitution and by Congress in the federal government to investigate, review, and
take action with respect to foreign investments, including real estate transactions, that implicate

national security policy.
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187. Acts 636 and 174 intrude upon the federal government’s power to govern foreign
affairs generally.

188. Act 174 locks its definition of “prohibited foreign party” to the ITAR’s
classification list under 22 C.F.R. § 120.1 as to a specific date: January 1, 2024, even as Act 174
attempts to supplant the ITAR’s definition of “foreign party,” as defined by the ITAR. Ark. Code
Ann. § 14-1-606(a)(3).

189. Inso doing, Act 174 would continue to apply to a foreign nation, even if that nation
is removed from the ITAR by the State Department; conversely, Act 174 could not apply to a
foreign nation that the State Department later adds to the ITAR, resulting in foreseeable
inconsistency between state and federal law.

190. Thus, Act 174 seeks to establish Arkansas’s own foreign policy, thereby intruding
upon the federal government’s exclusive power to govern foreign affairs. See Zschering v. Miller,
389 U.S. 429 (1968).

191. Acts 636 and 174 intrude upon the federal government’s power to govern foreign
commerce, generally. By prohibiting “prohibited foreign parties” from specific countries from
owning and acquiring agricultural land and business interests in Arkansas, both laws discriminate
against out-of-state individuals and entities based on race, alienage, and national origin, in
particular, Chinese persons. They therefore burden international commerce, especially with respect
to foreign investment.

192. Acts 636 and 174 unavoidably conflict with the deliberate, delicate balance that the
federal government has struck with respect to foreign affairs, foreign investment, and national

security, and accordingly, they are preempted by federal law.
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193. By their plain text, Acts 636 and 174 would punish a non-resident Cypriot for
acquiring an interest in “agriculture land” in Arkansas, or for buying even a single share in a public
company that conducts data asset mining activities in Arkansas.

Count Five: Taking Without Just Compensation

194. Acts 636 and 174 threaten to take Jones Eagle’s property without just
compensation.

195. “The Takings Clause of the Fifth Amendment provides that private property shall
not ‘be taken for public use, without just compensation.’” Murr v. Wisconsin, 582 U.S. 383, 392,
137 S. Ct. 1933, 1942 (2017) (citing U.S. Const. amend. V.).

196. A property owner has the right to bring a taking claim against a State directly under
the Fifth Amendment in the absence of an adequate and available state cause of action. See
DeVillier v. Texas, 601 U.S. 285, 144 S. Ct. 938 (2024).

197. There is no adequate and available cause of action available to Jones Eagle under
Arkansas law to bring a taking claim against the State of Arkansas.

198. Jones Eagle’s acquisition and use of its real property was lawful when it was
established.

199. Acts 636 and 174 attempt to criminalize Jones Eagle’s pre-existing lawful use of its
property, which constitutes a taking of Jones Eagle’s property without compensation in violation
of due process of law. Blundell v. City of West Memphis, 258 Ark. 123, 522 S.W.2d 661 (1975).

200. Acts 636 and 174 intentionally, discriminatorily, and specifically interferes with
Jones Eagle’s distinct investment-backed expectations.

201. Acts 636 and 174 provide for forced divestiture of private property with no

requirement to make just compensation to the owner.
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202. The State of Arkansas has given no compensation to Jones Eagle, and neither Act
636 nor Act 174 obligates the State of Arkansas to do so.

203. In the absence of just compensation, all Defendants must be enjoined from
proceeding with any enforcement measures under Acts 636 and 174 that would deprive Jones
Eagle of its private property or its distinct investment-backed expectations.

204. Jones Eagle has already expended substantial capital investments to construct and
operate its data center facility in Arkansas County, Arkansas.

205. If either Act 636 or Act 174 is allowed to be enforced, then Jones Eagle is entitled
to recover from the State of Arkansas just compensation in the amount of its past capital
expenditures and the anticipated net revenue from its distinct investment-backed expectations for
the reasonable duration of its anticipated business expectancies.

REQUESTS FOR RELIEF

WHEREFORE, plaintiff Jones Eagle, LLC requests that the Court enter judgment in its
favor and:

A. Declare Acts 636 and 174 unconstitutional under the 14th Amendment to the U.S.
Constitution because they violate Jones Eagle’s rights to equal protection.

B. Declare Acts 636 and 174 unconstitutional under the 14th Amendment to the U.S.
Constitution, facially and as applied, because they violate Jones Eagle’s rights to due process.

C. Declare Acts 636 and 174 unconstitutional under the commerce clause as they
facially discriminate in favor of in-state commerce to the detriment of interstate commerce.

D. Declare Acts 636 and 174 unconstitutional under the Supremacy Clause of the U.S.

Constitution as preempted by federal law.
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E. Declare Acts 636 and 174 unconstitutional as takings without just compensation
under the 5th and 14th Amendments to the U.S. Constitution.

F. Preliminarily and permanently enjoin Defendants from implementing and
enforcing Acts 636 and 174 against Jones Eagle.

G. Order Defendants to destroy all records obtained concerning Jones Eagle, including

affidavits and registrations, that Defendants have acquired pursuant to Acts 636 and 174.

H. Award Jones Eagle their reasonable attorneys’ fees, costs, and expenses.
I. Grant all other relief this Court deems just and proper.
Dated: November 13, 2024 KUTAK ROCK LLP

By: Oﬂ‘fg‘?’-q‘—

Frederick H. Davis, Ark. Bar No. 2012271
Alexander T. Jones, Ark. Bar No. 2015246
124 West Capitol Avenue, Suite 2000
Little Rock, AR 72201-3740

Telephone: (501) 975-3000

Facsimile: (501) 975-3001
frederick.davis@kutakrock.com
alex.jones@kutakrock.com

Attorneys for Plaintiff Jones Eagle, LLC
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
CENTRAL DIVISION
JONES EAGLE LLC PLAINTIFF
V. Case No. 4:24-¢cv-00990-KGB

WES WARD, in his official capacity
as Secretary of the Arkansas Department of Agriculture, et al. DEFENDANTS

REDACTED PRELIMINARY INJUNCTION ORDER

Before the Court are two pending motions. First, there is a motion for temporary
restraining order and preliminary injunction filed by plaintiff Jones Eagle, LLC (“Jones Eagle™)
(Dkt. No. 7). Jones Eagle requests that the Court enjoin defendants Wes Ward (“Secretary Ward”),
in his official capacity as Secretary of the Arkansas Department of Agriculture, Tim Griffin
(“Attorney General Griffin”), in his official capacity as Attorney General of Arkansas, and the
State of Arkansas (collectively “Defendants”), from enforcing Arkansas Act 636 of 2023 (“Act
636”), Arkansas Code Annotated §§ 18-11-110 and 18-11-801, ef seq., and Arkansas Act 174 of
2024 (“Act 174”), Arkansas Code Annotated § 14-1-606. Second, there is a motion to dismiss
filed by Defendants (Dkt. No. 16). This Court has jurisdiction pursuant to 28 U.S.C. § 1331, and
venue is proper in this Court pursuant to 28 U.S.C. § 1391(b).

On November 21, 2024, the Court held a hearing on the pending motion for temporary
restraining order and preliminary injunction at which counsel for all parties were present.
Although the November 21, 2024, hearing was adversarial rather than ex parte, the Court
concluded that it was not the sort of adversarial hearing that included an opportunity to present
sufficient evidence, testimony, and argument so as to allow the basis of the relief requested to be
strongly challenged. Therefore, the Court considered only Jones Eagle’s request for a temporary

restraining order at that time. On the basis of evidence and arguments presented at the November
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21, 2024, hearing, the Court issued a temporary restraining order on November 25, 2024, enjoining
Defendants, and all those acting in concert with them, from enforcing any provision of Act 636 or
Act 174 against Jones Eagle or its principal Qimin “Jimmy” Chen within the time permitted by
Federal Rule of Civil Procedure 65(b)(2) (Dkt. No. 20).

On December 4, 2024, the Court held a contested evidentiary hearing on Jones Eagle’s
request for a preliminary injunction and Defendants’ motion to dismiss at which counsel for all
parties were present. The parties presented evidence and arguments at the hearing, and the issues
have been fully briefed. The pending motions are ripe for adjudication.

Accordingly, for the following reasons, the Court grants Jones Eagle’s request for a
preliminary injunction (Dkt. No. 7) and denies Defendants’ motion to dismiss (Dkt. No. 16). The
Court enjoins defendant Secretary Ward and defendant Attorney General Griffin, and all those
acting in concert with them, from enforcing any provision of Act 636 or Act 174 against Jones
Eagle until further Order from this Court.

I. Factual Background

These facts are taken from the testimony and exhibits presented at the November 21, 2024,
and December 4, 2024, hearings, as well as the other exhibits in the record.

Arkansas Act 636 Of 2023

1. On or about March 14, 2023, the Arkansas Senate Agriculture, Forestry, and
Economic Development Committee first considered SB 383 of 2003 (“SB 383”), which ultimately
became enacted into law as Act 636 of 2023 (“Act 636”) (See Dkt. No. 1, § 45).

2. SB 383 was sponsored by Arkansas State Senator Blake Johnson who spoke in
support of the bill, saying in part, “[W]e have recently seen a balloon fly over our land and there

is great concern over that, and I think the concern as well should be on the land that’s below where



Case 4:24-cv-00990-KGB  Document 39  Filed 12/09/24 Page 3 of 43

that balloon was that’s in Arkansas, and I feel like it’s a defense—I mean if we can’t feed or clothe
ourselves as a nation, it’s a defense issue for our nation and for Arkansas.” (Dkt. No. 30-2; see
also Dkt. No. 1, 1 46).

3. The Arkansas Senate Agriculture, Forestry, and Economic Development
Committee passed SB 383 by voice vote to be submitted for consideration on the floor of the
Arkansas Senate (See Dkt. No. 1, § 50).

4, On March 27, 2023, Senator Johnson introduced SB 383 on the floor of the
Arkansas Senate and spoke in support of the bill, stating: “I’m gonna read a few of those nations:
China, Iran, North Korea, Syria, Venezuela, Afghanistan, Haiti, Iraq, Lebanon, Libya, Russia,
Somalia, that’s just a few of those nations, there’s 24 in all. This limits those nations. We had a
balloon fly over. And everybody was worried about the balloon taking pictures of the land below
it. If we don’t want a balloon flying over our nation, we shouldn’t want them owning land. We
can’t go over there and buy property, so this is what this bill does” (Dkt. No. 30-2).

5. On April 11, 2023, SB 383, which included certain previously made amendments,
was enacted as Act 636, codified as Arkansas Code Annotated §§ 18-11-110 and 18-11-801, et
seq. (See Dkt. No. 1, § 56).

6. In pertinent part, Act 636:

(a) Prohibits a “prohibited foreign-party-controlled business” from acquiring
any interest in public or private land in Arkansas pursuant to Arkansas Code Annotated §
18-11-110, with certain exceptions as set forth in Arkansas Code Annotated § 18-11-
110(e), and subjects those violating the statute to penalties pursuant to Arkansas Code
Annotated § 18-11-110(c)(2)-(4) and criminal penalties pursuant to Arkansas Code

Annotated § 18-11-110(d).
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(b) Prohibits foreign ownership of an “interest in agricultural land,” as defined
by Arkansas Code Annotated § 18-11-802(1)(A).

(©) Criminalizes ownership of agricultural land by a “prohibited foreign party,”
as defined by Arkansas Code Annotated § 18-11-802(5), with reference to the International

Traffic in Arms Regulations (“ITAR”), 22 C.F.R. § 126.1.

(d) Prohibits any “prohibited foreign party,” with certain exceptions set forth in

Arkansas Code Annotated § 18-11-804(f), from holding “significant interest” or

“substantial control” in an interest as set forth in the statute. Ark. Code Ann. § 18-11-

802(8).

(e) Subjects those violating the statute with respect to agricultural lands to

penalties pursuant to Arkansas Code Annotated § 18-11-804(b)(2), (b)(3), (c)(3), (c)(4),

and (d), and criminal penalties pursuant to Arkansas Code Annotated § 18-11-804(e).

7. Act 636 creates the Office of Agricultural Intelligence within the Arkansas
Department of Agriculture, which is “authorized and directed to collect and analyze information
concerning the unlawful sale or possession of agricultural land by prohibited foreign parties; and
administer and enforce the provisions of this subchapter, including without limitation the reporting
of a violation of this subchapter to the Attorney General under § 18-11-804(c).” Ark. Code Ann.
§ 18-11-805.

8. Act 636 provides that “the office shall operate under the direction of”’ the Arkansas
Secretary of Agriculture. Ark. Code Ann. § 18-11-805(d).

9. Defendant Secretary Ward testified at the preliminary injunction hearing and
described his understanding that, if his agency receives inquiries related to potential violations of

Act 636 and his agency feels like there is something there, he refers the matter to the Arkansas
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Attorney General to make the Arkansas Attorney General aware or for the Arkansas Attorney
General to take a closer look.

10.  Act 636 provides the Arkansas Attorney General, if led to believe a violation of Act
636 may exist at least as to agricﬁltural lands, shall have subpoena power. Ark. Code Ann. § 18-
11-804(c)(2).

11.  Act 636 contemplates enforcement action by the Arkansas Attorney General. Ark.
Code Ann. §§ 18-11-110(c)(2); 18-11-804(c)(3).

Arkansas Act 174 Of 2024

12. On April 18, 2024, the Arkansas Senate City, County — Local Affairs committee
first considered SB 78 and SB 79, which were sponsored by Arkansas State Senators Josh Bryant
and Missy Irvin, respectively (See Dkt. No. 1, § 72).

13.  During discussions regarding SB 78 and SB 79, Senator Bryant made the following
comments: “The last piece deals with foreign ownership. I think a commonality of the industry
that is not playing well in Arkansas is the fact that they are not Arkansas-owned or American-
owned. . . . Those that do not, we’re going to ask them to leave our state and that includes all
foreign adversarially owned facilities and business models for this crypto-mining industry.... On
those particular examples, if they’re foreign-owned, they’ll have to divest to become American-
owned at least and hopefully Arkansan-owned” (Dkt. No. 30-3).

14.  On or about May 3, 2024, the Arkansas General Assembly passed Act 174, which
effectuated amendments to Act 851 of 2023, known as the Arkansas Data Centers Act of 2023
(“Act 851”) (See Dkt. No. 1,  83).

15. Act 174, in pertinent part:
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(a) Created a new section entitled “Ownership of digital asset mining business
by prohibited foreign-party-controlled business prohibited—Definitions—Penalty—
Reporting.” Ark. Code Ann. § 14-1-606.

(b) Defines “interest” as “an ownership interest of greater than zero percent
(0%).” Ark. Code Ann. § 14-1-606(a)(1).

() Prohibits any interest in a “digital asset mining business” being held by a
“prohibited foreign party.” Ark. Code Ann. § 14-1-606(a)(2).

(d) Provides that an otherwise lawful digital asset mining business is
transformed by virtue of any ownership by a “prohibited foreign party” into a “prohibited
foreign-party-controlled business.” Ark. Code Ann. §§ 14-1-606(a)(2); 14-1-606(a)(3).

(e) Sets out a four-part definition of “prohibited foreign party,” which in turn
is defined “subject to § 126.1 of the International Traffic in Arms Regulations (‘ITAR’),
22 C.F.R. § 120.1 et seq., as existing on January 1, 2024.” Ark. Code Ann. § 14-1-
606(a)(2).

® Grants the Arkansas Attorney General discretion to ‘“conduct an
investigation” provided that “a person” makes a “request” or “upon receipt of information
that leads the Attorney General to believe that a violation of this section may exist.” Ark.
Code Ann. § 14-1-606(d).

(g)  Authorizes the Arkansas Attorney General to “order” a “prohibited foreign
party to divest all interest in the digital asset mining business within three hundred sixty-
five (365) calendar days.” Ark. Code Ann. § 14-1-606(e)(1).

(h) Provides that, if the “prohibited foreign party: “fails to divest all interest in

the digital asset mining business within three hundred sixty five (365) calendar days,” then
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the Arkansas Attorney General has a right of action to proceed in circuit court. Ark. Code

Ann. § 14-1-606(¢e)(2).

(1) Subjects those violating the statute to penalties pursuant to Arkansas Code

Annotated § 14-1-606(¢e)(3), (€)(4), and (€)(5).

16.  Arkansas Act 174’s definitions of “interest” and “foreign party” are inconsistent
with the federal definitions under ITAR.

Investigation Into Jones Eagle

17.  On December 13, 2023, the Arkansas Governor issued a press release entitled
“Sanders Administration Holds China Accountable.” (Dkt. No. 30-1). That press release publicly
identified Jones Eagle’s predecessor, Jones Digital, and another Arkansas entity and stated that the
Arkansas Governor’s “Administration today alerted Attorney General Tim Griffin’s office of two
companies that may be in violation of Act 636, which prohibits foreign-party-controlled businesses
from owning Arkansas land.” (Dkt. No. 30-1).

18.  In December 2023, defendant Secretary Ward sent a letter to defendant Attorney
General Griffin making a referral for an investigation under Act 636 of 2023 (Dkt. No. 30-24).
That letter was directed to Jones Eagle’s predecessor-in-interest, stating “[a] review of Jones
Digital’s ownership indicates that the entity may have significant ties to China.” (Dkt. No. 30-24).
Defendant Secretary Ward stated, “[t]he Arkansas Department of Agriculture believes that Jones
Digital LLC and potentially other similarly situated digital asset or crypto-mining operations may
be operating in violation of Act 636.” (Dkt. No. 30-24). Defendant Secretary Ward referred
“potential violations” of Act 636 and requested that defendant Attorney General Griffin “utilize
the authority granted under A.C.A. 18-11-704(c)(2) to determine if a violation of Act 636 has in

fact occurred, and if so, commence appropriate legal action.” (Dkt. No. 30-24).
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19.  Defendant Secretary Ward testified that his agency wanted to announce and make
public the referral of Jones Eagle to the Arkansas Attorney General; his agency was not trying to
hide that referral.

20.  Defendant Secretary Ward acknowledged that his referral letter to the Arkansas
Attorney General was a part of the Arkansas Governor’s press release regarding the referral of
Jones Eagle to the Arkansas Attorney General.

21.  Jones Eagle sought information from Defendants about the reasonable suspicion or
probable cause that would show a violation of Act 636 and specifically on what Defendants relied
to state that Jones Eagle “may have significant ties to China” (Dkt. Nos. 19-4; 30-4).

22.  Defendant Attorney General Griffin requested documentation from Jones Eagle to
show that its parcel was less than 10 acres, as relevant to the statutory definition of “agricultural
land” under Act 636 (Dkt. Nos. 19-7; 30-7).

23. Jones Eagle voluntarily provided that proof the next day (Dkt. Nos. 19-8; 30-8).
According to Mr. Chen, Jones Eagle’s lease occupies around two acres of land based on a lease
with its landlord (Dkt. No. 7-1, § 12). Mr. Chen voluntarily provided copies of publicly available
records to defendant Attorney General Griffin to show the acreage of the lease, including a third-
party survey (Dkt. No. 7-1, 9 13). Based on that showing, Jones Eagle requested that Defendants
conclude their investigation under Act 636, but Defendants refused to conclude the investigation
(Dkt. Nos. 19-8; 30-8).

24, On September 10, 2024, defendant Attorney General Griffin issued an investigative
subpoena seeking documents from Jones Eagle (Dkt. Nos. 17-1; 30-9). Jones Eagle received
service of the subpoena on September 24, 2024 (/d.). The subpoena directed a response deadline

of September 25, 2024 (Id.). Jones Eagle sought to meet and confer with defendant Attorney
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General Griffin about the scope of the investigation, but defendant Attorney General Griffin
refused (Dkt. Nos. 19-10; 19-11; 30-10; 30-11).

25.  Defendant Attorney General Griffin filed a petition for citation of contempt and
order to appear and show cause in Baxter County, Arkansas, Circuit Court on November 8, 2024,
concerning the investigative subpoena that remains pending in Baxter County, Arkansas, state
court (Dkt. No. 17-1).

26.  Jones Eagle filed this lawsuit on November 13, 2024 (Dkt. No. 1).

Jimmy Chen

27.  Jimmy Chen is a United States citizen currently residing in New York who was
born in China, immigrated to the United States in 2003 as a child, and became a United States
citizen (Dkt. Nos. 7-1, 9 2-3; 30-13). He graduated from the University of Illinois and worked
for Wal-Mart in Bentonville, Arkansas, for several years after graduating (Dkt. No. 7-1, 9 4-5).

28.  Mr. Chen is the manager of Jones Eagle and the sole owner of Eagle Asset Holding,
Inc., which has a controlling interest in Jones Eagle (Dkt. No. 7-1, 99 6-7).

Jones Eagle

29. Arkansas passed Act 851 known as the Arkansas Data Centers Act of 2023, Ark.
Code Ann. § 14-1-601, et seq., in April 2023, which aims to regulate the digital asset mining
business and which Mr. Chen understood as the State of Arkansas welcoming investment in the
state for crypto mining businesses.

30. From November 1, 2023, to on or about May 20, 2024, Jones Digital, LLC, was
involved in prior litigation in the United States District Court of the Eastern District of Arkansas
with Arkansas County, Arkansas, and officials associated with Arkansas County, in Case No. 2:23-

cv-00220-LPR, resulting in the court in that case granting, in part, and denying, in part, a motion
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for temporary restraining order and preliminary injunction on November 20, 2023, and entering
on May 1, 2024, an amended consent decree based on the parties’ joint proposal for a consent
decree. Mr. Chen testified that, after Jones Digital began operating in Arkansas County,
amendments were made to ordinances that Jones Digital filed suit to challenge.

31. On October 12, 2023, Jones Digital, LLC, entered into an Operating Agreement
(Defs.” Ex. 2, JE Subpoena 183-212). Mr. Chen testified that he has no documentation reflecting
ownership of Jones Digital, LLC, prior to developing the operating agreement.

32. On December 27, 2023, Jones Digital, LLC, amended its operating agreement (Dkt.
No. 30-17).

33. According to Mr. Chen, the December 27, 2023, amended operating agreement
reflects the ownership of Jones Eagle, and there are no other members of Jones Eagle other than
those reflected on the document (Dkt. No. 30-17).

34.  Mr. Chen testified that, prior to this December 27, 2023, amendment, _

Mr. Chen believed at the time of this December 27, 2023, amendment that _

35. However, Mr. Chen testified that |

_ Based on the December 27, 2023, operating agreement, Alpha Digital

One, LLC has a - ownership interest in Jones Eagle; Mr. Chen’s company, Eagle Asset
Holding, Inc., has a - ownership interest in Jones Eagle; and Taoyi Maintenance, LLC, another

minority member, has a - interest in Jones Eagle (/d.).

10
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36. [

37.  On October 4, 2024, Jones Eagle formally changed its name from Jones Digital,
LLC, by a filing submitted to the Delaware Secretary of State (Dkt. No. 1, §9). Jones Eagle is a
limited liability company formed under Delaware law as Jones Digital, LLC (Dkt. No. 1, 11).

38. On March 24, 2023, Jones Eagle, through its predecessor-in-interest, entered into a
commercial lease for real property in Arkansas County, Arkansas, for the purpose of engaging in
the business of operating a data center, including mining digital assets such as cryptocurrency
(Dkt. Nos. 1, 9 31; 30-44). The commercial lease included two amendments (Dkt. No. 30-44).

39.  Jones Eagle is in the business of providing crypto mining hosting services to its
upstream customers (Dkt. Nos. 7-1, 4 27; 30-16).

40.  Jones Eagle has a written contract with _ that was executed in December

2023 (Dkt. No. 30-16). [N
]

41. .
]
]

42.  According to Mr. Chen’s testimony, Jones Eagle pays county, state, and federal
taxes, paying over $10,000.00 monthly for the state and local taxes with federal taxes to be
assessed after the first of the calendar year.

43.  Along with the lease, and among other investments for the business, Jones Eagle
made construction investments, asset investments, energy construction fee sharing, and hired a
general contractor to handle the construction, presenting proof of these arrangements and the

payments for them (Dkt. No. 30-14).

11
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44.  Jones Eagle is required to provide, among other things, physical space, heating and
cooling, water, stable electric service, and stable internet service to its customer to ensure its
customer’s computers are operational, as its business model essentially entails hosting computers
that are owned by the customer.

45.  Jones Eagle has a written contract with Entergy for the power capacity Jones Eagle
requires and uses, which includes Jones Eagle keeping a monetary deposit with Entergy (Dkt. No.
30-15).

46.  Mr. Chen testified as to how Jones Eagle generates a profit from its customer
contract and as to the anticipated profit.

47.  Mr. Chen testified that investigation into Jones Eagle related to Acts 636 and 174
has been all over the news; has impacted Jones Eagle’s clients and potential clients and impacted
investors and potential investors; and a lot of individuals have inquired as to the investigation.

48.  Mr. Chen maintains that enforcement of Acts 636 and 174 could threaten Jones
Eagle from being able to operate and service its customers at its data center in Arkansas County,
Arkansas (Dkt. No. 7-1, 99 29-30).

49.  Mr. Chen testified that Jones Eagle has no other use for the facility it leases other
than as a data center.

50.  Mr. Chen testified that the investigation has caused individuals not to want to
purchase Jones Eagle and the Arkansas County site or to offer a much lower than market price for
Jones Eagle and the Arkansas County site, upwards of 50 to 60% less than the market price.

51.  Mr. Chen maintains that Acts 636 and 174 limit his ability to grow his business;
make it harder to attract investors, customers, and other business partners; and cause loss of

goodwill to an incalculable but substantial degree (Dkt. No. 7-1, 99 24-26, 31).

12
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52. Mr. Chen avers that Jones Eagle’s relationships with its customers are critical for
the company to thrive (Dkt. No. 7-1, q 28).

53.  Currently, Jones Eagle contracts with a dominant customer in this market, and if
Jones Eagle were required to cease operations, Jones Eagle would lose its reputation and goodwill.
Jones Eagle’s current contracts would be broken; existing customers would leave and not be
expected to return at future sites; potential future customers would be chilled from hiring Jones
Eagle; Jones Eagle’s ability to expand its business would suffer; and Jones Eagle would be unable
to bid on larger service contracts or to accept projects on short notice, all of which would impact
Jones Eagle’s reputation, goodwill, and commercial viability (Dkt. No. 7-1, 99 32-36).

II. Motion To Dismiss

Defendants move to dismiss Jones Eagle’s complaint pursuant to Federal Rules of Civil
Procedure 12(b)(1) and 12(b)(6) for lack of jurisdiction and failure to state a claim (Dkt. No. 16).
Further, Defendants assert that dismissal is warranted because the case is unripe for judicial review
(Id.). Alternatively, Defendants seek to have the case dismissed on Younger abstention grounds
(Id). Jones Eagle responded in opposition to Defendants’ motion (Dkt. No. 25). The Court
examines each of Defendants’ arguments for dismissal.

A. Legal Standard

A Rule 12(b)(6) motion tests the legal sufficiency of the claim or claims stated in the
complaint. See Peck v. Hoff, 660 F.2d 371, 374 (8th Cir. 1981). “To survive a motion to dismiss,
a complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to relief that
is plausible on its face.”” Ashcroft v. Igbal, 556 U.S. 662 (2009) (quoting Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 570 (2007)). “A claim has facial plausibility when the plaintiff pleads

factual content that allows the court to draw the reasonable inference that the defendant is liable

13



Case 4:24-cv-00990-KGB  Document 39  Filed 12/09/24 Page 14 of 43

for the misconduct alleged.” Id. (citing Twombly, 550 U.S. at 556). Although a complaint “does
not need detailed factual allegations” to survive a Rule 12(b)(6) motion to dismiss, the “[f]actual
allegations must be enough to raise a right to relief above the speculative level.” Twombly, 550
U.S. at 555. Stated differently, the allegations pleaded must show “more than a sheer possibility
that a defendant has acted unlawfully.” Igbal, 556 U.S. at 678.

A court considering a motion to dismiss must accept as true all well-pleaded facts in the
complaint and draw all reasonable inferences from those facts in favor of the non-moving party.
See Farm Credit Servs. of Am., FLCA v. Haun, 734 F.3d 800, 804 (8th Cir. 2013); Coons v. Mineta,
410 F.3d 1036, 1039 (8th Cir. 2005); Abels v. Farmers Commodities Corp., 259 F.3d 910, 914
(8th Cir. 2001). However, a court need not credit conclusory allegations or “naked assertion][s]
devoid of further factual enhancement.” Retro Television Network, Inc. v. Luken Commc’ns, LLC,
696 F.3d 766, 768 (8th Cir. 2012) (alteration in original) (quoting Igbal, 556 U.S. at 678).

B. Standing

Article III of the United States Constitution limits the jurisdiction of federal courts to
“Cases” and “Controversies.” U.S. Const. art. III, § 2, cl. 1; Lujan v. Defs. of Wildlife, 504 U.S.
555, 559 (1992). Standing doctrine includes both prudential and constitutional considerations, but
“the core component of standing is an essential and unchanging part of the case-or-controversy
requirement of Article II1.” Lujan, 504 U.S. at 560. A party invoking federal jurisdiction must
“demonstrate standing . . . for each form of relief that they seek,” Becker v. N.D. Univ. Sys., 112
F.4th 592, 595 (8th Cir. 2024) (alteration in original) (quoting TransUnion LLC v. Ramirez, 594
U.S. 413, 431 (2021)), and each claim brought, TransUnion, 594 U.S. at 431. As such, the burden

lies with the plaintiff to establish every element of the Article III standing inquiry. Animal Legal

14
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Def. Fund v. Reynolds, 89 F.4th 1071, 1077 (8th Cir. 2024) (quoting Animal Legal Def Fund v.
Vaught, 8 F.4th 714, 720 (8th Cir. 2021)).
Where, as here, an injunction is sought:
[T]o seek injunctive relief, a plaintiff must show that he is under threat of suffering
‘injury in fact’ that is concrete and particularized; the threat must be actual and
imminent, not conjectural or hypothetical; it must be fairly traceable to the

challenged action of the defendant; and it must be likely that a favorable judicial
decision will prevent or redress the injury.

Missourians for Fiscal Accountability v. Klahr, 830 F.3d 789, 794 (8th Cir. 2016) (alteration in
original) (quoting Summers v. Earth Island Inst., 555 U.S. 488, 493 (2009)). This mirrors the
requirements for Article III standing more generally. See, e.g., Becker, 112 F.4th at 595. The
Supreme Court has emphasized that “a person exposed to a risk of future harm may pursue
forward-looking, injunctive relief to prevent the harm from occurring, at least so long as the risk
of harm is sufficiently imminent and substantial.” Arc of Iowa v. Reynolds, 94 F.4th 707, 710 (8th
Cir. 2024) (quoting TransUnion, 594 U.S. at 435)). “If the risk is too speculative, Article III
standing is lacking.” Id. at 11.

When it comes to prudential standing—that is, the aspects of standing doctrine that go
beyond Atrticle III’s requirements—the Eighth Circuit has expressly declined to decide whether it
is a jurisdictional issue, Lucas v. Jerusalem Cafe, LLC, 721 F.3d 927, 938-39 (8th Cir. 2013), and,
following the Supreme Court, seems to question the continued viability of the doctrine. See
Carson v. Simon, 978 F.3d 1051, 1058 (8th Cir. 2020). The Supreme Court has provided no clear
articulation of the requirements for prudential standing, but has stated that it encompasses at least
three broad principles: (1) the general prohibition on a litigant’s raising another person’s legal
rights; (2) the rule barring adjudication of generalized grievances more appropriately addressed in

the representative branches; and (3) the requirement that a plaintiff’s complaint fall within the zone
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of interests protected by the law invoked. Lexmark Int’l, Inc. v. Static Control Components, Inc.,
572 U.S. 118, 126 (2014).

In the present case, Defendants argue that Jones Eagle has suffered no injury in fact because
“there has been no enforcement action taken against Plaintiff” under Act 636 or Act 174 (Dkt. No.
17, at 6). Defendants emphasize that “there has been no determination as to whether Plaintiff is a
‘prohibited foreign party’ as defined in the statutes, and therefore, there has been no action taken
by any government actor . . . to commence an action against Plaintiff for violating either act,” and
that “this is not a case where the plaintiff argues an intention to engage in conduct that would be
prohibited” (/d., at 9). Defendants liken this case to Clapper v. Amnesty Int’l USA, 568 U.S. 398
(2013), in which the Supreme Court found that no injury in fact existed in a challenge to the
Foreign Intelligence Surveillance Act of 1978 because the plaintiffs’ belief that they would be
targeted for surveillance under the Act was too speculative for Article III purposes. Id. at 410-20.

On the factual record before the Court at this stage, Defendants’ argument is unconvincing.
As Defendants themselves note, for purposes of establishing an Article III injury in fact, “[a]n
allegation of future injury may suffice if the threatened injury is certainly impending, or there is a
substantial risk that the harm will occur” (Dkt. No. 17, at 6). Susan B. Anthony List v. Driehaus,
573 U.S. 149, 158 (2014) (quoting Clapper, 568 U.S. at 409, 414 n.5). Supreme Court and Eighth
Circuit precedent make clear that “a plaintiff satisfies the injury-in-fact requirement where he
alleges ‘an intention to engage in a course of conduct arguably affected with a constitutional
interest, but proscribed by a statute, and there exists a credible threat of prosecution thereunder.’”
Id. at 159 (quoting Babbitt v. Farm Workers, 442 U.S. 289, 298 (1979)); Christian Action League
of Minn. v. Freeman, 31 F.4th 1068, 1072 (8th Cir.), cert. denied, 143 S. Ct. 304 (2022) (quoting

Susan B. Anthony List, 573 U.S. at 159). The Eighth Circuit has further emphasized that this is a
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“forgiving standard” for plaintiffs. L.H. v. Indep. Sch. Dist., 111 F.4th 886, 893 (8th Cir. 2024)
(quoting Turtle Island Foods, SPC v. Thompson, 992 F.3d 694, 699 (8th Cir. 2021)). As such, so
long as Jones Eagle’s conduct is arguably proscribed by the challenged statutes and Jones Eagle
faces a “credible threat of prosecution,” it has suffered an injury in fact sufficient for constitutional
purposes.

First, with respect to Act 636, it strains credulity to characterize this action as merely
anticipating a future injury. Defendant Secretary Ward publicly referred Jones Eagle to the
Attorney General’s Office for investigation for potential violation of Act 636, and Jones Eagle has
been under public investigation by the Attorney General Griffin ever since (Dkt. Nos. 1, § 104—
09, 112-18; 30-1). The Attorney General brought an action against Jones Eagle in Baxter County
Circuit Court to enforce a subpoena issued as a part of that investigation (Dkt. No. 17-1). The
subpoena covers a wide range of sensitive business documents, including virtually any
communication between anyone associated with Jones Eagle and any person or entity associated
with China or a whole host of other countries (Dkt. Nos. 17-1, at 7-8; 30-9). Under these
circumstances, whether or not Jones Eagle is actually in violation of Act 636’s terms, it has
suffered real, concrete harm under the enforcement regime created by the statute. Defendants’
contention that being publicly singled out and subjected to a broad, indefinite government
investigation backed by court-enforced subpoenas is insufficient to establish an injury in fact for
Article III purposes with respect to the authorizing statute is simply irreconcilable with
longstanding precedent. Indeed, even if this action is regarded as a pre-enforcement challenge,
Jones Eagle has shown that it faces a credible threat of prosecution, and the actions of Defendants
sufficiently indicate that Jones Eagle’s land at least arguably falls under the statute’s terms—

whether or not Jones Eagle is correct in arguing that the statute should not apply to it. This is a
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far cry from the speculation about potential future application of the statute in Clapper; Jones
Eagle has been publicly targeted for investigation and subjected to a subpoena and legal
proceedings. See Clapper, 568 U.S. at 411-14; cf. Alexis Bailly Vineyard, Inc. v. Harrington, 931
F.3d 774, 778 (8th Cir. 2019) (finding a sufficiently “credible threat of enforcement” if wineries
disregarded a state statute prohibiting use of out-of-state ingredients). The Court finds that Jones

Eagle has suffered a sufficient injury in fact so as to challenge Act 636.

Second, with respect to Act 174, | NN

it is at least arguable that
the statute applies to Jones Eagle. In any case, the threat of enforcement is far from speculative.
Further, it is Defendants who state unequivocally in this action that “violations of Act 636
may constitute violations under [Act 174] as well” and that Defendants have initiated a state court
proceeding against Jones Eagle “pursuant to an investigation into . . . potential violations of Act
636 0f 2023 and Act 174 of 2024” (Dkt. No. 17, at 3, 12). Given that Jones Eagle is actively under

investigation for potential violations of both Act 174 and Act 636—which Defendants admit
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overlaps with Act 174—and faces subpoena enforcement proceedings related to this investigation,
Jones Eagle has shown that it faces a more-than-credible threat of enforcement with respect to Act
174. For these reasons, the Court finds that Jones Eagle has suffered a sufficient injury in fact so
as to challenge Act 174.

Defendants make no argument that Jones Eagle fails to satisfy the other elements of the
standing analysis. Jones Eagle’s injury is fairly traceable to Defendants, who are responsible for
enforcing the challenged statutes and have initiated an investigation and state court proceedings
against Jones Eagle. Likewise, a favorable judicial decision would provide Jones Eagle with
sufficient redress in the form of an injunction prohibiting enforcement of the allegedly
unconstitutional statutes and a declaratory judgment that the statutes are unconstitutional. None
of the prudential standing factors counsel against allowing Jones Eagle to proceed in this action.
The Court therefore finds that Jones Eagle has established that it has Article III and prudential
standing at this stage to seek a preliminary injunction against Defendants.

For the foregoing reasons, the Court determines at this stage of the litigation that Jones
Eagle has standing to proceed with this action and seek a preliminary injunction against
Defendants and that the matter is ripe for adjudication.!

C. Younger Abstention

A federal district court with jurisdiction “has a virtually unflagging obligation to hear and

resolve questions properly before it.” FBI v. Fikre, 601 U.S. 234, 240 (2024) (quoting Colorado

River Water Conservation Dist. v. United States, 424 U.S. 800, 817 (1976)). However, in Younger

! For purposes of their ripeness challenge, Defendants state that “[i]n this case, the standing
and ripeness issues ‘essentially boil down to the same question,’ so the analysis collapses together”
(Dkt. No. 17, at 10 (quoting Religious Sisters of Mercy v. Becerra, 55 F.4th 583, 608 (8th Cir.
2022))). As such, the Court finds ripeness for the reasons explained in the Court’s standing
analysis.
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v. Harris, 401 U.S. 37 (1971), the Supreme Court recognized a limited exception—grounded in
the principles of comity and federalism—to this general obligation for cases in which there is a
“parallel, pending state criminal proceeding.” Sprint Commc 'ns, Inc. v. Jacobs, 571 U.S. 69, 69—
70 (2013). Specifically, Younger held that “the possible unconstitutionality of a statute ‘on its
face’ does not in itself justify an injunction against good-faith attempts to enforce it.” Younger,
401 U.S. at 55. The Court later expanded the application of Younger beyond criminal proceedings
to two categories of state civil proceedings: (1) civil enforcement proceedings; and (2) civil
proceedings “involving certain orders that are uniquely in furtherance of the state courts’ ability
to perform their judicial functions,” such as civil contempt orders and requirements for posting of
bond pending appeal. New Orleans Pub. Serv., Inc. v. Council of New Orleans, 491 U.S. 350, 368
(1989) (“NOPSI’). Younger abstention does not apply outside these categories of cases. Sprint,
571 U.S. at 70.

In determining whether Younger applies, the Supreme Court has identified three factors
that district courts should consider: (1) whether there is an “ongoing state judicial proceeding”;
(2) whether the proceedings “implicate important state interests”; and (3) whether there is “an
adequate opportunity in the state proceedings to raise constitutional challenges.” Middlesex Cnty.
Ethics Comm. v. Garden State Bar Ass’'n, 457 U.S. 423,432 (1982). These are “additional” factors
that are to be considered only if the case fits into one of the categories identified in NOPSI. Sprint,
571 U.S. at 81.

The Eighth Circuit has distilled the entire Younger analysis into a three-part inquiry:

First, does the underlying state proceeding fall within one of the three “exceptional

circumstances’ where Younger abstention is appropriate? Second, if the underlying

proceeding fits within a Younger category, does the state proceeding satisfy what

are known as the “Middlesex” factors? And third, even if the underlying state

proceeding satisfies the first two inquiries, is abstention nevertheless inappropriate
because an exception to abstention applies?
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Wassef v. Tibben, 68 F.4th 1083, 1087 (8th Cir. 2023) (quoting 375 Slane Chapel Rd., LLC v.
Stone Cnty., Mo., 53 F.4th 1122, 1127 (8th Cir. 2022)).

There are at least four potential “exceptions” to Younger. The first, outlined in Younger
itself, is where there is a showing of “bad faith, harassment, or any other unusual circumstance
that would call for equitable relief” in the state court proceeding. Younger,401 U.S. at 55. Second,
there is an exception for the rare circumstance in which the plaintiff does not have the opportunity
to press the federal claim in the state court proceeding. See Moore v. Sims, 442 U.S. 415, 432
(1979) (discussing the holding of Gerstein v. Pugh, 420 U.S. 103 (1975)). Third, there is an
“extremely narrow” exception for statutes that are “flagrantly and patently violative of express
constitutional prohibitions in every clause, sentence and paragraph, and in whatever manner and
against whomever an effort might be made to apply it.” Oglala Sioux Tribe v. Fleming, 904 F.3d
603, 613—14 (8th Cir. 2018) (first quoting Plouffe v. Ligon, 606 F.3d 890, 894 (8th Cir. 2010); then
quoting Younger, 401 U.S. at 53-54); see also Wassef, 68 F.4th at 1087 (quoting Younger, 401
U.S. at 53-54) (noting Younger exception where a criminal statute is “flagrantly and patently”
unconstitutional on its face). Finally, a number of courts have recognized a fourth exception for
“facially conclusive” federal preemption claims. Minn. Living Assistance, Inc. v. Peterson, 899
F.3d 548, 554-55 (8th Cir. 2018). Although the Eighth Circuit has declined to decide whether
such an exception is a “required part of the abstention analysis,” see id. at 554 n.5, at least three
circuits apply this exception as part of their abstention analysis. See Colonial Life & Accident Ins.
Co. v. Medley, 572 F.3d 22, 27-28 (1st Cir. 2009); Woodfeathers, Inc. v. Washington Cnty., 180
F.3d 1017, 1021-22 (9th Cir. 1999); GTE Mobilnet of Ohio v. Johnson, 111 F.3d 469, 478 (6th

Cir. 1997).
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Defendants argue that the Attorney General’s petition for citation of contempt and order to
appear and show cause, filed in Baxter County, Arkansas, Circuit Court on November 8, 2024,
falls within the category of “civil enforcement proceedings” to which Younger applies under
NOPSI (Dkt. Nos. 17, at 11-12; 17-1, at 1-3). In Sprint, the Supreme Court emphasized that this

(134

category refers to enforcement actions that are “‘akin to a criminal prosecution’ in ‘important
respects.”” Sprint, 571 U.S. at 79 (quoting Huffman v. Pursue, Ltd., 420 U.S. 592, 604 (1975)).
For purposes of determining whether a civil proceeding is sufficiently “akin to a criminal
prosecution,” the Eighth Circuit, following Sprint, has pointed to three factors: (1) whether the
action was commenced by the State in its sovereign capacity; (2) whether the proceeding was
initiated to sanction the federal plaintiff for some wrongful act; and (3) whether there are other
similarities to criminal actions, such as a preliminary investigation culminating in the filing of
formal charges. 375 Slane Chapel Rd., 53 F.4th at 1128. Defendants argue that the Baxter County
proceeding satisfies all of these factors (Dkt. No. 17, at 12).

There is no binding precedent in the Eighth Circuit as to whether a petition to enforce a
subpoena filed before the initiation of formal criminal proceedings qualifies as a civil enforcement
proceeding “akin to a criminal prosecution” for purposes of Younger abstention. On the one hand,
a line of cases from the Southern District of New York holds that the issuance of investigative
subpoenas by a state attorney general pursuant to an investigation into potentially illegal activities
qualifies for abstention under Younger and NOPSI. See Cuomo v. Dreamland Amusements, Inc.,
Nos. 08 Civ. 7100(JGK), 08 Civ. 6321(JGK), 2008 WL 4369270, at *9 (S.D.N.Y. Sept. 22, 2008)
(quoting J. & W. Seligman & Co. Inc. v. Spitzer, No. 05 Civ. 7781(KMW), 2007 WL 2822208, at

*5 (S.D.N.Y. Sept. 27, 2007)). The Southern District of New York has continued to use this

standard even after the Supreme Court’s most recent articulation of the Younger doctrine in Sprint.
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See Trump v. Vance, 395 F. Supp. 3d 283, 295 (S.D.N.Y.), aff’d in part, vacated in part on other
grounds, remanded, 941 F.3d 631 (2d Cir. 2019), aff’d and remanded, 591 U.S. 786 (2020). The
Second Circuit itself has made no definitive pronouncement on the matter. See id.

However, the weight of authority indicates otherwise. Other circuits that have examined
similar issues have concluded that mere investigations and civil investigative proceedings,
including subpoenas issued before the grand jury or prosecutorial information stage, categorically
do not qualify for Younger abstention. See Google, Inc. v. Hood, 822 F.3d 212, 223-24 & n.7 (5th
Cir. 2016); Guillemard—Ginorio v. Contreras—Gomez, 585 F.3d 508, 519 (1st Cir. 2009); Telco
Commc 'ns, Inc. v. Carbaugh, 885 F.2d 1225, 1227 (4th Cir. 1989). More to the point in this case,
however, is a pair of recent Third Circuit cases holding that petitions to enforce subpoenas filed
by a state in state court are not qualifying civil enforcement proceedings under Sprint and NOPSI.

In TitleMax of Delaware, Inc. v. Weissmann, 24 F.4th 230, 235-37 (3d Cir.), cert. denied
sub nom. TitleMax of Delaware, Inc. v. Vague, 142 S. Ct. 2870 (2022), the Third Circuit found
that a petition filed by the Pennsylvania Department of Banking and Securities in Pennsylvania
Commonwealth Court to enforce an investigative subpoena did not qualify under Younger because
it failed the second Sprint factor—it was filed to “enforce a subpoena, not to sanction TitleMax.”
The petition action was “‘not retributive in nature’ or ‘imposed to punish . . . some wrongful act.’”
Id. at 237 (alteration in original) (quoting ACRA Turf Club, LLC v. Zanzuccki, 748 F.3d 127, 140
(3d Cir. 2014)). The Third Circuit went on to emphasize that “threat of contempt for
noncompliance with an order that the state court may enter in the future is insufficient to convert
the Petition Action as it currently stands into a quasi-criminal case.” Id.

The Third Circuit expanded on its holding in TitleMax in Smith & Wesson Brands, Inc. v.

Attorney General of New Jersey, 27 F.4th 886 (3d Cir. 2022). In Smith & Wesson, the New Jersey
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Attorney General issued a subpoena seeking documents from Smith & Wesson as part of an
investigation into potential violations of the New Jersey Consumer Fraud Act. Id. at 889. Instead
of complying with the subpoena, Smith & Wesson filed a complaint in federal court alleging the
subpoena violated its constitutional rights. /d.. The New Jersey Attorney General subsequently
filed a petition in state court to enforce the subpoena, and the state court issued a show cause order
and threatened Smith & Wesson with contempt. Id. at 890. The state court, as well as the New
Jersey Supreme Court on appeal, rejected Smith & Wesson’s constitutional objections and forced
Smith & Wesson to produce the documents. Id. Smith & Wesson then amended its federal
complaint to include a First Amendment retaliation claim. /d.

The Third Circuit found that Younger abstention was not appropriate. Id. at 893.
Specifically, it found that the petition action did not fall into the Younger category of civil
enforcement proceedings “akin to a criminal prosecution” because the second and third Sprint
factors were not satisfied. Id. at 892. The petition action did not implicate the second Sprint factor
because the subpoena enforcement action did not concern a violation of the underlying law, the
New Jersey Consumer Fraud Act. Id.. The petition action alleged a violation of a “procedural
rule” rather than a substantive duty. Id. Likewise, the third Sprint factor was not implicated
because there was no “preliminary investigation culminating in the filing of a formal complaint or
charges,” because the state court petition did not arise from the substantive investigation but rather
from the failure to comply with the subpoena. Id. at 892-93. The Third Circuit also emphasized
that the penalties for failure to comply with a subpoena are not “self-executing; a court will impose
them only after the subpoenaed party violates a court order,” which, in this case, never happened.

Id. at 893.
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The Third Circuit likewise found that the subpoena enforcement action did not fall into the
final Younger category of “orders that are uniquely in furtherance of the state courts’ ability to
perform their judicial functions” because “no substantive outcome had occurred” in the form of a
court order. Id. at 893—-94. In the case at issue there was only “a possibility of contempt.” Id. at
894-95. As such, Younger abstention categorically did not apply to the subpoena enforcement
proceeding. Two district courts outside of the Third Circuit have adopted the reasoning in Smith
& Wesson. See Media Matters for Am. v. Bailey, Case No. 24-cv-147 (APM), 2024 WL3924573,
at *5-7 (D.D.C. Aug. 23, 2024); Trump v. James, Case No. 1:21-cv-1352 (BKS/CFH), 2022 WL
1718951, at *9 (N.D.N.Y. May 27, 2022).

Notably, in Kaylor v. Fields, 661 F.2d 1177 (8th Cir. 1981), the Eighth Circuit found that
subpoenas issued by an Arkansas prosecuting attorney who was acting in place of a grand jury
pursuant to Arkansas law qualified for Younger abstention. Id. at 1182. However, as the Fifth
Circuit noted in Google, Kaylor is distinguishable from subpoenas issued pursuant to civil
investigations because the Kaylor subpoenas were issued pursuant to an ongoing criminal
proceeding—the prosecutor’s investigation was the legal equivalent of a grand jury proceeding
under Arkansas law.2 Google, 822 F.2d at 224 n.7. The Fifth Circuit also emphasized that Kaylor
was decided before the Supreme Court clearly delimited Younger’s scope in Sprint, a case which
notably overturned the Eighth Circuit’s hitherto more expansive application of abstention doctrine.

Id

2 Tt is likewise worth noting that the prosecutorial subpoena power under Arkansas law
applies specifically to criminal proceedings and is codified at Arkansas Code Annotated § 16-43-
212. See Anderson v. State, 163 S.W.3d 333, 349-50 (Ark. 2004) (describing prosecutorial
subpoena power under Arkansas law). By contrast, the subpoena power upon which Defendants
rely in this case applies more broadly to civil and criminal investigations and is not tethered to the
formal criminal process. See Ark. Code Ann. §§ 14-1-606(d); 18-11-804(c)(2); 25-16-705.
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For all of these reasons, this Court determines that the Baxter County case does not fall

into one of the Younger categories and therefore categorically does not qualify for abstention.
D. Conclusion On Motion To Dismiss

Based on this analysis, having considered the arguments of the parties, the Court denies
Defendants’ motion to dismiss (Dkt. No. 16).

III.  Preliminary Injunction

A. Legal Standard

District courts in the Eighth Circuit must consider four factors in deciding whether to grant
a preliminary injunction:

(1) the threat of irreparable harm to the movant; (2) the state of the balance between

this harm and the injury that granting the injunction will inflict on other parties

litigant; (3) the probability that the movant will succeed on the merits; and (4) the

public interest.
Wilbur-Ellis Co., LLC v. Erikson, 103 F.4th 1352, 1355-56 (8th Cir. 2024) (quoting Home Instead,
Inc. v. Florance, 721 F.3d 494, 497 (8th Cir. 2013)). “While ‘no single factor is determinative,’
the probability of success factor is the most significant.” Id. at 1356 (quoting Home Instead, 721
F.3d at 497). Furthermore, in the Eighth Circuit, laws passed through the democratic process are
entitled to a “higher degree of deference.” Libertarian Party of Ark. v. Thurston, 962 F.3d 390,
299 (8th Cir. 2020) (quoting Rodgers v. Bryant, 942 F.3d 451, 455-56 (8th Cir. 2019)). In such
cases, it is never sufficient for the moving party to establish that there is a “fair chance” of success.
Planned Parenthood Minn., N.D., S.D. v. Rounds, 530 F.3d 724, 732 (8th Cir. 2008). Instead, the
appropriate standard, and threshold showing that must be made by the movant, is “likely to prevail
on the merits.” Firearms Regul. Accountability Coal., Inc. v. Garland, 112 F.4th 507, 517 (8th

Cir. 2024) (quoting id.). Only if the movant has demonstrated that it is likely to prevail on the

merits should the Court consider the remaining factors. Rounds, 530 F.3d at 732.

26



Case 4:24-cv-00990-KGB  Document 39  Filed 12/09/24  Page 27 of 43

A preliminary injunction “is an extraordinary remedy, and the burden of establishing the
propriety of an injunction is on the movant,” here, Jones Eagle. See Turtle Island Foods, SPC v.
Thompson, 992 F.3d 694, 699 (8th Cir. 2021) (quoting Watkins Inc. v. Lewis, 346 F.3d 841, 844
(8th Cir. 2003)). The Eighth Circuit has noted that a movant carries a “heavier” burden when the
granting of a preliminary injunction “has the effect of awarding the movant substantially the relief
it could obtain after a trial on the merits.” H&R Block, Inc. v. Block, Inc., 58 F.4th 939, 946 (8th
Cir. 2023). At the end of the day, however, “[a] district court has broad discretion when ruling on
a request for preliminary injunction.” GLBT Youth in lowa Sch. Task Force v. Reynolds, 114 F.4th
660, 669 (8th Cir. 2024) (quoting Novus Franchising, Inc. v. Dawson, 725 F.3d 885, 893 (8th Cir.
2013)).

B. Likelihood Of Success On The Merits
1. Facial Versus As-Applied Challenge

Jones Eagle attacks Acts 636 and 174 both facially and as applied (Dkt. Nos. 1, §2; 7, §
3). Facial challenges are “to be discouraged.” United States v. Stephens, 594 F.3d 1033, 1037
(8th Cir. 2010) (quoting Sabri v. United States, 541 U.S. 600, 608—09 (2004)). This is because

1113

they “‘threaten to short circuit the democratic process’ by preventing duly enacted laws from being
implemented in constitutional ways.” Moody v. NetChoice, LLC, 144 S. Ct. 2383, 2397 (2024)
(quoting Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442, 451 (2008)). As
such, facial challenges are “hard to win,” id., and indeed are “the most difficult challenge to mount
successfully” against a statute. Stephens, 594 F.3d at 1037 (quoting United States v. Salerno, 481
U.S. 739, 745 (1987)). When it comes to the legal standard to be applied, “[a] facial challenge is

really just a claim that the law or policy at issue is unconstitutional in all its applications. So

classifying a lawsuit as facial or as-applied affects the extent to which the invalidity of the
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challenged law must be demonstrated and the corresponding ‘breadth of the remedy.’” Bucklew
v. Precythe, 587 U.S. 119, 138 (2019) (quoting Citizens United v. Federal Election Comm’n, 558
U.S. 310, 331 (2010)). To succeed on a facial challenge, a plaintiff must “establish that no set of
circumstances exists under which the [law] would be valid.” Moody, 144 S. Ct. at 2397 (alteration
in original) (quoting Salerno, 481 U.S. at 745). For these reasons and given the preliminary nature
of the record, the Court considers only Jones Eagle’s as-applied challenge to Acts 636 and 174 at
this time.
2. Ex Parte Young Analysis

The Court finds that Jones Eagle’s suit is proper under the Ex Parte Young, 209 U.S. 123
(1908), exception to Eleventh Amendment immunity and rejects Defendants’ argument on this
point. The Eleventh Amendment establishes a general prohibition of suits in federal court by a
citizen of a state against his state or an officer or agency of that state. Pennhurst State Sch. &
Hosp. v. Halderman, 465 U.S. 89, 100 (1984). However, there are exceptions to this rule. Relevant
here, a suit against a state official may go forward in the limited circumstances identified by the
Supreme Court in Ex Parte Young. Under the Ex Parte Young doctrine, a private party can sue a
state officer in his official capacity to enjoin a prospective action that would violate federal law.
In determining whether this exception applies, a court conducts “a straightforward inquiry into
whether [the] complaint alleges an ongoing violation of federal law and seeks relief properly
characterized as prospective.” Verizon Md., Inc. v. Pub. Serv. Comm'n of Md., 535 U.S. 635, 645
(2002) (alteration in original) (quoting Idaho v. Coeur d'Alene Tribe of Idaho, 521 U.S. 261, 296
(1997) (O’Connor, J., concurring in part)). Here, there is no dispute that the relief Jones Eagle

seeks is prospective.
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Further, to be amenable for suit challenging a particular statute, the state actor must have
“some connection with the enforcement of the act.” Reprod. Health Servs. v. Nixon, 428 F.3d
1139, 114546 (8th Cir.2005). Here, Jones Eagle has demonstrated a sufficient connection
between Defendants and the enforcement of Acts 636 and 174 to satisfy this standard.

To the extent Defendants maintain that the Supremacy Clause alters this analysis, the Court
rejects that position in reliance on Armstrong v. Exceptional Child Center, Inc.,575 U.S. 320, 327
(2015). The Armstrong Court observed that, based upon precedents, “in a proper case, relief may
be given in a court of equity. . . to prevent an injurious act by a public officer.” Id. (quoting Carroll

v. Safford, 44 U.S. 441, 463 (1845)). The Court explained:

The ability to sue to enjoin unconstitutional actions by state and federal officers is
the creation of courts of equity, and reflects a long history of judicial review of
illegal executive action, tracing back to England. See Jaffe & Henderson, Judicial
Review and the Rule of Law: Historical Origins, 72 L.Q. Rev. 345 (1956). Itis a
judge-made remedy, and we have never held or even suggested that, in its
application to state officers, it rests upon an implied right of action contained in the
Supremacy Clause.

d
3. Avoidance Of Constitutional Adjudications
Jones Eagle attacks Acts 636 and 174 as preempted by federal law and as violative of the
Equal Protection Clause, the Fourteenth Amendment Due Process Clause, the Commerce Clause,
and the Takings Clause of the United States Constitution (Dkt. No. 1, 99 2-8, 147-205). The
allegations also seem to hint at a Fourth Amendment claim (See Dkt. Nos. 1, Y 6, 6668, 95-99,
168; 8, at 25-26; 27, at 38-39). Although the constitutional issues presented in this case are

(113

serious, the Court notes that the Supreme Court has “‘often stressed’ that it is ‘importan][t to]
avoi[d] the premature adjudication of constitutional questions.”” Matal v. Tam, 582 U.S. 218,
230-31 (2017) (alterations in original) (quoting Clinton v. Jones, 520 U.S. 681, 690 (1997)). Thus,
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federal courts “ought not to pass on questions of constitutionality . . . unless such adjudication is
unavoidable.” Id. at 231 (alteration in original) (quoting Spector Motor Serv., Inc. v. McLaughlin,
323 U.S. 101, 105 (1944)); see also Clinton, 520 U.S. at 690, n.11 (noting that this requirement
applies to the “entire Federal Judiciary” and listing cases in footnote). The Supreme Court has
further stated that, although “basically constitutional in nature” because they “deriv[e their] force

(113

from the operation of the Supremacy Clause,” federal preemption claims are “‘statutory’ for
purposes of our practice of deciding statutory claims first to avoid unnecessary constitutional
adjudications.” Douglas v. Seacoast Prod., Inc., 431 U.S. 265, 272, n.6 (1977); see also North
Dakotav. Heydinger, 825 F¥.3d 912, 927 (8th Cir. 2016) (Colloton, J., concurring in the judgment);
Ariz. Dream Act Coalition v. Brewer, 855 F.3d 957, 971, n.5 (9th Cir. 2017); Colo. Dep’t of Pub.
Health & Env’t, Hazardous Materials & Waste Mgmt. Div. v. United States, 693 F.3d 1214, 1222
(10th Cir. 2012); C.E.R. 1988, Inc. v. Aetna Casualty & Surety Co., 386 F.3d 263, 272 n.13 (3d
Cir. 2004). The Court will therefore examine Jones Eagle’s federal preemption claims first as a
threshold issue before turning to its constitutional claims.
4. Foreign Affairs Preemption

Two fundamental constitutional issues underlie the federal preemption issues presented in
this case. The first is the Supremacy Clause of Article VI, which undergirds federal preemption
doctrine generally. It provides that the “Constitution,” “Laws,” and “Treaties” of the United States
“shall be the supreme Law of the Land . . . any thing in the Constitution or Laws of any State
notwithstanding.” U.S. Const. art. VI, cl. 2. As such, under federal preemption doctrine, any

k22l

“state law that conflicts with federal law is ‘without effect,””” whether that conflict be express or
implied. Pharm. Rsch. & Mfrs. of Am. v. McClain, 95 F.4th 1136, 1140 (8th Cir. 2024) (quoting

Cipollone v. Liggett Grp., Inc., 505 U.S. 504, 516 (1992)). In this regard, “‘[t]he purpose of
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Congress is the ultimate touchstone’ of pre-emption analysis.” Id. (alteration in original) (quoting
Cipollone, 505 U.S. at 516). The moving party has the burden of showing preemption. Pharm.
Care Mgmt. Ass’ nv. Wehbi, 18 F.4th 956, 967 (8th Cir. 2021).3

The second issue is the exclusive authority over foreign affairs that the Constitution vests
in the federal government, evinced in an array of constitutional provisions. See U.S. Const. art. I,
§ 8, cl. 3 (power to regulate foreign commerce); id. cl. 4 (power over naturalization); id. cl. 10
(power to define offenses against the law of nations); id. cl. 11 (power to declare war); id. § 10
(placing various restrictions on state actions that implicate foreign affairs); id. art. 11, § 2, cl. 2
(power to negotiate treaties, appoint ambassadors, ministers, and consuls). The Supreme Court
accordingly has long recognized that “[n]o State can rewrite our foreign policy to conform to its
own domestic policies. Power over external affairs is not shared by the States; it is vested in the
national government exclusively.” United States v. Pink, 315 U.S. 203, 233 (1942). “[F]Jor
national purposes, embracing our relations with foreign nations, we are but one people, one nation,
one power.” Hines v. Davidowitz, 312 U.S. 52, 63 (1941) (quoting Ping v. United States, 130 U.S.
581, 606 (1889)). The legal implications of this federal exclusivity are straightforward. In the
words of the Supreme Court, “[o]ur system of government . . . imperatively requires that federal
power in the field affecting foreign relations be left entirely free from local interference.” Id.
“[Clomplete power over international affairs is in the national government and is not and cannot
be subject to any curtailment or interference on the part of the several states.” Am. Ins. Ass’n v.
Garamendi, 539 U.S. 396, 418 (2003) (alteration in original) (quoting Uhnited States v. Belmont,

301 U.S. 324, 331 (1937)). The Founders themselves were emphatic on this point. See Nat’l

3 Defendants make the offhanded observation that “‘the Supremacy Clause does not provide
a cause of action” (Dkt. No. 24, at 31). As noted above, Jones Eagle brings its claims pursuant to
Ex Parte Young, not an implied right of action under the Supremacy Clause.
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Foreign Trade Council v. Natsios, 181 F.3d 38, 49 (1st Cir. 1999), aff'd sub nom. Crosby v. Nat’l
Foreign Trade Council, 530 U.S. 363 (2000) (quoting The Federalist Nos. 22, 42, and 45); Hines,
312 U.S. at 63 n.11 (quoting Thomas Jefferson).

At the intersection of these two constitutional issues is the foreign affairs doctrine. “Under
the foreign affairs doctrine, state laws that intrude on this exclusively federal power are
preempted.” Mayor & City Council of Baltimore v. BP P.L.C., 31 F.4th 178, 213 (4th Cir. 2022),
cert. denied, 143 S. Ct. 1795 (2023) (quoting Movsesian v. Victoria Versicherung AG, 670 F.3d
1067, 1071 (9th Cir. 2012)); see Gingery v. City of Glendale, 831 F.3d 1222, 1228 (9th Cir. 2016).
This may occur through either conflict preemption or field preemption. Mayor & City Council of
Baltimore, 31 F.4th at 213; Gingery, 831 F.3d at 1228; A.O.A. v. Rennert, Case No. 4:11-cv-44-
CDP, 2023 WL 346001, at *28 (E.D. Mo. Jan. 20, 2023), aff'd sub nom. Reid v. Doe Run Res.
Corp., 110 F.4th 1049 (8th Cir. 2024). Jones Eagle argues that Acts 636 and 174 fall afoul of both
foreign affairs conflict preemption and field preemption (Dkt. No. 27, at 8—19).* The Court will
examine each in turn.

a. Conflict Preemption

Foreign affairs conflict preemption occurs when there is a “‘sufficiently clear conflict’
between the state law and an express foreign policy” of the federal government. Mayor & City
Council of Baltimore, 31 F.4th at 213 (quoting Garamendi, 539 U.S. at 420-24); Gingery, 831
F.3d at 1229 (“[A] state action must yield to federal executive authority where ‘there is clear

evidence of conflict between the policies adopted by the two.”””) (quoting Garamendi, 539 U.S. at

4 Although Jones Eagle does not invoke the foreign affairs doctrine by name, its conflict
and field preemption arguments rely almost entirely on the body of Supreme Court case law
associated with the doctrine (See Dkt. Nos. 8, at 27-36; 27, at 4-19). The Court therefore examines
the preemption issues raised by Jones Eagle under the rubric of the foreign affairs doctrine.
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421); Museum of Fine Arts, Boston v. Seger-Thomschitz, 623 F.3d 1, 11 (1st Cir. 2010) (noting the
Supreme Court’s holding in Garamendi). Notably for present purposes, such conflicts may occur
when the basic policy objectives of the state and federal regimes are the same. As the Supreme
Court emphasized in Garamendi, “the fact of a common end hardly neutralizes conflicting means.”
Garamendi, 539 U.S. at 399; Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 379 (2000).
Simply put, where state and federal policy differ in their “means,” the state policy inevitably
compromises the federal government’s ability to “to speak for the Nation with one voice in dealing
with other governments.” Crosby, 530 U.S. at 381.

Jones Eagle points to the comprehensive and complex federal regulatory regime governing
foreign investment evinced in support of its conflict preemption arguments. Jones Eagle argues
that Acts 636 and 174 conflict with at least two sets of federal regulations in this regard. First,
there is the regime for screening foreign investment transactions associated with the interagency
Committee on Foreign Investment in the United States (“CFIUS”), as statutorily codified by the
Foreign Investment Risk Review Modemization Act of 2018 (“FIRRMA”), Pub. L. 115-232, 132
Stat. 2174, and the Office of Foreign Assets Control of the United States Department of the
Treasury (Dkt. No. 8, at 27-34). Second, Jones Eagle argues that the classifications made by Acts
636 and 174 also conflict with the statutory definitions of foreign ownership and foreign control
set forth in the International Traffic in Arms Regulations (“ITAR”), 22 C.F.R. § 120.1 et seq.,
issued by the United States Department of State pursuant to the Arms Export Control Act of 1976
(“AECA™), 22 U.S.C. § 2278, et seq., and by the President of the United States through executive
order, Executive Order Number 13637, 78 Fed. Reg. 16129 (/d., at 34).

The Court turns first to FIRRMA. FIRRMA'’s regulatory regime subjects a wide array of

private business transactions involving “foreign persons” to national security review,
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investigation, and approval or disapproval at the discretion of the President, acting through CFIUS.
50 U.S.C. § 4565. Among these, the CFIUS regime specifically covers “the purchase or lease by,
or a concession to, a foreign person of private or public real estate” that is sensitive for national
security reasons with respect to federal installations, facilities, or properties. Id §
4565(a)(4)(B)(11). Real estate transactions in urbanized areas and involving single housing units
are specifically exempted from review. Id. § 4565(a)(4)(C)(1).

Arkansas law takes a different view as to what sort of foreign investment ought to be
prohibited. Act 636 provides that “prohibited foreign parties”—defined to include, among others,
any citizen, resident, or entity of a country subject to ITAR, Arkansas Code Annotated § 18-11-
802(5)—shall not acquire “any interest in agricultural land in this state.” Ark. Code Ann. § 18-
11-804. Act 174 provides that “prohibited foreign parties” shall not acquire or hold by grant “any
interest in a digital asset mining business in this state.” Ark. Code Ann. § 14-1-606. Acts 636 and
174 thus appear on their face to conflict with FIRRMA'’s comprehensive regulatory scheme for
security review of foreign investment. Not only do Acts 636 and 174 infringe upon Congress’s
carefully considered calibration as to when foreign ownership interests in American real estate and
businesses ought or ought not to be subject to scrutiny, they also purport to deprive the President
of the discretion to approve or deny specific foreign investments based on the criteria that Congress
judged to be relevant in making such determinations—the very discretion which lies at the heart
of the CFIUS regime. Arkansas’s blanket ban on certain categories of foreign ownership in Acts
636 and 174 thus clearly conflicts with the cautious, transaction-specific approach taken by
Congress to foreign investment in FIRRMA.

Beyond the conflict in their regulatory approaches, Acts 636 and 174 also conflict with

FIRRMA'’s regime in terms of how they define foreign ownership. FIRRMA subjects to review
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transactions involving the acquisition of certain interests by “foreign persons.” A “foreign person”
is defined as: “(1) Any foreign national, foreign government, or foreign entity; or (2) Any entity
over which control is exercised or exercisable by a foreign national, foreign government, or foreign
entity.” 31 C.F.R. § 800.224. By contrast, a “prohibited foreign party” under Acts 636 and 174
would include by their terms a United States citizen who is a resident of an ITAR country, such
as, for instance, an American citizen who is a resident of Hong Kong or Cyprus. Ark. Code Ann.
§§ 14-1-606, 18-11-802. The foreign investment restrictions of FIRRMA and Acts 636 and 174
are thus in conflict both in terms of what investments they prohibit and to whom their prohibitions
apply. Even leaving aside the fact that Congress has deliberately chosen not to subject the
categories of foreign investment prohibited by Acts 636 and 174 to special scrutiny, it is not hard
to imagine a scenario in which a foreign investment transaction specifically approved by the
President through the CFIUS review process would nevertheless run afoul of Act 636 or Act 174,
rendering the President’s express approval nugatory.’ This would conflict with federal foreign
affairs policy—and the same conflict occurs here, where the foreign investment regime carefully
crafted by Congress and the President has deliberately excluded the sorts of transactions and
interests at issue in this case from even the possibility of heightened security review. See Yifan
Shen, et al. v. Comm’r, Fla. Dep’t of Agric., et al., Case No. 23-12737, 2024 U.S. App. LEXIS
2346 (11th Cir. Feb. 1, 2024) (enjoining pending appeal Florida’s restrictions on real estate
ownership by Chinese domiciliaries on grounds of FIRRMA preemption).

ITAR adds another wrinkle to the regulatory puzzle, given that Acts 636 and 174 piggyback

off its list of countries for which the United States has a policy “to deny licenses and other

5 This could happen, for instance, if the President were to approve after CFIUS review the
purchase of Arkansas farmland (or a digital asset mining business) adjacent to a military facility
by a “prohibited foreign party” under Act 636 or Act 174.
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approvals for exports and imports of defense articles and defense services, destined for or
originating in certain countries.” 22 C.F.R. § 126.1. The ITAR list of countries has no apparent
legal import for federal policy outside of this specific defense export-control context. Acts 636
and 174’s attempt to expand the list of prohibitions against these countries is thus plainly in conflict
with the determination of Congress and the State Department as to the breadth and depth of
restrictions to be placed upon them. Even were this not the case, as Jones Eagle points out (Dkt.
No. 7, at 14), the requisite levels of foreign ownership and control that trigger Acts 636 and 174
conflict with the relevant thresholds for foreign ownership and foreign control employed by the
State Department for ITAR purposes. Compare Ark. Code Ann. §§ 18-11-110(a), 803(a), 14-1-
606(a), with 22 C.F.R. § 120.65. This, of course, is entirely aside from the abovementioned
conflict between the State Department’s definition of “foreign person” for ITAR purposes and
Acts 636 and 174’s definitions of “prohibited foreign party.”

To add one final layer of conflict to this regulatory maze, Act 636 and Act 174 do not even
employ consistent definitions of “prohibited foreign party,” since the definition in Act 636 is
pegged to 22 C.F.R. § 126.1, whereas Act 174’s definition is pegged to 22 C.F.R. § 126.1 “as
existing on January 1, 2024.” Compare Ark. Code Ann. § 18-11-802(5) with § 14-1-606(a)(2).
Thus, a situation could easily arise where the list of countries to which ITAR (and Act 636) applies
differs from the list of countries to which Act 174 applies. In any case, on the record before the
Court, no aspect of Jones Eagle’s business runs afoul of ITAR, so Act 636 and Act 174’s
imposition of restrictions on Jones Eagle based upon a tenuous link with an ITAR country is plainly
in conflict with federal policy as to the purpose and scope of the ITAR list and its associated

restrictions.
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In the face of these rather straightforward conflicts between federal policy and Acts 636
and 174, Defendants point to general presumption against preemption where states are legislating
in areas within their “historic police powers.” Pharm. Rsch. & Mfrs., 95 F.4th at 1140. However,
Defendants fail to note that, on the contrary, “when Congress legislates in an area of foreign
relations, there is a strong presumption that it intended to preempt the field, in particular where the
federal legislation does not touch on a traditional area of state concern.” Natsios, 181 F.3d at 76;
Nat’l Foreign Trade Council, Inc. v. Giannoulias, 523 F. Supp. 2d 731, 740 (N.D. Ill. 2007)
(accord). Indeed, even in areas traditionally regulated by the state, the Supreme Court has
indicated that “[t]he conflict with federal policy need not be as sharp as that which must exist for
ordinary pre-emption.” Garamendi, 539 U.S. at 419 n.11 (alteration in original) (quoting Boyle v.
United Technologies Corp., 487 U.S. 500, 507-508 (1988)). This is particularly the case where
the state regulation targets specific foreign countries. See id. at 399 (noting the “weakness of the
State's interest, when evaluated in terms of traditional state legislative subject matter, in regulating
disclosure of European Holocaust-era insurance policies”). Even in areas at the core of state police
power, “regulations must give way if they impair the effective exercise of the Nation’s foreign
policy.” Zschernigv. Miller, 389 U.S. 429, 441 (1968).

Even assuming that both Act 636 and Act 174 lie within the scope of Arkansas’s “historic
police powers,” the Supreme Court’s decision in Zschernig is controlling here. In that case, the
Court dealt with an Oregon statute providing for escheat in cases where a nonresident alien claimed
real or personal property unless three requirements were satisfied:

(1) the existence of a reciprocal right of a United States citizen to take property on

the same terms as a citizen or inhabitant of the foreign country; (2) the right of

United States citizens to receive payment here of funds from estates in the foreign

country; and (3) the right of the foreign heirs to receive the proceeds of Oregon
estates “without confiscation.”
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Id. at 430. The Court found the statute was preempted despite the fact that “[t]he several States,
of course, have traditionally regulated the descent and distribution of estates,” id. at 440, and that
the Solicitor General of the United States, acting as amicus curiae, “d[id] not contend that the
application of the Oregon escheat statute in the circumstances of this case unduly interferes with
the United States’ conduct of foreign relations.” Id. at 434. The statute was preempted, even in
the absence of a conflicting treaty or statute, see id. at 441, because it “affect[ed] international
relations in a persistent and subtle way” by inviting Oregon courts to scrutinize foreign regimes in
its application. Id. at 435-40. The Supreme Court found that this carried “more than ‘some
incidental or indirect effect in foreign countries’” for purposes of foreign affairs field preemption.
Id. at 434. The reasoning of Zschernig applies even more strongly in this case, where Acts 636
and 174 go so far as to target specific foreign countries for economic restrictions and conflict with
the express foreign policy of the federal government as represented by the FIRRMA and ITAR
regimes.

For these reasons, the Court finds that Jones Eagle is likely to prevail on its conflict
preemption claim with respect to both Acts 636 and 174.

b. Field Preemption

Foreign affairs field preemption applies when a “state law or policy ‘disturb[s] foreign
relations’ or if a State attempts to ‘establish its own foreign policy.”” Mayor & City Council of
Baltimore, 31 F.4th at 213 (quoting Zschernig, 389 U.S. at 441); A.O.A., 23 WL at *28 (accord).
This occurs when two elements are met: (1) the “real purpose” of the state policy at issue does not
concern an area of traditional state responsibility; and (2) it intrudes on the federal government’s
foreign affairs power. Gingery, 831 F.3d at 1229 (quoting Movsesian, 670 F.3d at 1229). The

fundamental question with respect to the second element is whether “the state law ‘has more than
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some incidental or indirect effect in foreign countries.”” Mayor & City Council of Balt., 31 F.4th
at 213 (alteration in original) (quoting Zschernig, 389 U.S. at 434); 4.0.A4., 23 WL at *28 (accord).
There need not be any showing of conflict between state and federal policy in this regard. Kyocera
Document Sols. Am., Inc. v. Div. of Admin., 708 F. Supp. 3d 531, 545 (D.N.J. 2023) (quoting
Zschernig, 389 U.S. at 418).

For the reasons stated above in its analysis of Jones Eagle’s conflict preemption claim, the
Court also finds that Jones Eagle is likely to succeed on its field preemption claim under the foreign
affairs doctrine with respect to both Acts 636 and 174. See Crosby, 530 U.S. at 387-88 (affirming
injunction against Massachusetts’s Burma Act); Shen, 2024 U.S. App. LEXIS at *3 (enjoining
pending appeal Florida’s restrictions on real estate ownership by Chinese domiciliaries);
Odebrecht Const., Inc. v. Sec’y, Fla. Dep’t of Transp., 715 F.3d 1268, 1290 (11th Cir. 2013)
(affirming injunction against Florida’s Cuba Amendment); Kyocera, 708 F. Supp. 3d at 561
(enjoining New Jersey’s Russia Act); Alario v. Knudsen, 704 F. Supp. 3d 1061, 1088 (D. Mont.
2023) (enjoining Montana’s TikTok ban); Giannoulias, 523 F. Supp. 2d at 750-51 (enjoining
Illinois’s Sudan Act).

S. Constitutional Claims

Because the Court determines that Jones Eagle is likely to prevail on its federal preemption
claims, the Court, in accordance with the long-established judicial policy of avoiding premature
adjudication of constitutional claims, declines to make any ruling on Jones Eagle’s other
constitutional claims at this time. The Court notes, however, that, on the limited record before it,

Jones Eagle has the better of the argument with respect to all of its remaining claims.
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For these reasons, the Court finds as a threshold matter that Jones Eagle is likely to succeed
on the merits of its as-applied challenge to Acts 636 and 174. The Court now turns to the other
preliminary injunction factors.

C. Irreparable Harm

To be entitled to a preliminary injunction, the movant must show it is “likely to suffer
irreparable harm in the absence of preliminary relief.” Winter v. Nat. Res. Def. Council, Inc., 555
U.S. 7, 20 (2008). Thus, “[s]peculative harm does not support a preliminary injunction.” S.J.W.
ex rel. Wilson v. Lee’s Summit R-7 Sch. Dist., 696 F.3d 771, 779 (8th Cir. 2012); see also Novus
Franchising, Inc. v. Dawson, 725 F.3d 885, 895 (8th Cir. 2013) (“[T]o demonstrate irreparable
harm, a party must show that the harm is certain and great and of such imminence that there is a
clear and present need for equitable relief.””) (quoting lowa Utils. Bd. v. FCC, 109 F.3d 418, 425
(8th Cir. 1996))). “Irreparable harm occurs when a party has no adequate remedy at law, typically
because its injuries cannot be fully compensated through an award of damages.” Cigna Corp. v.
Bricker, 103 F.4th 1336, 1342 (8th Cir. 2024). Jones Eagle “is not required to prove with certainty
the threat of irreparable harm, but it must prove that ‘irreparable injury is likely in the absence of
an injunction.’” Sleep No. Corp. v. Young, 33 F.4th 1012, 1018 (8th Cir. 2022) (quoting Winter,
555 U.S. at 22). “The failure to show irreparable harm is, by itself, a sufficient ground upon which
to deny a preliminary injunction[.]” Gelco Corp. v. Coniston Partners, 811 F.2d 414, 418 (8th
Cir. 1987).

Jones Eagle has been publicly targeted by name and subjected to investigation by
Defendants for almost a year. Jones Eagle faces irreparable harm from the public investigation and
threatened enforcement actions under Acts 636 and 174 in the form of damage to reputation and

goodwill. See Rogers Group, Inc. v. City of Fayetteville, Ark., 629 F.3d 784, 789-90 (8th Cir.
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2010) (finding loss of goodwill among customers sufficient to establish a threat of irreparable
harm) (citing Med. Shoppe Int’l, Inc. v. S.B.S. Bill Dr., Inc., 336 F.3d 801, 805 (8th Cir. 2003)).
Moreover, Jones Eagle and Mr. Chen risk imprisonment, fines, and judicial foreclosure. Jones
Eagle has shown that it is likely to sustain irreparable harm absent entry of the preliminary
injunction.

Defendants claim that Jones Eagle “delay[ed] in filing” its lawsuit, undermining evidence
of irreparable harm (Dkt. No. 24, at 36 (citing Beame v. Friends of the Earth, 434 U.S. 1310, 1313
(1977))). The Court finds persuasive Jones Eagle’s argument that it attempted cooperation with
Defendants and that the public investigation recently escalated through a “burst of prosecutorial
alacrity.” See Netflix, Inc. v. Babin, 88 F.4th 1080, 1092 (Sth Cir. 2023) (finding “inflection point”
of assertions of constitutional rights “difficult to overlook™). The injuries to goodwill and
reputational harms associated with prolonged investigation and potential enforcement actions are
irreparable injuries. For all of these reasons, Jones Eagle has shown it is likely to sustain
irreparable harm absent entry of a preliminary injunction.

D. Balance Of Harms

This Court “has broad discretion when ruling on a request for preliminary injunction” to
balance the four factors to achieve the most equitable result. Richland/Wilkin Joint Powers Auth.
v. U.S. Army Corps of Eng'rs, 826 F.3d 1030, 1035 (8th Cir. 2016) (quoting Novus Franchising,
725 F.3d at 893). Compared to the likely prospect of irreparable harm to Jones Eagle, Defendants
will sustain no appreciable harm by entry of a preliminary injunction. Given the Court’s
preemption analysis, the Court determines Jones Eagle is likely to prevail on its argument that
Defendants have no interest in regulating matters of foreign affairs. To the extent Defendants

9 €6

argue that “the State’s presumptively reasoned democratic processes” “are entitled to a higher
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degree of deference and should not enjoined lightly,” (Dkt. No. 24, at 37), the Court agrees with
Jones Eagle that this interest is what is protected by the requirement of Rounds that Jones Eagle
show it is likely to succeed on the merits of this dispute. The balance of the equities factor favors
Jones Eagle.
E. Public Interest
Defendants are correct that the Court should preserve the status quo. Entry of the
preliminary injunction does that by preserving “the relative positions of the parties.” Benisek v.
Lamone, 585 U.S. 155, 161 (2018) (quoting Univ. of Texas v. Camenisch, 451 U.S. 390, 395
(1981)). Allowing the temporary restraining order to expire would upend the status quo by
allowing Defendants to commence enforcement activities when Defendants have no constitutional
interest in regulating matters of foreign affairs, foreign relations, or national security. The public
interest factor weighs in favor of Jones Eagle.
F. Security
Under Federal Rule of Civil Procedure 65(c), a district court may grant a preliminary
injunction “only if the movant gives security in an amount that the court considers proper to pay
the costs and damages sustained by any party found to have been wrongfully enjoined or
restrained.” Fed. R. Civ. P. 65(c). In these proceedings, Defendants have neither requested
security in the event this Court grants a preliminary injunction nor presented any evidence that
Defendants will be financially harmed if they are wrongfully enjoined. For these reasons, the
Court declines to require security from Jones Eagle.
G. Conclusion On Motion For Preliminary Injunction
For the foregoing reasons, the Court grants Jones Eagle’s motion for preliminary injunction

(Dkt. No. 7) and enjoins defendant Secretary Ward and defendant Attorney General Griffin, and

42



Case 4:24-cv-00990-KGB  Document 39  Filed 12/09/24 Page 43 of 43

all those acting in concert with them, from enforcing any provision of Act 636 or Act 174 against
Jones Eagle until further Order from this Court.

IV.  Severability

Given this Court’s analysis and the statutory scheme of Act 636 and Act 174, severability
is not appropriate.

V. Conclusion

For the foregoing reasons, the Court denies Defendants’ motion to dismiss (Dkt. No. 16).
The Court grants Jones Eagle’s motion for preliminary injunction (Dkt. No. 7) and enjoins
defendant Secretary Ward and defendant Attorney General Griffin, and all those acting in concert
with them, from enforcing any provision of Act 636 or Act 174 against Jones Eagle until further
Order from this Court.

It is so ordered this 9th day of December, 2024.

Fsts 4. P

Kriftine G. Baker
Chief United States District Judge
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Table F-2.

U.S. Bankruptcy Courts—Business and Nonbusiness Cases Commenced, by Chapter of the Bankruptcy Code,
During the 12-Month Period Ending December 31, 2024

Predominant Nature of Debt

Business Nonbusiness
Circuit Total Total Total Total Total
and All Chapter Chapter Chapter Other All Chapter Chapter Chapter Other All Chapter Chapter Chapter
District Chapters 7 1 13 Chapters ' | Chapters 7 1 13 Chapters ' | Chapters 7 1 13
Total 517,308 310,631 8,884 197,244 549 23,107 12,582 8,456 1,520 549 494,201 298,049 428 195,724
DC 443 268 66 108 1 86 19 63 3 1 357 249 3 105
1st 13,080 6,616 226 6,220 18 616 327 205 66 18 12,464 6,289 21 6,154
ME 638 472 29 134 3 70 34 28 5 3 568 438 1 129
MA 4,706 2,952 108 1,645 1 297 168 103 25 1 4,409 2,784 5 1,620
NH 952 647 11 292 2 64 39 9 14 2 888 608 2 278
RI 968 672 8 288 0 41 31 8 2 0 927 641 0 286
PR 5,816 1,873 70 3,861 12 144 55 57 20 12 5,672 1,818 13 3,841
2nd 24,939 16,577 975 7,343 44 2,039 1,052 889 54 44 22,900 15,525 86 7,289
CT 3,337 2,747 18 572 0 114 96 12 6 0 3,223 2,651 6 566
NY,N 3,688 2,732 35 913 8 107 51 33 15 8 3,581 2,681 2 898
NY.E 10,357 6,023 496 3,838 0 1,046 606 440 0 0 9,311 5,417 56 3,838
NY,S 4,962 3,364 401 1,164 33 650 220 379 18 33 4,312 3,144 22 1,146
NY,W 2,333 1,501 24 806 2 100 60 24 14 2 2,233 1,441 0 792
VT 262 210 1 50 1 22 19 1 1 1 240 191 0 49
3rd 28,774 15,224 2,032 11,352 166 3,013 745 1,992 110 166 25,761 14,479 40 11,242
DE 2,891 945 1,242 546 158 1,586 183 1,242 3 158 1,305 762 0 543
NJ 13,199 7,564 529 5,102 4 798 249 499 46 4 12,401 7,315 30 5,056
PAE 4,687 2,146 72 2,469 0 236 133 70 33 0 4,451 2,013 2 2,436
PAM 3,469 1,745 32 1,691 1 122 74 31 16 1 3,347 1,671 1 1,675
PAW 4,510 2,820 146 1,541 3 259 105 139 12 3 4,251 2,715 7 1,529
VI 18 4 11 3 0 12 1 11 0 0 6 3 0 3
4th 40,777 20,956 385 19,424 12 1,375 811 370 182 12 39,402 20,145 15 19,242
MD 11,108 6,907 85 4,114 2 363 229 80 52 2 10,745 6,678 5 4,062
NC,E 4,604 1,101 87 3,414 2 203 74 84 43 2 4,401 1,027 3 3,371
NC,M 2,068 947 13 1,108 0 68 45 13 10 0 2,000 902 0 1,098
NC,W 2,187 910 28 1,248 1 106 55 27 23 1 2,081 855 1 1,225
SC 4,651 1,486 38 3,127 0 138 93 36 9 0 4,513 1,393 2 3,118
VAE 11,353 6,409 87 4,855 2 308 195 83 28 2 11,045 6,214 4 4,827
VAW 3,171 1,883 23 1,260 5 91 55 23 8 5 3,080 1,828 0 1,252
WV,N 693 532 9 152 0 31 18 9 4 0 662 514 0 148
WV,S 942 781 15 146 0 67 47 15 5 0 875 734 0 141
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Table F-2. (December 31, 2024—Continued)

Predominant Nature of Debt

Business Nonbusiness
Circuit Total Total Total Total Total
and All Chapter Chapter Chapter Other All Chapter Chapter Chapter Other All Chapter Chapter Chapter

District Chapters 7 1 13 Chapters ' | Chapters 7 1 13 Chapters ' | Chapters 7 1 13

5th 50,075 23,801 1,536 24,679 59 3,592 1,850 1,511 172 59 46,483 21,951 25 24,507
LAE 2,558 582 49 1,927 0 111 50 46 15 0 2,447 532 3 1,912
LAM 1,152 535 12 605 0 32 19 12 1 0 1,120 516 0 604
LAW 5,716 1,036 44 4,623 13 103 42 42 6 13 5,613 994 2 4,617
MS,N 4,178 1,453 18 2,704 3 62 27 18 14 3 4,116 1,426 0 2,690
MS,S 4,951 2,516 24 2,409 2 108 73 24 9 2 4,843 2,443 0 2,400
TX,N 10,925 6,054 374 4,472 25 950 528 369 28 25 9,975 5,526 5 4,444
TX,E 5,250 2,890 86 2,274 0 371 259 81 31 0 4,879 2,631 5 2,243
TX,S 8,302 4,287 784 3,215 16 1,252 422 777 37 16 7,050 3,865 7 3,178
TX,W 7,043 4,448 145 2,450 0 603 430 142 31 0 6,440 4,018 3 2,419

6th 76,389 46,431 312 29,627 19 1,328 865 296 148 19 75,061 45,566 16 29,479
KY,E 5,326 3,312 23 1,989 2 72 43 23 4 2 5,254 3,269 0 1,985
KY,W 5,764 2,604 22 3,138 0 66 38 22 6 0 5,698 2,566 0 3,132
MILE 16,830 11,316 48 5,461 5 203 117 45 36 5 16,627 11,199 3 5,425
MIL,W 3,566 2,477 14 1,068 7 110 73 14 16 7 3,456 2,404 0 1,052
OH,N 13,723 10,718 44 2,957 4 246 179 42 21 4 13,477 10,539 2 2,936
OH,S 11,046 7,642 24 3,379 1 216 168 22 25 1 10,830 7,474 2 3,354
TN,E 6,817 3,668 27 3,122 0 127 91 26 10 0 6,690 3,577 1 3,112
TN,M 5,077 2,565 83 2,429 0 217 122 77 18 0 4,860 2,443 6 2,411
TN,W 8,240 2,129 27 6,084 0 7 34 25 12 0 8,169 2,095 2 6,072

7th 52,032 30,375 317 21,303 37 1,272 826 304 105 37 50,760 29,549 13 21,198
IL,N 21,582 12,151 200 9,207 24 754 501 193 36 24 20,828 11,650 7 9,171
IL,C 2,690 1,882 9 794 5 73 45 9 14 5 2,617 1,837 0 780
IL,S 1,726 918 11 795 2 36 13 11 10 2 1,690 905 0 785
IN,N 6,416 3,668 24 2,724 0 90 58 22 10 0 6,326 3,610 2 2,714
IN,S 9,903 5,587 42 4,273 1 143 92 38 12 1 9,760 5,495 4 4,261
WILE 7,058 4,339 18 2,697 4 118 83 18 13 4 6,940 4,256 0 2,684
WI,W 2,657 1,830 13 813 1 58 34 13 10 1 2,599 1,796 0 803
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Table F-2. (December 31, 2024—Continued)

Predominant Nature of Debt

Business Nonbusiness
Circuit Total Total Total Total Total
and All Chapter Chapter Chapter Other All Chapter Chapter Chapter Other All Chapter Chapter Chapter

District Chapters 7 1 13 Chapters ' | Chapters 7 1 13 Chapters ' | Chapters 7 1 13

8th 31,913 19,587 197 12,073 56 895 540 188 111 56 31,018 19,047 9 11,962
AR 2 6,654 2,624 48 3,965 17 185 87 43 38 17 6,469 2,537 5 3,927
IAN 1,314 1,156 11 144 3 64 49 9 3 3 1,250 1,107 2 141
IA,S 1,888 1,530 12 340 6 59 35 12 6 6 1,829 1,495 0 334
MN 8,574 6,268 24 2,278 4 209 166 23 16 4 8,365 6,102 1 2,262
MO,E 5,802 3,440 42 2,317 3 121 70 42 6 3 5,681 3,370 0 2,311
MO,W 3,970 1,951 21 1,994 4 84 49 20 11 4 3,886 1,902 1 1,983
NE 2,533 1,672 21 824 16 104 53 21 14 16 2,429 1,619 0 810
ND 554 482 12 58 2 45 24 12 7 2 509 458 0 51
SD 624 464 6 153 1 24 7 6 10 1 600 457 0 143

9th 86,666 69,016 1,126 16,466 58 4,424 3,074 992 300 58 82,242 65,942 134 16,166
AK 211 146 9 54 2 29 17 9 1 2 182 129 0 53
AZ 11,335 9,221 131 1,973 10 434 285 117 22 10 10,901 8,936 14 1,951
CAN 5,965 3,675 237 2,053 0 593 325 203 65 0 5,372 3,350 34 1,988
CAE 10,677 8,415 84 2,164 14 494 330 83 67 14 10,183 8,085 1 2,097
CAC 25,911 21,526 385 3,989 11 1,633 1,248 320 54 11 24,278 20,278 65 3,935
CAS 5,068 4,363 40 665 0 255 205 40 10 0 4,813 4,158 0 655
HI 1,200 748 8 443 1 55 41 7 6 1 1,145 707 1 437
ID 2,145 1,879 28 237 1 91 61 25 4 1 2,054 1,818 3 233
MT 736 616 11 105 4 38 19 11 4 4 698 597 0 101
NV 8,302 6,789 84 1,428 1 267 183 77 6 1 8,035 6,606 7 1,422
OR 6,594 4,983 28 1,578 5 203 138 26 34 5 6,391 4,845 2 1,544
WA,E 2,122 1,723 20 375 4 70 41 19 6 4 2,052 1,682 1 369
WA,W 6,372 4,916 60 1,391 5 259 181 54 19 5 6,113 4,735 6 1,372
GU 28 16 1 11 0 3 0 1 2 0 25 16 0 9
NMI 0 - - - - - - - - - - - - -

10th 26,986 19,444 217 7,308 17 1,042 747 208 70 17 25,944 18,697 9 7,238
CO 7,761 6,094 103 1,560 4 465 334 97 30 4 7,296 5,760 6 1,530
KS 3,868 1,953 44 1,861 10 132 68 43 11 10 3,736 1,885 1 1,850
NM 1,420 1,213 7 199 1 62 52 6 3 1 1,358 1,161 1 196
OK,N 1,763 1,574 4 184 1 59 48 4 6 1 1,704 1,526 0 178
OK,E 1,064 951 6 107 0 38 32 6 0 0 1,026 919 0 107
OK,W 3,782 2,913 10 858 1 124 105 10 8 1 3,658 2,808 0 850
uTt 6,802 4,306 29 2,467 0 124 85 28 11 0 6,678 4,221 1 2,456
WY 526 440 14 72 0 38 23 14 1 0 488 417 0 71
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Table F-2. (December 31, 2024—Continued)
Predominant Nature of Debt
Business Nonbusiness
Circuit Total Total Total Total Total
and All Chapter Chapter Chapter Other All Chapter Chapter Chapter Other All Chapter Chapter Chapter

District Chapters 7 1 13 Chapters ' | Chapters 7 1 13 Chapters ' | Chapters 7 1 13

11th 85,234 42,336 1,495 41,341 62 3,425 1,726 1,438 199 62 81,809 40,610 57 41,142
AL,N 9,827 3,937 31 5,856 3 157 113 30 11 3 9,670 3,824 1 5,845
ALM 5,995 1,061 28 4,904 2 70 35 28 5 2 5,925 1,026 0 4,899
AL,S 3,673 779 17 2,776 1 48 27 17 3 1 3,525 752 0 2,773
FL,N 2,099 1,535 49 515 0 115 60 47 8 0 1,984 1,475 2 507
FL,M 21,094 15,761 469 4,858 6 1,179 664 446 63 6 19,915 15,097 23 4,795
FL,S 13,963 7,387 290 6,268 18 701 358 265 60 18 13,262 7,029 25 6,208
GAN 19,082 9,637 571 8,852 22 1,026 409 565 30 22 18,056 9,228 6 8,822
GAM 5,981 1,710 31 4,233 7 91 40 31 13 7 5,890 1,670 0 4,220
GA,S 3,620 529 9 3,079 3 38 20 9 6 3 3,582 509 0 3,073

NOTE: The nature of debt is business if the debtor is a corporation or partnership, or if debt related to the operation of a business predominates. Nonbusiness debt includes consumer

debt, as defined in Section 101 of the U.S. Bankruptcy code, or other debt that the debtor indicates is not consumer debt or business debt. Because the bankruptcy database is continually
updated, the numbers in this table may not match those in previously published tables. The United States territorial courts assume the jurisdiction of United States bankruptcy courts within
their respective territories, which do not have separate bankruptcy courts.
' Other Chapters includes cases filed under chapters 9 (3), 12 (216) and 15 (330) as well as Section 304 (0).
2 The United States Bankruptcy Court for Arkansas (AR) includes both the Eastern and Western Districts of Arkansas.
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Table F-2.

U.S. Bankruptcy Courts—Bankruptcy Cases Commenced, by Chapter of the Bankruptcy Code,

During the 12-Month Period Ending December 31, 2024

Circuit Total Total Total Total All
and All Chapter Chapter Chapter Other
District Chapters 9 12 151 Chapters

Total 517,308 3 216 330 516,759

DC 443 0 1 0 442
1st 13,080 0 17 1 13,062
ME 638 0 3 0 635
MA 4,706 0 1 0 4,705
NH 952 0 1 1 950
RI 968 0 0 0 968
PR 5,816 0 12 0 5,804
2nd 24,939 0 10 34 24,895
CT 3,337 0 0 0 3,337
NY,N 3,688 0 8 0 3,680
NY.E 10,357 0 0 0 10,357
NY,S 4,962 0 0 33 4,929
NY,W 2,333 0 2 0 2,331
VT 262 0 0 1 261
3rd 28,774 0 4 162 28,608
DE 2,891 0 0 158 2,733
NJ 13,199 0 2 2 13,195
PAE 4,687 0 0 0 4,687
PAM 3,469 0 1 0 3,468
PAW 4,510 0 1 2 4,507
\ 18 0 0 0 18
4th 40,777 0 12 0 40,765
MD 11,108 0 2 0 11,106
NC,E 4,604 0 2 0 4,602
NC,M 2,068 0 0 0 2,068
NC,W 2,187 0 1 0 2,186
SC 4,651 0 0 0 4,651
VA,E 11,353 0 2 0 11,351
VAW 3,171 0 5 0 3,166
WV,N 693 0 0 0 693
WV,S 942 0 0 0 942
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Table F-2. (December 31, 2024—Continued)

Circuit
and
District

Total
All
Chapters

Total
Chapter
9

Total
Chapter
12

All
Other
Chapters

5th
LAE
LAM
LAW
MS,N
MS,S
TX,N
TX,E
TX,S
TX,W

6th
KY,E
KY,W
MLE
MILW
OH,N
OH,S
TN,E
TN,M
TN,W

7th

IL,N
IL,C
IL,S
IN,N
IN,S
WILE
WIL,W

50,075
2,558
1,152
5,716
4,178
4,951

10,925
5,250
8,302
7,043

76,389
5,326
5,764

16,830
3,566

13,723

11,046
6,817
5,077
8,240

52,032
21,5682
2,690
1,726
6,416
9,903
7,058
2,657
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N
£

N
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Total
Chapter
151
34
0
0
0
0
0
18
0
16
0
0
0
0
0
0
0
0
0
0
0
30
24
3
0
0
0
2
1

50,016
2,558
1,152
5,703
4,175
4,949

10,900
5,250
8,286
7,043

76,370
5,324
5,764

16,825
3,559

13,719

11,045
6,817
5,077
8,240

51,995
21,558
2,685
1,724
6,416
9,902
7,054
2,656
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Table F-2. (December 31, 2024—Continued)

Circuit
and
District

Total
All
Chapters

Total
Chapter
9

Total
Chapter
12

Total
Chapter
151

All
Other
Chapters

8th
AR ?
IAN
IA,S
MN
MO,E
MO,W
NE
ND
SD

9th

AK
AZ
CAN
CAE
CAC
CA,S
HI

MT
NV
OR
WA E
WA W
GU
NMI

10th

co
KS
NM
OK,N
OK,E
OK,W
uT
WYy

31,913
6,654
1,314
1,888
8,574
5,802
3,970
2,533

554
624

86,666
211
11,335
5,965
10,677
25,911
5,068
1,200
2,145
736
8,302
6,594
2,122
6,372
28

0

26,986
7,761
3,868
1,420
1,763
1,064
3,782
6,802

526
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O b WO =~ OO0 =~ O 00O O 0 -~ o O O O O O O NO -~ W

O O O O =~ O O N W

31,857
6,637
1,311
1,882
8,570
5,799
3,966
2,517

562
623

86,608
209
11,325
5,965
10,663
25,900
5,068
1,199
2,144
732
8,301
6,589
2,118
6,367
28

26,969
7,757
3,858
1,419
1,762
1,064
3,781
6,802

526
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Table F-2. (December 31, 2024—Continued)

Circuit
and
District

Total
All
Chapters

Total
Chapter
9

All
Other
Chapters

11th
AL,N
AL M
AL,S
FL,N
FLM
FL,S
GAN
GAM
GA,S

85,234
9,827
5,995
3,573
2,099

21,094

13,963

19,082
5,981
3,620

O O OO o o o o o o

Total
Chapter
12
25
3
2
1
0
3
5
1
7
3

Total
Chapter
151
37
0
0
0
0
3
13
21
0
0

85,172
9,824
5,993
3,572
2,099

21,088

13,945

19,060
5,974
3,617

" Total Chapter 15 column includes cases filed under chapter 15 (330) as well as Section 304 (0).

2 The United States Bankruptcy Court for Arkansas (AR) includes both the Eastern and Western Districts of Arkansas.
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Table F-2 Quarterly.
U.S. Bankruptcy Courts—Business and Nonbusiness Cases Commenced, by Chapter of the Bankruptcy Code,
During the Three-Month Period Ending March 31, 2025, Based on Data Current as of March 31, 2025

Predominant Nature of Debt

Business Nonbusiness
Circuit Total Total Total Total Total
and All Chapter Chapter Chapter Other All Chapter Chapter Chapter Other All Chapter Chapter Chapter
District Chapters 7 1 13 Chapters ' | Chapters 7 1 13 Chapters ' | Chapters 7 1 13
Total 134,063 82,059 2,039 49,850 115 5,648 3,300 1,910 323 115 128,415 78,759 129 49,527
DC 112 75 10 27 0 15 6 9 0 0 97 69 1 27
1st 3,301 1,731 49 1,518 3 127 73 42 9 3 3,174 1,658 7 1,509
ME 134 97 4 32 1 11 6 4 0 1 123 91 0 32
MA 1,199 802 19 378 0 62 44 17 1 0 1,137 758 2 377
NH 215 154 6 55 0 17 11 5 1 0 198 143 1 54
RI 264 189 1 74 0 9 8 1 0 0 255 181 0 74
PR 1,489 489 19 979 2 28 4 15 7 2 1,461 485 4 972
2nd 6,518 4,339 253 1,908 18 571 306 228 19 18 5,947 4,033 25 1,889
CT 894 715 4 175 0 28 22 2 4 0 866 693 2 171
NY,N 888 680 7 198 3 28 11 7 7 3 860 669 0 191
NY.E 2,846 1,663 157 1,026 0 318 178 140 0 0 2,528 1,485 17 1,026
NY,S 1,227 831 73 308 15 156 68 67 6 15 1,071 763 6 302
NY,W 596 395 12 189 0 32 19 12 1 0 564 376 0 188
VT 67 55 0 12 0 9 8 0 1 0 58 47 0 11
3rd 7,419 4,127 355 2,928 9 573 199 342 23 9 6,846 3,928 13 2,905
DE 646 265 247 128 6 315 62 247 0 6 331 203 0 128
NJ 3,482 2,099 54 1,329 0 121 64 46 11 0 3,361 2,035 8 1,318
PAE 1,289 605 19 665 0 59 39 15 5 0 1,230 566 4 660
PAM 897 464 7 425 1 26 15 7 3 1 871 449 0 422
PAW 1,104 694 27 381 2 51 19 26 4 2 1,053 675 1 377
VI 1 0 1 0 0 1 0 1 0 0 0 - - -
4th 10,515 5,582 84 4,842 7 309 192 78 32 7 10,206 5,390 6 4,810
MD 2,826 1,754 24 1,048 0 90 57 23 10 0 2,736 1,697 1 1,038
NC,E 1,179 274 25 877 3 52 16 24 9 3 1,127 258 1 868
NC,M 505 239 1 265 0 8 7 1 0 0 497 232 0 265
NC,W 569 259 6 304 0 27 16 6 5 0 542 243 0 299
SC 1,219 416 6 794 3 32 21 6 2 3 1,187 395 0 792
VAE 2,965 1,794 12 1,158 1 64 49 9 5 1 2,901 1,745 3 1,153
VAW 858 527 3 328 0 18 15 3 0 0 840 512 0 328
WV,N 178 134 5 39 0 12 6 5 1 0 166 128 0 38
WV,S 216 185 2 29 0 6 5 1 0 0 210 180 1 29
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Table F-2 Quarterly. (Three Months Ending March 31, 2025—Continued)

Predominant Nature of Debt

Business Nonbusiness
Circuit Total Total Total Total Total
and All Chapter Chapter Chapter Other All Chapter Chapter Chapter Other All Chapter Chapter Chapter

District Chapters 7 1 13 Chapters ' | Chapters 7 1 13 Chapters ' | Chapters 7 1 13

5th 13,267 6,362 422 6,475 8 916 457 414 37 8 12,351 5,905 8 6,438
LAE 632 157 9 466 0 29 19 8 2 0 603 138 1 464
LAM 283 129 2 152 0 5 3 2 0 0 278 126 0 152
LAW 1,399 292 5 1,100 2 13 6 4 1 2 1,386 286 1 1,099
MS,N 1,062 439 3 620 0 23 18 3 2 0 1,039 421 0 618
MS,S 1,337 684 9 643 1 23 14 7 1 1 1,314 670 2 642
TX,N 2,920 1,571 166 1,181 2 313 137 166 8 2 2,607 1,434 0 1,173
TX,E 1,455 803 36 615 1 106 64 35 6 1 1,349 739 1 609
TX,S 2,340 1,149 160 1,029 2 272 102 158 10 2 2,068 1,047 2 1,019
TX,W 1,839 1,138 32 669 0 132 94 31 7 0 1,707 1,044 1 662

6th 19,825 12,296 81 7,441 7 301 192 72 30 7 19,524 12,104 9 7,411
KY,E 1,437 922 0 515 0 10 8 0 2 0 1,427 914 0 513
KY,W 1,499 698 6 795 0 17 9 6 2 0 1,482 689 0 793
MILE 4,552 3,141 17 1,393 1 45 20 15 9 1 4,507 3,121 2 1,384
MIL,W 961 644 2 312 3 20 11 2 4 3 941 633 0 308
OH,N 3,390 2,707 10 672 1 46 32 10 3 1 3,344 2,675 0 669
OH,S 2,670 1,831 2 837 0 46 44 1 1 0 2,624 1,787 1 836
TN,E 1,812 1,006 7 798 1 39 25 6 7 1 1,773 981 1 791
TN,M 1,398 738 26 633 1 63 37 23 2 1 1,335 701 3 631
TN,W 2,106 609 11 1,486 0 15 6 9 0 0 2,091 603 2 1,486

7th 13,313 7,787 61 5,450 15 328 241 59 13 15 12,985 7,546 2 5,437
IL,N 5,558 3,191 37 2,330 0 162 121 36 5 0 5,396 3,070 1 2,325
IL,C 699 503 2 192 2 20 16 2 0 2 679 487 0 192
IL,S 479 265 3 210 1 50 43 3 3 1 429 222 0 207
IN,N 1,626 930 4 692 0 18 14 4 0 0 1,608 916 0 692
IN,S 2,511 1,343 6 1,156 6 37 24 6 1 6 2,474 1,319 0 1,155
WILE 1,713 1,030 5 678 0 21 13 5 3 0 1,692 1,017 0 675
WI,W 727 525 4 192 6 20 10 3 1 6 707 515 1 191

Page 2 of 4



Table F-2 Quarterly. (Three Months Ending March 31, 2025—Continued)

Predominant Nature of Debt

Business Nonbusiness
Circuit Total Total Total Total Total
and All Chapter Chapter Chapter Other All Chapter Chapter Chapter Other All Chapter Chapter Chapter

District Chapters 7 1 13 Chapters ' | Chapters 7 1 13 Chapters ' | Chapters 7 1 13

8th 8,214 5,087 66 3,042 19 271 161 63 28 19 7,943 4,926 3 3,014
AR 2 1,695 712 15 965 3 57 39 12 3 3 1,638 673 3 962
IAN 355 314 1 33 7 15 7 1 0 7 340 307 0 33
IA,S 510 398 1 107 4 15 10 1 0 4 495 388 0 107
MN 2,361 1,765 2 592 2 65 51 2 10 2 2,296 1,714 0 582
MO,E 1,432 865 16 549 2 42 20 16 4 2 1,390 845 0 545
MO,W 1,012 472 26 513 1 46 16 26 3 1 966 456 0 510
NE 591 369 1 221 0 17 12 1 4 0 574 357 0 217
ND 125 104 3 18 0 7 4 3 0 0 118 100 0 18
SD 133 88 1 44 0 7 2 1 4 0 126 86 0 40

9th 22,735 18,291 312 4,124 8 1,129 779 276 66 8 21,606 17,512 36 4,058
AK 47 29 2 16 0 3 1 2 0 0 44 28 0 16
AZ 2,877 2,330 41 505 1 110 67 39 3 1 2,767 2,263 2 502
CAN 1,498 979 44 475 0 117 75 33 9 0 1,381 904 11 466
CAE 2,908 2,318 19 565 6 116 79 19 12 6 2,792 2,239 0 553
CAC 6,632 5,531 124 977 0 454 330 109 15 0 6,178 5,201 15 962
CAS 1,356 1,198 7 151 0 67 57 5 5 0 1,289 1,141 2 146
HI 278 155 2 121 0 12 8 0 4 0 266 147 2 117
ID 519 472 3 44 0 15 13 2 0 0 504 459 1 44
MT 183 143 5 35 0 14 7 5 2 0 169 136 0 33
NV 2,182 1,804 35 343 0 84 48 34 2 0 2,098 1,756 1 341
OR 2,055 1,602 11 442 0 63 43 11 9 0 1,992 1,559 0 433
WA,E 562 464 8 89 1 24 13 8 2 1 538 451 0 87
WA,W 1,629 1,259 11 359 0 50 38 9 3 0 1,579 1,221 2 356
GU 9 7 0 2 0 0 - - - - 9 7 0 2
NMI 0 - - - - - - - - - - - - -

10th 6,553 4,713 44 1,792 4 265 206 42 13 4 6,288 4,507 2 1,779
CO 1,801 1,421 26 354 0 119 87 25 7 0 1,682 1,334 1 347
KS 842 460 5 375 2 28 19 5 2 2 814 441 0 373
NM 399 352 3 44 0 20 17 2 1 0 379 335 1 43
OK,N 437 377 1 59 0 22 21 1 0 0 415 356 0 59
OK,E 243 214 0 29 0 5 5 0 0 0 238 209 0 29
OK,W 970 724 2 242 2 35 30 2 1 2 935 694 0 241
uTt 1,740 1,063 6 671 0 31 23 6 2 0 1,709 1,040 0 669
WY 121 102 1 18 0 5 4 1 0 0 116 98 0 18
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Table F-2 Quarterly. (Three Months Ending March 31, 2025—Continued)

Predominant Nature of Debt

Business Nonbusiness
Circuit Total Total Total Total Total
and All Chapter Chapter Chapter Other All Chapter Chapter Chapter Other All Chapter Chapter Chapter

District Chapters 7 1 13 Chapters ' | Chapters 7 1 13 Chapters ' | Chapters 7 1 13

11th 22,291 11,669 302 10,303 17 843 488 285 53 17 21,448 11,181 17 10,250
AL,N 2,515 1,022 9 1,483 1 33 19 9 4 1 2,482 1,003 0 1,479
ALM 1,523 278 5 1,240 0 11 5 4 2 0 1,512 273 1 1,238
AL,S 958 207 7 744 0 16 9 7 0 0 942 198 0 744
FL,N 564 416 13 135 0 32 21 11 0 0 532 395 2 135
FL,M 5,628 4,299 89 1,236 4 285 189 83 9 4 5,343 4,110 6 1,227
FL,S 3,655 2,035 64 1,553 3 186 105 58 20 3 3,469 1,930 6 1,533
GAN 4,993 2,753 102 2,137 1 229 118 101 9 1 4,764 2,635 1 2,128
GAM 1,606 511 10 1,077 8 38 14 10 6 8 1,568 497 0 1,071
GA,S 849 148 3 698 0 13 8 2 3 0 836 140 1 695

NOTE: The nature of debt is business if the debtor is a corporation or partnership, or if debt related to the operation of a business predominates. Nonbusiness debt includes consumer

debt, as defined in Section 101 of the U.S. Bankruptcy code, or other debt that the debtor indicates is not consumer debt or business debt. Because the bankruptcy database is continually
updated, the numbers in this table may not match those in previously published tables. The United States territorial courts assume the jurisdiction of United States bankruptcy courts within
their respective territories, which do not have separate bankruptcy courts.
' Other Chapters includes cases filed under chapters 9 (0), 12 (88) and 15 (27) as well as Section 304 (0).
2 The United States Bankruptcy Court for Arkansas (AR) includes both the Eastern and Western Districts of Arkansas.
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Table F-2 Quarterly.

U.S. Bankruptcy Courts—Bankruptcy Cases Commenced, by Chapter of the Bankruptcy Code,
During the Three-Month Period Ending March 31, 2025, Based on Data Current as of March 31, 2025

Circuit Total Total Total Total All
and All Chapter Chapter Chapter Other
District Chapters 9 12 151 Chapters

Total 134,063 0 88 27 133,948

DC 112 0 0 0 112
1st 3,301 0 3 0 3,298
ME 134 0 1 0 133
MA 1,199 0 0 0 1,199
NH 215 0 0 0 215
RI 264 0 0 0 264
PR 1,489 0 2 0 1,487
2nd 6,518 0 4 14 6,500
CT 894 0 0 0 894
NY,N 888 0 3 0 885
NY.E 2,846 0 0 0 2,846
NY,S 1,227 0 1 14 1,212
NY,W 596 0 0 0 596
VT 67 0 0 0 67
3rd 7,419 0 3 6 7,410
DE 646 0 0 6 640
NJ 3,482 0 0 0 3,482
PAE 1,289 0 0 0 1,289
PAM 897 0 1 0 896
PAW 1,104 0 2 0 1,102
\ 1 0 0 0 1
4th 10,515 0 3 4 10,508
MD 2,826 0 0 0 2,826
NC,E 1,179 0 2 1 1,176
NC,M 505 0 0 0 505
NC,W 569 0 0 0 569
SC 1,219 0 0 3 1,216
VA,E 2,965 0 1 0 2,964
VAW 858 0 0 0 858
WV,N 178 0 0 0 178
WV,S 216 0 0 0 216
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Table F-2 Quarterly. (Three Months Ending March 31, 2025—Continued)

Circuit
and
District

Total
All
Chapters

Total
Chapter
9

Total
Chapter
12

Total
Chapter
151

All
Other
Chapters

5th
LAE
LAM
LAW
MS,N
MS,S
TX,N
TX,E
TX,S
TX,W

6th

KY,E

KY,W
MLE

MILW
OH,N
OH,S
TN,E

TN,M
TN,W

7th

IL,N
IL,C
IL,S
IN,N
IN,S
WILE
WIL,W

13,267
632
283

1,399
1,062
1,337
2,920
1,455
2,340
1,839

19,825
1,437
1,499
4,552

961
3,390
2,670
1,812
1,398
2,106

13,313
5,558
699
479
1,626
2,511
1,713
727

O O O O o o o o o o O O OO o o o o o o

O O O O O o o o

O = 2 O =2 W = 0 o N O = 2N =2 O NO O N

D O OO O =~ N O o

O -~ O O O O O O O =

O O OO o o o o oo

O O O O O o o o

13,259
632
283

1,397
1,062
1,336
2,918
1,454
2,338
1,839

19,818
1,437
1,499
4,551

958
3,389
2,670
1,811
1,397
2,106

13,298
5,558
697
478
1,626
2,505
1,713
721
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Table F-2 Quarterly. (Three Months Ending March 31, 2025—Continued)

Circuit
and
District

Total
All
Chapters

Total
Chapter
9

Total
Chapter
12

Total
Chapter
151

All
Other
Chapters

8th
AR ?
IAN
IA,S
MN
MO,E
MO,W
NE
ND
SD

9th

AK
AZ
CAN
CAE
CAC
CA,S
HI

MT
NV
OR
WA E
WA W
GU
NMI

10th
co
KS
NM
OK,N
OK,E
OK,W
uT
WYy

8,214
1,695
355
510
2,361
1,432
1,012
591
125
133

22,735
47
2,877
1,498
2,908
6,632
1,356
278
519
183
2,182
2,055
562
1,629

6,553
1,801
842
399
437
243
970
1,740
121

O O OO o o o o o o

O O OO O O O o o oo oo oo

O O O O O o o o o

O O O =~ NN BN WO

O O =~ OO0 O 0O oo oom o -~ 0 o,

O O N O O ON O M

O O OO o o o o o o

O O OO O O O o o oo o o oo

O O O O O o o o o

8,195
1,692
348
506
2,359
1,430
1,011
591
125
133

22,727
47
2,876
1,498
2,902
6,632
1,356
278
519
183
2,182
2,055
561
1,629
9

6,549
1,801
840
399
437
243
968
1,740
121
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Table F-2 Quarterly. (Three Months Ending March 31, 2025—Continued)

Circuit
and
District

Total
All
Chapters

Total
Chapter
9

Total
Chapter
12

Total
Chapter
151

All
Other
Chapters

11th
AL,N
AL M
AL,S
FL,N
FLM
FL,S
GAN
GAM
GA,S

22,291
2,515
1,623

958
564
5,628
3,655
4,993
1,606
849

O O OO o o o o o o

O 0 =~ =2 MO O O =~ O,

O OO NO OO o OoON

22,274
2,514
1,623

958
564
5,624
3,652
4,992
1,598
849

" Total Chapter 15 column includes cases filed under chapter 15 (27) as well as Section 304 (0).

2 The United States Bankruptcy Court for Arkansas (AR) includes both the Eastern and Western Districts of Arkansas.
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Douqg's Elec. Serv. v. Miller

Court of Appeals of Arkansas, Division Four
August 28, 2002, Opinion Delivered
CA 01-1343

Reporter

79 Ark. App. 28 *; 83 SW.3d 425 **; 2002 Ark. App. LEXIS 427 ***

DOUG'SELECTRICAL SERVICE, INC,,
APPELLANT v. Mike MILLER and Cliff Goodin,
APPELLEES

Prior History: [***1] APPEAL FROM POPE
COUNTY CIRCUIT COURT [NO. E-2001-319)].
HONORABLE  DENNIS  SUTTERFIELD,
CIRCUIT JUDGE.

Disposition: Affirmed.

CoreTerms

easement, extinguished, deed, ownership, merger,
summary judgment, servient estate, quiet,
severance, trial court, recreate, parcels, revived

Case Summary

Procedural Posture

Appellant landowner filed a petition in the Pope
County Circuit Court, Arkansas, to remove an
easement burdening its land and benefitting the
land of appellee neighbors. The trial court granted
the neighbors' motion for summary judgment. The
landowner appealed.

Overview

The neighbors' predecessor in title owned land that
included an access easement across an adjacent
parcel of land owned by her son. When the
neighbors' predecessor in title died, the son became
the owner of the dominant estate along with his
sisters. Thereafter, the son quieted title to the
property by having a court decree the servient

property remained encumbered by the easement.
After the landowner acquired the servient estate,
the neighbors sought to pave the easement. The
landowner unsuccessfully sought to remove the
easement. On appeal, the landowner argued the tria
court ered in granting the neighbors summary
judgment because the easement was extinguished
by merger of the dominant and servient estates, and
was not subsequently revived. The appellate court
held the doctrine of merger did not apply when the
two properties were held under the ownership of
the son of the neighbor's predecessor in interest
because the burden did not come into a single
ownership. The appellate court concluded the quiet
title action served to reaffirm the easement and
indicated an intent to continue the servient nature of
the landowner's property.

Outcome
The judgment of the trial court was affirmed.

L exisNexis® Headnotes

Civil Procedure > ... > Summary
Judgment > Supporting Materials > General
Overview

Real Property Law > ... > Limited Use
Rights > Easements > Termination of
Easements

Civil Procedure > Judgments > Summary


https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:46MF-J790-0039-408W-00000-00&context=1530671
https://plus.lexis.com/api/shepards?id=urn:contentItem:7XWX-F5H1-2NSD-P3VV-00000-00&category=initial&context=1530671
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Judgment > General Overview

Civil Procedure > ... > Summary
Judgment > Appellate Review > General
Overview

Civil Procedure > ... > Summary
Judgment > Burdens of Proof > Genera
Overview

Civil Procedure > ... > Summary
Judgment > Opposing Materials > General
Overview

Civil Procedure > Appeals > Standards of
Review > General Overview

HN1[&] Summary Judgment, Supporting
Materials

When reviewing orders of summary judgment, an
appellate court need only decide if the granting of
summary judgment was appropriate based on
whether the evidentiary items presented by the
moving party in support of the motion left a
material question of fact unanswered. The proof
submitted must be viewed in the light most
favorable to the nonmoving party, and any doubts
or inferences must be resolved against the moving
party. Once a moving party establishes a prima
facie entittement to summary judgment by
affidavits or other supporting documents, the
opposing party must demonstrate a genuine issue of
material fact by meeting proof with proof.
Summary judgment is proper when the nonmoving
party fails to show that there is a genuine issue as to
any material fact and when the moving party is
entitled to summary judgment as a matter of law on
the issues set forth in the motion. Ark. R. Civ. P.
56(c)(2) (2002). If, after reviewing undisputed
facts, reasonable men might reach different
conclusions from those facts, then summary
judgment should be denied.

Real Property Law > ... > Limited Use
Rights > Easements > Termination of

Easements

Real Property Law > Encumbrances > Limited
Use Rights > General Overview

Real Property Law > ... > Limited Use
Rights > Easements > General Overview

HN2[&] Easements, Termination of Easements

Arkansas recognizes the doctrine of merger of
dominant and servient estates thereby extinguishing
aformer encumbering easement.

Real Property

Law > Encumbrances > Restrictive
Covenants > Enforcement of Restrictive
Covenants

Real Property Law > ... > Limited Use
Rights > Easements > General Overview

HN3[%] Restrictive Covenants, Enforcement of
Restrictive Covenants

A servitude is terminated when all the benefits and
burdens come into a single ownership. The
rationale for this doctrine is that when the benefits
and burdens are united in a single person, or group
of persons, the servitude ceases to serve any
function, and because no one else has an interest in
enforcing the servitude, the servitude terminates.

Real Property Law > ... > Limited Use
Rights > Easements > General Characteristics

Real Property Law > Encumbrances > Limited
Use Rights > General Overview

Real Property Law > ... > Limited Use
Rights > Easements > General Overview

Real Property Law > ... > Limited Use
Rights > Easements > Termination of
Easements


https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:46MF-J790-0039-408W-00000-00&context=1530671&link=LNHNREFclscc1
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:46MF-J790-0039-408W-00000-00&context=1530671&link=LNHNREFclscc2
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HN4[¥] Easements, General Characteristics

In order to extinguish an easement by merger, the
unity of title or ownership must be co-extensive in
validity, quality, and all other circumstances of
right, and an easement is not extinguished by the
acquisition by the owner of one estate of title to
only a fractional part of the other estate. Merger of
estates is a question of intent.

Real Property Law > ... > Limited Use
Rights > Easements > General Overview

Real Property Law > Estates > Concurrent
Ownership > Tenancies in Common

HN5[&] Limited Use Rights, Easements

Merger does not apply to estates held in co-
ownership, but only to estates held in severalty;
however, merger does not occur where only one
estate is held by tenants in common.

Real Property Law > ... > Limited Use
Rights > Easements > Termination of
Easements

Real Property Law > Encumbrances > Limited
Use Rights > General Overview

Real Property Law > ... > Limited Use
Rights > Easements > General Overview

HN6[X] Easements, Termination of Easements

Once an easement has been extinguished through
merger, the easement does not come into existence
again merely by severance of the estates. However,
upon severance, a new easement authorizing a use
corresponding to the use authorized by the
extinguished easement may arise, but if it does
arise, it does so because it was newly created at the
time of the conveyance. Such a new creation may
result, as in other cases of severance, from an
express stipulation in the conveyance by which the

severance is made or from the implications of the
circumstances of the severance. The standards for
recreating an easement that has been extinguished
are the same standards that are required to create an
easement in the first instance.

Headnotes/'Summary

Headnotes
1.

JUDGMENT -- SUMMARY JUDGMENT --
APPELLATE REVIEW. -- When reviewing
orders of summary judgment, the appellate
court need only decide if the granting of
summary judgment was appropriate based on
whether the evidentiary items presented by the
moving party in support of the motion left a
material question of fact unanswered; the proof
submitted must be viewed in the light most
favorable to the nonmoving party, and any
doubts or inferences must be resolved against
the moving party.

JUDGMENT -- SUMMARY JUDGMENT --
SHIFTING BURDEN. -- Once a moving party
establishes a prima facie entittement to
summary judgment by affidavits or other
supporting documents, the opposing party must
demonstrate a genuine issue of material fact by
meeting proof with proof.

JUDGMENT -- SUMMARY JUDGMENT --
WHEN PROPER. -- Summary judgment is
proper when the nonmoving party fails to show
that there is a genuine issue as to any material
fact and when the moving party is entitled to
summary judgment as a matter of law on the
issues set forth in the motion.


https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:46MF-J790-0039-408W-00000-00&context=1530671&link=LNHNREFclscc4
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:46MF-J790-0039-408W-00000-00&context=1530671&link=LNHNREFclscc5
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:46MF-J790-0039-408W-00000-00&context=1530671&link=LNHNREFclscc6
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JUDGMENT -- SUMMARY JUDGMENT --
WHEN DENIED. -- If, after reviewing
undisputed facts, reasonable men might reach
different conclusions from those facts, then
summary judgment should be denied.

EASEMENTS -- MERGER -ARKANSAS
RECOGNIZES DOCTRINE. -- Arkansas
recognizes the doctrine of merger.

EASEMENTS -- SERVITUDE -- WHEN

TERMINATED. -- A servitude is terminated
when all the benefits and burdens come into a
single ownership; the rationale for this doctrine
is that when the benefits and burdens are united
in a single person or group of persons, the
servitude ceases to serve any function, and
because no one else has an interest in enforcing
the servitude, the servitude terminates.

EASEMENTS -- MERGER --
REQUIREMENTS FOR EXTINCTION BY. --
To extinguish an easement by merger, the unity
of title or ownership must be co-extensive in
validity, quality, and all other circumstances of
right; an easement is not extinguished by the
acquisition by the owner of one estate of title to
only afractional part of the other estate.

EASEMENTS -- MERGER -- QUESTION OF
INTENT. -- Merger of estates is a question of
intent.

EASEMENTS -- MERGER -- CONVEYOR'S
OWNERSHIP OF BOTH ESTATES WOULD
NOT EXTINGUISH EASEMENT. -- The
Restatement (First) of Property § 497,

10.

11.

Comment b, states that merger does not apply
to estates held in co-ownership, but only to
estates held in severaty; the Restatement
(Third) of Property, Servitudes, 8 7.5,
[llustration 7, provides that merger does not
occur where only one estate is held by tenants
in  common; thus, it appeared that the
conveyor's ownership of both estates would not
extinguish the easement, regardless of whether
he owned the dominant estate as a joint owner
or atenant in common.

EASEMENTS -- SEVERANCE -- NEW
EASEMENT ARISING FROM. -- Once an
easement has been extinguished through
merger, the easement does not come into
existence again merely by severance of the
estates;, however, upon severance, a new
easement authorizing a use corresponding to
the use authorized by the extinguished
easement may arise, but if it does arise, it does
so because it was newly created at the time of
the conveyance; such a new creation may
result, as in other cases of severance, from an
express stipulation in the conveyance by which
the severance is made or from the implications
of the circumstances of the severance; the
standards for recreating an easement that has
been extinguished are the same standards that
are required to create an easement in the first
instance.

EASEMENTS -- NEW EASEMENT --
LANGUAGE IN DEED TO APPELLANT
WAS SUFFICIENT TO CREATE. -- The
appellate court found that the language in the
deed from the conveyor to appellant was
sufficient to create a new easement; it is an
express easement created by a written
instrument, and the description of the easement
was such that a surveyor could go on the land
and locate the easement from the description,


https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:42HW-55V0-00YF-X02B-00000-00&context=1530671
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as evidenced by the survey commissioned by
appellant that indicated the easement.

12.

JUDGMENT -- SUMMARY JUDGMENT --
CIRCUIT COURT DID NOT ERR IN
GRANTING. -- Where the evidence clearly
showed that the conveyor had the requisite
intent to recreate the easement in the quiet-title
decree and to convey the property to appellant
subject to the easement; where the easement
was reflected in documents in appellant’'s chain
of title, as well as in his survey, red-estate
contract, and title-disclosure documents;, and
where it was clear from the record that
appellant had actual notice of the easement, the
trial court accordingly found that there were no
material issues of fact to be litigated, and
summary judgment was appropriate as a matter
of law; the appellate court could not say that
the court erred in granting the summary
judgment.

Counsel: Hurst Law Firm, P.L.L.C., by: Q. Byrum
Hurst, Jr., and Travis J. Morrissey, for appellant.

Laws & Murdoch, P.A., by: Ike Allen Laws, Jr., for
appellees.

Judges: ANDREE LAY TON ROAF, Judge.
HART and VAUGHT, JJ., agree.

Opinion by: ANDREE LAYTON ROAF

Opinion
[**427] [*30] ANDREE LAYTON ROAF,
Judge. Appellant, Doug's Electrical Service

("Doug's Electrical"), filed a quiet-title petition to
remove an easement burdening its land and
benefitting the land of appellees, Mike Miller and
Cliff Goodin. The trial court granted appellees
motion for summary judgment, and Doug's
Electrical appeals. On appeal, Doug's Electrical
argues that the trial court erred in granting

summary judgment, because the easement at issue
was extinguished by merger of the dominant and
servient estates and was not subsequently revived.
We affirm.

Both parcels of land involved in this case were
once owned by Jesse Bell Smith. Mrs. Smith
transferred the south portion of her property to her
son, Doyle Smith, in a warranty deed dated
September 8, 1987. This deed provided that the
land conveyed [*31] was subject to a seventy-foot-
wide right-of-way running between the two parcels,
along and parallel with the south edge of a ditch
that ran east to west. At some point after this deed
was recorded, [***2] Mrs. Smith died and the
north portion of the property came into the
ownership of Doyle Smith and his two sisters,
Delores Buffington and Mary Williams. 1 Doyle
Smith then brought a quiet title action against
Buffington and Williams involving the parcel
deeded to him by Jessie Bell Smith in 1987.
Buffington and Williams consented to quiet title in
Doyle Smith, with the provision that there be a
seventy-foot-wide easement aong the north side of
the property for utilities and a road and another
easement on the south side of the property for
ingress and egress. A quiet title decree was entered
on September 24, 1996, specifically reciting that
the property was "subject to a 70 feet (sic) wide
easement along the North side.”

On October 25, 1996, Doyle Smith conveyed the
property at issue to Doug's Electrical by warranty
deed that also recited a seventy-foot-wide easement
across the north side, in addition to an easement on
the south [***3] side of the property and any other
easements of record. The property owned by Doyle
Smith, Buffington, and Williams was later
conveyed to appellees, Mike Miller and CIiff
Goodin. On April 24, 2001, Doug's Electrical sued
appellees to quiet title to the seventy-foot easement
after it learned that appellees planned to put a road
on the easement. The tria court granted summary

1 The record does not reflect how Smith and his sisters held title to
this property.
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judgment in favor of appellees, and Doug's
Electrical brings this appeal.

On appeal, Doug's Electrical argues that the trial
court erred in granting summary judgment because
the easement was extinguished by merger of the
dominant and servient estates and was not
subsequently revived. HN1[#*] When reviewing
orders of summary judgment, the appellate court
need only decide if the granting of summary
judgment was appropriate based on whether the
evidentiary items presented by the moving party in
support of the motion left a material question of
fact unanswered. Chambersv. Stern, 347 Ark. 395,
64 SW.3d 737 (2002). The proof submitted must be
viewed in the light most favorable to the
nonmoving [*32] party, and "any doubts or
inferences must be resolved against the moving
party." Renfro v. Adkins, 323 Ark. 288, 295, 914
SW.2d 306, 309-10 (1996). [***4] Once a
moving party establishes a prima facie entitlement
to summary judgment by affidavits or other
supporting documents, the opposing party must
demonstrate a genuine issue of material fact by
meeting proof with proof. I1d. [**428] Summary
judgment is proper when the nonmoving party fails
to show that there is a genuine issue as to any
material fact and when the moving party is entitled
to summary judgment as a matter of law on the
issues set forth in the motion. Ark. R. Civ. P.
56(c)(2) (2002). If, after reviewing undisputed
facts, reasonable men might reach different
conclusions from those facts, then summary
judgment should be denied. Plant v. Wilbur, 345
Ark. 487, 47 S\W.3d 889 (2001).

Doug's Electrical first contends that the easement
contained in the deed from Jessie Bell Smith to
Doyle Smith was extinguished when Doyle Smith
became the owner of the dominant estate while
concurrently owning the servient estate. Doug's
Electrical cites Massee v. Schiller, 237 Ark. 809,
376 SW.2d 558 (1964), in support of its argument
that the ownership of both the dominant and
servient estates creates a merger of the two titles,
thus extinguishing the encumbering [***5]

easement. The appellants in Massee claimed
ownership of a twenty-foot-wide lane by adverse
possession. Id. The court did not expressly address
the issue of merger, but stated that a prior common
ownership of both parcels at issue "annihilated any
inferior interest or title such as adverse possession
or easement” that the owner might have previously
acquired against the former owner of one of the
parcels. 237 Ark. at 811-12, 376 SW.2d at 559.
Also, in a second appeal involving the same parties,
the court stated that the easement ran with the
ownership of the dominant owners land until
ownership of the easement was merged with
ownership of the servient estate or until the
easement was abandoned. Massee v. Schiller, 243
Ark. 572, 420 SW.2d 839 (1967). Thus, it appears
that HN2[#] Arkansas recognizes the doctrine of
merger.

Merger has been applied in other jurisdictions and
is recognized by the Restatement of Property. See,
e.g., Freeman v. Rost Family Trust, 973 P.2d 1281,
(Colo. Ct. App. 1999); Ellis v.[*33] McCluna,
291 11l. App. 3d 448, 683 N.E.2d 911, 225 |ll. Dec.
408 (1997); Mularoni v. Bing, 2001 MT 215, 306
Mont. 4405, 34 P.3d 497 (2001); [***6]

Faulconer v. Williams, 327 Ore. 381, 964 P.2d 246
(1998); Radovich v. Nuzhat, 104 Wh. App. 800, 16
P.3d 687 (2001); Restatement (Third) of Property,
Servitudes, § 7.5 (1998); Restatement (First) of
Property § 497 (1944). HN3[¥] "A servitude is
terminated when all the benefits and burdens come
into a single ownership." Restatement (Third) of
Property, Servitudes, § 7.5. The rationae for this
doctrine is that when the benefits and burdens are
united in a single person, or group of persons, the
servitude ceases to serve any function, and because
no one else has an interest in enforcing the
servitude, the servitude terminates. 1d. at cmt. a.

In this case, however, it appears from the record
that the ownership of the dominant and servient
estates did not come into the ownership of a single
person or group of persons. Doyle Smith owned the
servient estate outright, but after his mother died he
came into ownership of the dominant estate jointly
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with his sisters, Buffington and Williams. HN4[#]
In order to extinguish an easement by merger, the
unity of title or ownership must be co-extensive in
validity, quality, and all other circumstances of
right, and an easement [***7] is not extinguished
by the acquisition by the owner of one estate of title
to only a fractiona part of the other estate.
Mularoni v. Bing, supra (citing 28A C.JS.
Easements § 123 (1996)); Ellis v. McClung, supra.
Merger of estates is a question of intent. Ellis v.
McClung, supra.

It is not clear from the record precisely how Doyle
Smith and his sisters [**429] acquired the
property from their mother. The Restatement (First)
of Property § 497, Comment b, states that HN5[#]
merger does not apply to estates held in co-
ownership, but only to estates held in severaty ?;
however, the caveat in Comment b states that the
Restatement takes no position on whether the
doctrine of merger applies where there is unity of
ownership of an undivided fractional interest, such
as by a tenant in common, with a like fractional
interest in  the other tenement. The
Restatement [*34] (Third) of Property, Servitudes,
8§ 7.5, Illustration 7, provides that merger does not
occur where only one estate is held by tenants in
common. Thus, it appears that Doyle Smith's
ownership of both estates would not extinguish the
easement, regardless of whether he owned
the[***8] dominant estate as a joint owner or a
tenant in common. However, the outcome of this
case does not rest solely upon resolution of this
issue; even if the easement was extinguished by
merger, the question remains as to whether the
easement was revived in the subsequent
conveyances.

In thisregard, Doug's Electrical also argues that the
extinguished easement was not subsequently
revived, even though the easement was recited in

2 An edtate in severdty is one "which is held by the tenant in his
own right only, without any other person being joined or connected
with him in point of interest during the continuance of his estate."
Black's Law Dictionary 1374 (6th ed. 1990).

his chain of title and in his deed from Doyle Smith.
HNB[#] Once an easement has been extinguished
through merger, the easement does not come into
existence again merely by severance of the estates.
Restatement (First) of Property § 497, cmt. h.
However, upon severance, "a new easement
authorizing a use corresponding to the use
authorized by the[***9] extinguished easement
may arise,” but if it does arise, "it does so because
it was newly crested a the time of the
conveyance." Id. "Such a new creation may result,
as in other cases of severance, from an express
stipulation in the conveyance by which the
severance is made or from the implications of the
circumstances of the severance” |Id. The
Restatement (Third) of Property, Servitudes, 8 7.5
also states that the standards for recreating an
easement that has been extinguished are the same
standards that are required to create an easement in
the first instance.

There are no Arkansas cases addressing this issue.
Doug's Electrical cites to cases from other
jurisdictions that hold that an easement cannot be
revived merely by severance of the merged estatein
conjunction with language in subsequent deeds
referring to the extinguished easement. In Capital
Candy Co. v. Savard, 135 Vt. 14, 369 A.2d 1363
(1976), the court stated that the easement was not
recreated upon severance where the subsequent
deeds merely referred to a nonexistent easement
that had been extinguished. However, in Radovich
v. Nuzhat, supra, the court disagreed with
this[***10] view, and cited the Restatement view,
stating that the opinion in Capital Candy does not
indicate whether those deeds contained language
actually describing the easement or [*35] merely
incorporated the description by reference. The court
stated that, to the extent that Capital Candy and
other cases could be read to hold that language
sufficient to create a new easement is not sufficient
to recreate an extinguished easement, it disagreed
and declined to follow them. Id.

In this instance, we find that the language in the
deed from Doyle Smith to Doug's Electrical is
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sufficient to create a new easement. It is an express
easement created by a written instrument, and the
description of the easement is such that a surveyor
could go on the land and locate the easement from
the description, as evidenced [**430] by the
survey commissioned by Doug's Electrical that
indicated the easement. See Wilson v. Johnston, 66

of law. We cannot say that the court erred in
granting the summary judgment.

Affirmed.
HART and VAUGHT, JJ., agree.

Ark. App. 193, 990 SW.2d 554 (1999).

Moreover, even if other evidence of intent to create
a new easement were necessary to recreate the
extinguished easement, as under the view of
Capital Candy Co., supra, such evidence exists in
this case. The descriptions [***11] of the easement
found in deeds subsequent to its alleged
extinguishment are not mechanistic recitals of the
description in the origina deed from Jessie Bell
Smith to Doyle Smith, as aleged by Doug's
Electrical. The language describing the easement
changed from the original deed to the description of
the easement found in the Decree Quieting Title
and in the deed to Doug's Electrical. The easement
was previously described as running aong the
south edge of the ditch, but in the subsequent
conveyances, the easement is described as across
the north side of the property. Also, the servient
estate was not described in exact metes and bounds
in the origina deed, but in the subsequent deeds,
the estate is described by degrees, minutes, and
seconds. In addition, the documents dealing with
the quiet title action between Doyle Smith and his
sisters show that this easement was bargained for
by the sisters when they consented to the quiet title
and is contained in the quiet title decree. This
evidence clearly shows that Doyle Smith had the
requisite intent to recreate the easement in the
quiet-title decree, and to convey the property to
Doug's Electrical subject to this easement. In fact,
the[***12] easement was reflected in documents
in Doug's Electrical's chain of title, aswell asin his
survey, rea-estate contract, and title-disclosure
documents, and it is clear from the record that
Doug's[*36] Electrica had actual notice of this
easement. The trial court accordingly found that
there were no material issues of fact to be litigated,
and summary judgment was appropriate as a matter

End of Document
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SPECIAL WARRANTY DEED

(WITH RESTRICTIVE COVENANTS, RESERVATIONS, AND RETAINED EASEMENTS)

THIS SPECIAL WARRANTY DEED, made this day of
20 , between (collectively the “Grantors”), and ___
(“Grantee”),

WITNESSETH, the Grantors, for and in consideration of the sum of $1 and
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, have granted, bargained, sold, and conveyed, and by these presents do
grant, bargain, sell, convey, and confirm unto the Grantee, its successors and assigns
forever, the real property in , described on the attached Exhibit A (the
“Real Property”),

SUBJECT TO THE FOLLOWING:

I) MATTERS OF RECORD. All easements, rights of way, leases,
licenses, setbacks, protective and restrictive covenants, reservations, and restrictions of
record, if any.

IT) RETAINED EASEMENT. Grantors hereby retain a [Identify Easement
Boundary], with all reasonable right of ingress and egress by Grantors and their agents,
successors, and assigns for the purpose of accessing the [Identify Dominant Estate]. This
easement shall be a perpetual easement and run with the Real Property.

III) RESERVATION OF MINERALS. Grantors and their successors and
assigns reserve all oil, gas, and other minerals, and the reasonable right of surface use for
the extraction or production thereof.

IV)  RESTRICTIVE COVENANT. Grantee is prohibited from [Insert
Restrictive Covenant]. This restrictive covenant shall run with the land.

TO HAVE AND TO HOLD THE SAME, together with all and singular the
tenements, hereditaments, and appurtenances thereunto belonging or in anywise
appertaining, forever.



AND GRANTORS do hereby covenant, promise, and agree to and with Grantee,
that Grantors shall WARRANT the Real Property in the quiet and peaceable possession of
Grantee against all and every person or persons claiming the whole or any part thereof by,
through, or under the Grantors.

IN WITNESS WHEREOF, the Grantors have caused this Special Warranty Deed to
be executed on the date set forth above.

[Signature Pages and Exhibit “A” Intentionally Omitted]
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In recent years, congressional concerns over potential risks to domestic food security posed by Analyst in Science and
foreign ownership, control, and influence (FOCI) of critical infrastructure in the U.S. food and Technology Policy
agriculture sector (FA Sector) have grown. FA Sector critical infrastructure encompasses many

elements of the nation’s food supply chain. Examples include farms, grain elevators, certain

testing laboratories, meatpacking facilities, and supermarkets.
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The U.S. Department of Agriculture (USDA) and the Food and Drug Administration (FDA) are the designated Sector Risk
Management Agencies (SRMAs) for the FA Sector (1 of 16 federally designated critical infrastructure sectors). The SRMAs
identify four main categories of risk to FA Sector-related functions: food contamination and disruption (accidental or
intentional), disease and pests, severe weather, and cybersecurity. Partnerships are premised on the overarching assumption
that private-sector owners of critical systems and assets are good-faith actors in a shared enterprise focused on ensuring
availability and continuity of “national critical functions.”

However, FOCI risks more often relate to the control, exploitation, or malicious use of otherwise operable systems and assets
by self-interested foreign adversaries—instances where the good faith of asset owners cannot be assumed. This type of risk
has not been consistently or systematically assessed within the existing critical infrastructure security and resilience (CISR)
voluntary partnership framework. Potential FOCI risks in the FA Sector include prioritization of foreign markets over
domestic food security considerations; intellectual property (IP) theft of strategically important genetic engineering research;
illicit or forced technology transfer; control of agricultural land and basic agricultural inputs; access to sensitive infrastructure
information (e.g., vulnerability assessments based on voluntary disclosures by private-sector entities); and control of critical
cyber systems, assets, and networks.

The Biden Administration has released several policy directives that address various infrastructure and supply chain issues
specific to the FA Sector o—more broadly—to FOCI risks affecting multiple sectors. This includes a 2022 National Security
Memorandum (NSM), “Strengthening the Security and Resilience of United States Food and Agriculture” (NSM-16), which
contains provisions that expand federal regulatory reviews of foreign acquisitions of agricultural firms to include food
security (in addition to national security) and that mandate supply chain security assessments by federal agencies (including
USDA in the FA Sector).

Many recent assessments note trends toward consolidation and foreign ownership within key segments of U.S. agriculture.
For example, a USDA report identified the growing ownership concentration in meat and poultry manufacturing, pesticides
and crop seeds, and farm machine parts as sources of potential supply chain risk, although it did not specifically identify
FOCI as a factor. A 2021 joint report on FA Sector risks by the Department of Homeland Security (DHS) and the Office of
the Director of National Intelligence (ODNI) warned of the possibility of a “takeover of [an] important supply chain entity by
foreign investors™ as part of an economic coercion and manipulation campaign. Foreign-owned or -controlled multinationals
already have large, legally acquired holdings in various FA Sector segments.

Some Members of Congress have expressed concern about the People’s Republic of China’s (PRC’s) acquisition of major
food processing and agrochemical firms that have significant market share in the United States. Some public interest groups
allege that multinationals may abuse IP protections for agrochemicals and genetically engineered seed, effectively control use
of agricultural land, and gain access to farm-level data. Multinationals counter that IP protections allow for investments in
new technologies and provision of innovative products at affordable prices to U.S. food producers. Foreign acquisitions of
U.S. farmland have also caused concern, prompting legislative proposals that would restrict certain acquisitions. According
to USDA, as of December 31, 2022, foreign entities—mainly Canada and some Western European countries—held an
interest in 44.3 million acres of U.S. agricultural land, or about 3.4% of the total. PRC-linked holdings are small by
comparison but have garnered scrutiny.

Policy options for Congress exist in several areas related to FOCI risks in the FA Sector. These areas include (1) federal
reviews of foreign investments and acquisitions of FA Sector assets, (2) requirements for data and reporting of foreign land
purchases, (3) resourcing of SRMA programs and activities, (4) assessments of FOCI risk, and (5) IP protections in the
bioeconomy and farming.
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Introduction

In recent years, congressional concerns have grown over potential risks to domestic food security
posed by foreign ownership, control, and influence (FOCI) of critical infrastructure in the U.S.
food and agriculture sector (FA Sector). Critical infrastructure is defined in statute as “systems
and assets, whether physical or virtual, so vital to the United States that the incapacity or
destruction of such systems and assets would have a debilitating impact on security, national
economic security, national public health or safety, or any combination of those matters.”" Critical
infrastructure systems and assets in the FA Sector encompass many elements of the nation’s food
supply chain. Examples include farms, grain elevators, farm supply wholesalers, certain testing
laboratories, meatpacking facilities, bars and restaurants, and supermarkets.’

The national critical infrastructure security and resilience (CISR) enterprise combines both
varying degrees of regulation and voluntary public-private partnerships for information sharing
and best practices.’ The Department of Homeland Security (DHS) coordinates national strategy,
interagency activities, and public-private partnerships for infrastructure security and resilience.
DHS delegates sector leadership to other federal agencies in some cases, including the FA Sector.
The FA Sector is 1 of 16 designated critical infrastructure sectors under current presidential
directives.

CISR programs and activities in the FA Sector are led by the U.S. Department of Agriculture
(USDA) and Food and Drug Administration (FDA), which are the FA Sector’s designated Sector
Risk Management Agencies (SRMAs). Public-private partnerships are largely voluntary and are
premised on the overarching assumption that private-sector owners of critical systems and assets
are good-faith actors in a risk management enterprise focused on protecting critical systems and
assets and the functions they enable.’ USDA and FDA identify four main categories of risk to FA
Sector-related functions: food contamination and disruption (accidental or intentional), disease
and pests, severe weather (i.e., droughts, floods, and climate variability), and cybersecurity.°

FOClT risks in the FA Sector are not associated with the incapacity or destruction of critical
systems and assets or disruption of essential functions. More often, FOCI risks relate to the

! The Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct
Terrorism (USA PATRIOT) Act (P.L. 107-56). The FA Sector is 1 of 16 designated critical infrastructure sectors under
current presidential directives. For information on the critical infrastructure risk management framework, see
Department of Homeland Security (DHS), The National Infrastructure Protection Plan (NIPP) 2013: Partnering for
Critical Infrastructure Security and Resilience, 2013, and Food and Drug Administration (FDA), U.S. Department of
Agriculture (USDA), and DHS, Food and Agriculture Sector-Specific Plan, 2015, pp. 5-7, https://www.usda.gov/sites/
default/files/documents/2015-food-and-agriculture-sector-specific-plan.pdf (hereinafter FA SSP).

2 See Appendix 6, FA SSP. According to the DHS Cybersecurity and Infrastructure Security Agency (CISA), the FA
Sector has critical dependencies with several other designated critical infrastructure sectors, including Water and
Wastewater Systems, Transportation Systems, Energy, and Chemical. However, an examination of foreign ownership
risks in these sectors and their potential applicability to the FA Sector is beyond the scope of this report. Likewise, this
report does not cover foreign ownership of systems, assets, and networks outside U.S. jurisdiction or imports of
essential foreign-sourced agricultural production materials into the United States.

3 See White House, “National Security Memorandum on Critical Infrastructure Security and Resilience,” (NSM-22),
presidential memorandum, April 30, 2024, https://www.whitehouse.gov/briefing-room/presidential-actions/2024/04/30/
national-security-memorandum-on-critical-infrastructure-security-and-resilience.

4 Ibid.
S FA SSP.

% For information on the critical infrastructure risk management framework, see DHS, The National Infrastructure
Protection Plan (NIPP) 2013: Partnering for Critical Infrastructure Security and Resilience, 2013, and FA SSP, pp. 5-
7.
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control, exploitation, or malicious use of productive systems and assets by self-interested foreign
adversaries—instances where the good faith of asset owners cannot be assumed. This type of risk
has not been consistently or systematically assessed within the existing CISR voluntary
partnership framework.

Potential FOCI risks in the FA Sector identified in this report include prioritization of foreign
markets over domestic food security considerations; intellectual property (IP) theft of
strategically important genetic engineering research; illicit or forced technology transfer; control
of agricultural land and basic agricultural inputs; access to sensitive infrastructure information
(e.g., vulnerability assessments based on voluntary disclosures by private-sector entities); and
control of critical cyber systems, assets, and networks.

This report provides analysis of potential FOCI risks in the FA Sector and the bearing these risks
might have on the overall security and resilience of the sector. The report also provides options
for congressional legislation and oversight.

Background: The Food and Agriculture Sector

Presidential directives established critical infrastructure sectors that encompass broad areas of the
economy, government, and public services.” There are currently 16 sectors and numerous
subsectors. The William M. (Mac) Thornberry National Defense Authorization Act for Fiscal Year
2021 (FY2021 NDAA; P.L. 116-283) defined the role of SRMAs.® In each sector, SRMAs chair
the Government Coordinating Councils (GCCs), which provide for coordination among
interagency and intergovernmental partners. Sector Coordinating Councils (SCCs) operate as
counterparts to the GCCs, representing the interests of private-sector partners and other
nongovernmental stakeholders within a given sector. SCCs are voluntary, self-organized, and self-
governing bodies, often chaired by private-sector industry leaders.

The Department of Health and Human Services (HHS), acting through FDA, and USDA are the
designated co-SRMAs for the FA Sector. FA SCC membership is composed of major industry
enterprises and trade groups.’ Most sectors have a recognized Information Sharing and Analysis
Center (ISAC), which serves as a hub for threat reporting, analysis, and information sharing with
sector partners on cybersecurity and other matters.

The FA Sector’s ISAC was originally formed in 2002 but closed in 2008 after failing to attract an
active user base.!® Sector stakeholder interests were then represented by the Food and Ag Special
Interest Group (SIG) within the Information Technology (IT) ISAC. Some observers criticized

7 White House, “National Security Memorandum on Critical Infrastructure Security and Resilience” (NSM-22),
presidential memorandum, April 30, 2024, https://www.whitehouse.gov/briefing-room/presidential-actions/2024/04/30/
national-security-memorandum-on-critical-infrastructure-security-and-resilience/.

8 See Section 9002, “Sector Risk Management Agencies.” These coordinating bodies are chartered under Critical
Infrastructure Protection and Advisory Council (CIPAC) auspices. CIPAC authorities, originally established by DHS in
2006 pursuant to the Homeland Security Act of 2002 (P.L. 107-296), afford certain exemptions from public reporting
of meetings and disclosure of sensitive infrastructure information. See DHS, “Critical Infrastructure Partnership
Advisory Council,” 71 Federal Register 14930, March 24, 2006.

9 For a full list of FA Sector Coordinating Council membership and links to the current charter, see CISA, “Food and
Agriculture Sector: Council Charters and Membership,” https://www.cisa.gov/food-and-agriculture-sector-council-
charters-and-membership.

19 The Food Marketing Institute, an industry group, established an agriculture Information Sharing and Analysis Center
(ISAC) in 2002 prior to the establishment of DHS as an agency but disbanded it in 2008 due to “lack of activity and
information flow,” according to media reports. See “Food Sector Abandons Its ISAC,” Security Management,
September 1, 2008, https://www.asisonline.org/security-management-magazine/articles/2008/09/food-sector-abandons-
its-isac/.
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this arrangement as inadequate to the scale of cyber threats faced by the FA Sector.!! Industry
leaders rebranded the Food and Ag SIG as the Food and Agriculture Sector ISAC in 2023."2
Although the new ISAC continued to operate under IT-ISAC auspices, its leaders asserted that the
change would raise the profile of the organization and clarify its mission.!* Separately, in 2022,
DHS sponsored preliminary development of a state-level pilot ISAC for FA Sector issues through
the National Agriculture Biosecurity Center at Kansas State University.'

Policy options for Congress include whether current information-sharing organizations are
appropriately organized and have the necessary resources to meet FA Sector cybersecurity and
other security needs, as well as legislation to create new information-sharing organizations. '

Risk Management in the FA Sector

SRMAs consider a wide range of plausible man-made and natural hazard events that could
negatively affect availability and continuity of critical infrastructure functions.'® CISR programs
and activities in the FA Sector to date have been limited in scale and centered on traditional
agency missions, such as maintaining the national food safety system and safeguarding farm
production of raw foodstuffs from contamination.

FOCl risks affecting food and agriculture may be addressed through national security reviews of
certain covered foreign investment transactions, including mergers and acquisitions, by the
interagency Committee on Foreign Investment in the United States (CFIUS)—CFIUS authorities
are governed by Section 721 of the Defense Production Act of 1950 (P.L. 81-774), as amended.
CFIUS may recommend that the President block certain foreign investments, including those that
would result in foreign control of any critical infrastructure, if it determines that the transaction
would threaten to impair U.S. national security and the risk cannot be mitigated. CFIUS may
review certain covered foreign investment and real estate transactions involving the acquisition of

11 See Eric Geller, “The Dangerous Weak Link in the U.S. Food Chain,” Wired, April 6, 2023, https://www.wired.com/
story/us-food-agriculture-isac-cybersecurity/. The Food and Agriculture Industry Cybersecurity Support Act,
introduced in the 118™ Congress (S. 2393 and H.R. 1219), would mandate creation of a cybersecurity clearinghouse for
the sector hosted by the National Telecommunications and Information Administration, a Department of Commerce
agency.

12 Food and Ag ISAC (an IT ISAC Community), “Built by Industry for Industry,” https://www.foodandag-isac.org/,
and “Food and Ag-ISAC Forms to Protect Agrifood Sector from Cybersecurity Threats,” Food Safety Magazine, May
26, 2023, https://www.food-safety.com/articles/8617-food-and-ag-isac-forms-to-protect-agrifood-sector-from-
cybersecurity-threats.

13 Tim Starks, “The Food and Agriculture Industry Gets a New Center to Share Cybersecurity Information,”
Washington Post, May 24, 2023, https://www.washingtonpost.com/politics/2023/05/24/food-agriculture-industry-gets-
new-center-share-cybersecurity-information/.

14 FDA, USDA, DHS, Food and Agriculture Sector Annual Report: Fiscal Year 2022, p. 17, https://www.fda.gov/
media/171959/download; Kansas State University, “Creation of a Kansas Food and Agriculture Information Sharing
and Analysis Organization,” https://www.k-state.edu/govrelations/federa/NABC-
CreationofaKansasFoodandAgricultureInformationSharingand AnalysisCenter.pdf.

15 Representative Pfluger introduced a bill in the 118™ Congress, “Food and Agriculture Industry Cybersecurity
Support Act” (H.R. 1219), which directs the Government Accountability Office to report on the feasibility of creating a
dedicated FA Sector ISAC.

16 CISA defines a set of 55 National Critical Functions as “functions of government and the private sector so vital to the
United States that their disruption, corruption, or dysfunction would have a debilitating effect on security, national
economic security, national public health or safety, or any combination thereof.”
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agricultural land and corporate entities, and may consider “elements of the agriculture industrial
base that have implications for food security.”!”

However, the range of transactions CFIUS covers is relatively narrow, focusing on national
security risks of corporate acquisitions, noncontrolling investments, and real estate transactions,
rather than CISR writ large. Options for Congress include legislation to expand CFIUS
jurisdiction over transactions in the FA Sector and to add the Secretary of Agriculture as a full
member of CFIUS.!'® Another option is to provide USDA with additional appropriations to fund
expansion of CFIUS-related programs and activities to cover a wider range of FOCI risks in the
FA Sector.

SRMA Organization and Resourcing for FA Sector Engagements

USDA SRMA responsibilities reside with USDA’s National Security Division within the Office
of Homeland Security (OHS). The division oversees the agency’s programs and participation in
interagency activities, which may include FOCl-related risk management activities under
programs such as CFIUS, Critical Infrastructure and Insider Threat, Foreign National Vetting,
Intelligence, and FA Sector.!” FDA SRMA responsibilities reside with the Office of Analytics and
Outreach/Food Defense and Emergency Coordination Staff at the Center for Food Safety and
Applied Nutrition (CFSAN). Neither USDA/OHS nor FDA/CFSAN receives dedicated
appropriations for SRMA-related programs and activities. Instead, SRMA engagement appears to
be carried out in addition to other customary activities included in these offices’ program
portfolios.?

USDA requested $225,000 in funds to support OHS engagements with FA Sector stakeholders in
its FY2024 budget request.?! Referencing a ransomware attack on JBS—a Brazilian-owned meat
processing firm with extensive operations in the United States—USDA/OHS stated that as
“cybersecurity threats and vulnerabilities continue to grow, USDA is unable to conduct ... SRMA
responsibilities[,] which could have a significant impact on the safety and security of U.S.
agriculture” because of a lack of dedicated appropriations for this purpose.?? The FDA budget

17 Executive Order (E.O.) 14083, “Ensuring Robust Consideration of Evolving National Security Risks by the
Committee on Foreign Investment in the United States,” 87 Federal Register 57369, September 15, 2022. Committee
on Foreign Investment in the United States (CFIUS) reviews may involve consultation with a designated USDA
official. CFIUS is an interagency body comprising nine Cabinet members and others, as appointed. For more
information on CFIUS authorities and activities, see CRS In Focus [F10177, The Committee on Foreign Investment in
the United States, by Cathleen D. Cimino-Isaacs and Karen M. Sutter.

18 See CRS In Focus [F12312, Foreign Ownership of U.S. Agriculture: Selected Policy Options, by Renée Johnson.

19 See USDA, National Security Division, “National Security Division Related Topics,” https://www.usda.gov/da/ohs/
nsd.

20 Based on review of the FA SSP; USDA Office of Homeland Security (OHS), 2024 USDA Explanatory Notes, 2023,
https://www.usda.gov/sites/default/files/documents/02-2024-OHS.pdf; Department of Health and Human Services
(HHS), Food and Drug Administration: Justification of Estimates for Appropriations Committees, 2023,
https://www.fda.gov/media/166182/download; FDA, “Food Defense,” https://www.fda.gov/food/food-defense; and
FDA, “What We Do at CFSAN,” https://www.fda.gov/about-fda/center-food-safety-and-applied-nutrition-cfsan/what-
we-do-cfsan.

21 See USDA OHS, 2024 USDA Explanatory Notes, p. 2-7; and Geller, “The Dangerous Weak Link in the U.S. Food
Chain.” Geller notes, “By comparison, the Energy Department requested $245 million for its Office of Cybersecurity,
Energy Security, and Emergency Response.”

22 USDA OHS, 2024 USDA Explanatory Notes, p. 2-7.
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justification for FY2025 does not show any dedicated SRMA appropriations for FA Sector
activities.?

USDA and FDA list FA Sector engagement activities in annual Food and Agriculture Sector
Specific Plan (FA SSP) progress reports, including exercises with FA Sector stakeholders.?* The
exercises include several food defense emergency scenarios but do not include FOCl-related
threats or other FOCI issues that might affect emergency response. In April 2024, the
Cybersecurity and Infrastructure Security Agency (CISA) hosted the Cyber Storm IX exercise, a
major national cybersecurity exercise, which focused on the FA Sector as a possible target of
cyberattacks.” The extent to which potential FOCI-related vulnerabilities or threats were
incorporated into the exercise scenario is not clear.?

The USDA Office of Inspector General (OIG) has participated in the interagency Foreign
Influence Investigations Working Group, but it is not clear what the scope of the activity was or
whether the group is still active.”” Some former agency officials and infrastructure protection
experts have publicly voiced general concerns about the scope and effectiveness of FA Sector
SRMA engagements with key stakeholders, according to media reports, although these concerns
do not appear to be specific to management of FOCI risks.?®

USDA is not an official member of CFIUS but is sometimes brought in at the Treasury
Department’s discretion on certain transactions. Some Members of Congress have argued that
USDA should be a full member given the number of CFIUS cases and sensitive foreign
acquisitions involving agriculture, biotechnology, and other USDA equities.? USDA/OHS
currently has one staff member fully dedicated to CFIUS, according to the agency’s FY2024
budget justification. USDA requested an additional $500,000 and two full-time employees in
anticipation of a potential increase in the scope of CFIUS activity, to include a wider array of
agriculture-related transactions. According to its FY2024 budget justification, USDA concluded
an agreement with the Treasury Department, giving it “enhanced access” to CFIUS cases that
“requires additional OHS and [Office of the General Counsel] resources to ensure we support the

23 HHS, FDA, Justification of Estimates for Appropriations Committees: Fiscal Year 2025, 2024, https://www.fda.gov/
media/176925/download.

24 See DHS, Food and Agriculture Sector Annual Report: Fiscal Year 2021, https://www.fda.gov/media/165833/
download. FDA provides free emergency exercise scenarios for FA Sector stakeholders on its website, “Food Related
Emergency Exercise Bundle (FREE-B) Download,” https://www.fda.gov/food/food-defense-tools/food-related-
emergency-exercise-bundle-free-b-download. The content is listed as current as of March 5, 2024.

25 See Jen Easterly, “Prepared Together—Cyber Storm IX Recap,” Cybersecurity and Infrastructure Security Agency
(CISA), May 16, 2024, https://www.cisa.gov/news-events/news/prepared-together-cyber-storm-ix-recap. According to
Jen Easterly, the CISA Director, “Participating organizations worked directly with CISA and coordinating bodies such
as Sector Risk Management Agencies and Information Sharing and Analysis Centers to understand roles and
capabilities during a cyberattack.”

26 CISA has released after-action reports for past Cyber Storm exercises, typically several months after their
conclusion. No after-action report for Cyber Storm IX is available as of this writing.

27 See FY2021 FA SSP annual progress report, and USDA Office of Inspector General, Semiannual Report to
Congress: Second Half April 1, 2022—September 30, 2022, no. 88, October 2022, p. 32, https://usdaoig.oversight.gov/
sites/default/files/reports/2023-12/SARC_FY%25202022_Second%2520Half 508.pdf.

28 Geller, “The Dangerous Weak Link in the U.S. Food Chain.” For example, Geller quotes Mark Montgomery, former
executive director of the Cyberspace Solarium Commission, as saying that USDA as co-SRMA is “significantly less
effective” than other SRMAs. Brian Harrell, a former assistant director for infrastructure security at CISA, is quoted as
saying that the FA Sector needs its own ISAC to provide “a true operational assessment.”

2 For example, Congressman Frank Lucas, “Lucas Legislation Addressing Foreign Land Acquisition Passes Through
Committee,” press release, September 29, 2023, https://lucas.house.gov/posts/lucas-legislation-addressing-foreign-
land-acquisition-passes-through-committee.
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agreement between Departments. Previously USDA reviewed less than 50 CFIUS cases annually,
and since August 2022, our workload has increased to over 250 cases.”

Options for Congress include requesting additional information about the scope and extent of
FDA and USDA activities to support CISR (and specifically FOCI) risk management programs
and activities in the FA Sector and providing appropriations to support additional SRMA
engagement with the FA Sector. A potential oversight question for Congress could be whether
FOClI-related risks are included in relevant exercise scenarios provided by SRMAs (see above).
Congressional oversight could also include examination of reports and data on sector engagement
from the relevant FA Sector SRMAs—to include appropriate quantifiable metrics and criteria of
success. Greater overall engagement with industry stakeholders may clarify what, if any,
differences exist between the rate and quality of foreign- and U.S.-owned firms’ participation in
public-private partnerships and the nature of those differences.

DHS Leadership and Coordination

DHS is responsible for overall coordination of federal CISR activities. It maintains food and
agriculture defense programs and activities through the Office of Health Security to support the
FA Sector according to legislative requirements and executive branch policy directives.’! In
addition, DHS previously provided grant funding to the University of Minnesota Center of
Excellence for food protection and defense, which now operates independently as the Food
Protection and Defense Institute. The institute supports interdisciplinary research on protection of
the global food supply, “including supply chain resilience, information sharing, risk analysis and
assessment, education, epidemiology, [and] economics,” among other topics.*?

In 2019, CISA introduced National Critical Functions as a conceptual framework for identifying
and assessing cross-sector risk to essential or systematically important infrastructure systems,
assets, and networks, to complement and expand the existing sector-based CISR framework.
CISA defines National Critical Functions as

functions of government and the private sector so vital to the United States that their
disruption, corruption, or dysfunction would have a debilitating effect on security, national
economic security, national public health or safety, or any combination thereof.*?

The 55 designated National Critical Functions include production and provision of agricultural
products and services, and human and animal food products and services.>*

30 USDA OHS, 2024 USDA Explanatory Notes, pp. 2-7.

31 See DHS, DHS Fact Sheet on National Security Memorandum-16 on Strengthening the Security and Resilience of
United States Food and Agriculture, 2022, https://www.dhs.gov/sites/default/files/2022-11/
NSM_DHS%20FACT%20SHEET%200n%20NSM%20F00d%20and%20Agriculture.pdf; also see DHS, Science and
Technology Directorate (DHS S&T), “Food and Agriculture Defense,” https://www.dhs.gov/science-and-technology/
food-and-agriculture-defense. According to the web page, “S&T’s food and agriculture defense work includes risk
assessments; threat characterizations; countermeasures to defend against pathogens, pests, and toxins; food defense and
ingestion threat modeling; characterizations of chemical threats for food contamination and adulteration; laboratory
experiments and foundational research; diagnostics; veterinary medical countermeasures; decontamination strategies;
trainings; and coordination with partners for joint efforts that defend food and agriculture systems.”

32 See University of Minnesota, Food Protection and Defense Institute, “Protecting the Global Food Supply Through
Research, Education, and the Delivery of Innovative Solutions,” https://foodprotection.umn.edu/.

33 See CISA, “National Critical Functions,” https://www.cisa.gov/national-critical-functions.
34 See CISA, “National Critical Functions Set,” https://www.cisa.gov/national-critical-functions-set.
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Related Programs, Policies, and Directives

The 2013 National Infrastructure Protection Plan (NIPP) and the FA SSP have provided the
primary risk management guidance for FA Sector stakeholders over the past decade.®® The FA
SSP defines risk “in the context of the NIPP 2013 ... as the potential for loss, damage, or
disruption to the Nation’s critical infrastructure resulting from destruction, incapacitation, or
exploitation during some future manmade or naturally occurring event.”*® These documents
outline an organizational approach and framework for sector risk management—primarily
through voluntary public-private partnerships—but generally do not direct specific agency
actions. FA Sector Annual Reports provide updates on progress toward meeting FA SSP goals.?’
(The FA SSP and the subsequent annual progress reports do not specifically identify foreign
ownership of agricultural land or sector assets as threats to the FA Sector.)

Section 9002 of the FY2021 NDAA (P.L. 116-283) directed the Secretary of Homeland Security
to assess the current CISR policy framework and assess the need for changes to the existing
critical infrastructure sectors. In November 2021, CISA submitted a statutorily mandated report
on its assessment of the CISR framework and preliminary findings. It suggested, among other
things, that the review process offered “an opportunity” to designate a Bioeconomy Sector
separate from the existing FA Sector.’® (The National Security Memorandum [NSM] on Critical
Infrastructure Security and Resilience [NSM-22] retained existing sectors without modification
but did not foreclose the possibility of new sectors in the future.) The bioeconomy is the portion
of the economy based on products, services, and processes derived from biological resources
(e.g., plants and microorganisms). Some of the FOCI risks in the FA Sector, such as IP protection
of genetically engineered seed traits, relate to the bioeconomy.

Options for congressional action include oversight over DHS updates of its CISR policy
framework as mandated in the FY2021 NDAA, to include changes to risk assessment scope and
methods, and creation of a new Bioeconomy Sector. Another option would be oversight of
executive branch programs and activities set forth in Executive Order (E.O.) 14017, NSM-16,
NSM-22, Section 9002(b) of P.L. 116-283, and other laws, policies, and directives that may have
a bearing on assessment of FOCI risks in the FA Sector.

National Security Memorandum for the FA Sector

On November 10, 2022, the White House released an NSM, “Strengthening the Security and
Resilience of United States Food and Agriculture” (NSM-16), which covers the security and
resilience of food and agriculture systems and supply chains; directs federal agencies to take
actions to “identify and assess threats, vulnerabilities, and impacts” from high-consequence and
catastrophic incidents; and prioritize resources “to prevent, protect against, mitigate, respond to,

33 NSM-22 directs SRMAs to submit new sector-specific plans to the Secretary of Homeland Security within 270 days
of issuance—January 25, 2025—and then biennially by February 1 of each year.

36 FA SSP, p. 5.

37 See FDA, “Food and Agriculture Sector and Other Related Activities: Food and Agriculture Sector Reports,”
https://www.fda.gov/food/food-defense-initiatives/food-and-agriculture-sector-and-other-related-activities. The website
has links to four FA Sector Annual Reports since 2015, for 2020, 2021, 2022, and 2023, respectively.

38 CISA, FY 2021 National Defense Authorization Act: Section 9002(b) Report, November 12, 2021, p. 2,
https://www.cisa.gov/resources-tools/resources/section-9002b-report. The term bioeconomy “refers to the share of the
economy based on products, services, and processes derived from biological resources (e.g., plants and
microorganisms). The bioeconomy is crosscutting, encompassing multiple sectors, in whole or in part (e.g., agriculture,
textiles, chemicals, and energy).” See CRS Report R46881, The Bioeconomy: A Primer, by Marcy E. Gallo.
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and recover from the threats and hazards that pose the greatest risk.”*® It supersedes previous
White House policy guidance given in Homeland Security Presidential Directive 9 (HSPD-9),
issued in 2004.4

NSM-16 identifies a wide range of threats facing sector stakeholders, to include chemical,
biological, radiological, and nuclear (CBRN) threats; intentional introduction of hazardous
contaminants; natural or genetically engineered pathogens and pests; and cybersecurity breaches
leading to disruption of networked systems or IP theft. As with the earlier plans and directives, it
does not specifically identify foreign ownership and control as a threat.

NSM-16 assigns primary responsibility for coordinating executive branch actions to the Assistant
to the President for National Security Affairs (APNSA). The APNSA must provide an annual
report to the President summarizing implementation progress, identifying capability gaps, and
providing recommendations to close those gaps. Relevant provisions and reporting requirements
are summarized in Table 1.

In March 2023, the FA Sector SRMASs and DHS jointly published the interim risk review
mandated under NSM-16. The review contains a short section on foreign acquisitions in the FA
Sector as a “potential factor contributing to risk,” which states*!

Foreign acquisition of U.S. agricultural assets may pose risks to the U.S. food and
agriculture sector in some cases. For example, a recent research report prepared to support
the deliberations of the U.S.-China Economic and Security Review Commission describes
several potential risks to U.S. agriculture associated with recent acquisitions and attempted
acquisitions of U.S.-based agricultural assets (including agricultural land, intellectual
property [such as IP related to genetically modified seeds], and U.S.-based food producers
and logistics companies), which may include loss of economic competitiveness, reduced
exports, negative environmental impacts, and associated public health risks.*?

The review supports several other required assessment and planning products mandated by NSM-
16 (see Table 1), which are in progress as of this writing, according to information posted on
agency websites.*’

Three other relevant E.O.s preceded NSM-16—E.O. 14081 on the bioeconomy, E.O. 14083
related to CFIUS reviews, and E.O. 14017 on supply chain security and resilience. They are
discussed below.

39 See White House, “National Security Memorandum on Strengthening the Security and Resilience of United States
Food and Agriculture,” presidential memorandum, November 10, 2022, https://www.whitehouse.gov/briefing-room/
presidential-actions/2022/11/10/national-security-memorandum-on-on-strengthening-the-security-and-resilience-of-
united-states-food-and-agriculture/.

40 White House, “Homeland Security Presidential Directive 9 (HSPD-9), Defense of United States Agriculture and
Food,” presidential memorandum, January 30, 2004, https://georgewbush-whitehouse.archives.gov/news/releases/2004/
02/20040203-2.html.

41 HHS, USDA, DHS, National Security Memorandum on Strengthening the Security and Resilience of United States
Food and Agriculture: 120-Day Food and Agriculture Interim Risk Review, March 2023, p. 16, https://www.fda.gov/
media/170114/download.

42 Tbid., p. 22.

43 See FDA, “National Security Memorandum on Strengthening the Security and Resilience of United States Food and
Agriculture” (content current as of March 5, 2024), https://www.fda.gov/food/food-defense/national-security-
memorandum-strengthening-security-and-resilience-united-states-food-and; and USDA, “Vulnerability Assessments”
(content current as of July 31, 2023), https://www.fsis.usda.gov/food-safety/food-defense-and-emergency-response/
food-defense.
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Table 1.Agency Deliverables in “National Security Memorandum on Strengthening
the Security and Resilience of United States Food and Agriculture” (NSM-16)

Department and Agency

Requirement

Timeline

Status

DOJ, DHS
(in coordination with DOD
and relevant agencies)

USDA, HHS, other relevant
agencies

(in coordination with FSLTT
partners)

DHS

(in coordination with DO),
USDA, HHS, and relevant
agencies)

USDA, HHS
(in coordination with
relevant agencies)

USDA, HHS, DHS
(in coordination with
relevant agencies)

Provide threat assessment to leaders of
relevant federal agencies on actors,
threats, delivery systems, and methods
that could be directed against the FA
Sector.

Conduct sector vulnerability assessment
based on identified threats.

Provide comprehensive data-driven
sector risk assessment informed by
required threat and vulnerability
assessments, prioritizing highest risks.

Develop strategy and action plan based
on risk assessment. Provide information
on resilience capabilities, costs, and
benefits; conduct risk mitigation analysis;
and recommend research and
development options to support
mitigation.

Conduct interim risk review on critical
and emergent risks to FA Sector.

Within 60 days
(January 9,2023)
of publication of
NSM-16, then
annually.

Within 180 days
(May 9, 2023) of
publication of
NSM-16, then as
needed.

Within | year
(November 10,
2023) of
publication of
NSM-16, then
annually.

Within 180 days
of risk
assessment
completion, then
revisions as
needed.

Within 120 days
(March 10, 2023)
of publication of
NSM-16.

No information

In progress

In progress

In progress

Published

Sources: CRS analysis of NSM-16 and U.S. Department of Agriculture (USDA) and Food and Drug
Administration online updates.

Notes: DHS = Department of Homeland Security; DOD = Department of Defense; DOJ = Department of
Justice; FA Sector = Food and Agriculture Sector; FSLTT = federal, state, local, territorial, and tribal; HHS =
Department of Health and Human Services.

Executive Order on Bioeconomy

On September 12, 2022, President Biden issued E.O. 14081, “Advancing Biotechnology and
Biomanufacturing Innovation for a Sustainable, Safe, and Secure American Bioeconomy.”** The
E.O. focused on the economic potential of the bioeconomy and federal support of research and
development (R&D), data sharing, workforce training, regulatory reforms, and other goals and

objectives. In addition, it contained a security-related objective:

Secure and protect the United States bioeconomy by adopting a forward-looking, proactive
approach to assessing and anticipating threats, risks, and potential vulnerabilities
(including digital intrusion, manipulation, and exfiltration efforts by foreign adversaries),
and by partnering with the private sector and other relevant stakeholders to jointly mitigate
risks to protect technology leadership and economic competitiveness.

4 E.O. 14081, “Advancing Biotechnology and Biomanufacturing Innovation for a Sustainable, Safe, and Secure
American Bioeconomy,” 87 Federal Register 56849, September 15, 2022.
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Accordingly, the E.O. instructed the APNSA and the Assistant to the President for Economic
Policy to coordinate with the Secretaries of Defense and Agriculture and other agency leaders to
identify actions to “mitigate risks posed by foreign adversary involvement in the
biomanufacturing supply chain and to enhance biosafety, biosecurity, and cybersecurity in new
and existing infrastructure.” Additionally, it required the Secretary of Homeland Security to
conduct vulnerability assessments of bioeconomy-related critical infrastructure and National
Critical Functions and to “enhance coordination with industry on threat information sharing,
vulnerability disclosure, and risk mitigation for cybersecurity and infrastructure risks to the
United States bioeconomy.”

For more information on E.O. 14081 and bioeconomy issues, see CRS Report R47274, White
House Initiative to Advance the Bioeconomy, E.O. 14081: In Brief, CRS Report R46881, The
Bioeconomy: A Primer; and CRS Report R47265, Synthetic/Engineering Biology: Issues for

Congress.

Executive Order on CFIUS

On September 15, 2022, President Biden issued E.O. 14083, “Ensuring Robust Consideration of
Evolving National Security Risks by the Committee on Foreign Investment in the United States,”
to update the factors taken into consideration in the CFIUS review process as part of ongoing
implementation of the Foreign Investment Risk Review Modernization Act of 2018 (FIRRMA;
P.L. 115-232, Title XVII, Subtitle A).*> E.O. 14083 notes that certain foreign investments “may
undermine supply chain resilience efforts and therefore national security by making the United
States vulnerable to future supply disruptions” and directs CFIUS to consider the effect of
covered transactions on supply chain resilience and security, including with respect to “elements
of the agriculture industrial base that have implications for food security,” among other sectors.
For more information on E.O. 14083, see CRS In Focus IF12415, CFIUS Executive Order on
Evolving National Security Risks and CFIUS Enforcement Guidelines.

Executive Order on America’s Supply Chains

On February 24, 2021, President Biden signed E.O. 14017, “America’s Supply Chains,” to ensure
that supply chains are “resilient, diverse, and secure” against threats and hazards that might affect
the “availability and integrity of critical goods, products, and services.”*® It contains two
requirements related to foreign investment issues (not specific to the FA Sector): (1) a progress
report on developing domestic critical minerals supply chains and (2) recommendations for
federal incentives and regulatory changes to encourage domestic and foreign investment in
critical goods and materials. As with the more recent NSM, it assigns the White House
coordination role to the APNSA. It requires each critical infrastructure sector SRMA to produce a
report on relevant supply chain risks within one year. USDA, as co-SRMA in the FA Sector,
published the required report (hereinafter the USDA supply chain report) in February 2022.47

4 E.O. 14083, “Ensuring Robust Consideration of Evolving National Security Risks by the Committee on Foreign
Investment in the United States,” 87 Federal Register 57369, September 15, 2022.

46 E.0. 14017, “America’s Supply Chains,” 86 Federal Register 11849, March 1, 2021.

4T USDA, Agri-Food Supply Chain Assessment: Program and Policy Options for Strengthening Resilience,
Washington, DC, February 2022, https://www.ams.usda.gov/supply-chain.
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Prospective Cyber Incident Reporting Requirements

In April 2024, DHS issued a proposed rule, “Cyber Incident Reporting for Critical Infrastructure
Act Reporting Requirements.”*® The proposed rule was issued in compliance with provisions of
the Cyber Incident Reporting for Critical Infrastructure Act of 2022 (CIRCIA), enacted under
Division Y of the Consolidated Appropriations Act, 2022 (P.L. 117-103). It requires CISA to (1)
engage in rulemaking to mandate reporting of cybersecurity incidents to the agency, (2) enforce
noncompliance with required reporting, and (3) disseminate analysis based on the information
collected. The FA Sector annual progress report for FY2022 noted that the FA Sector GCC and
SCC “assisted in shaping the implementation” of CIRCIA requirements, without providing
further detail.*

According to P.L. 117-103, the reporting requirements apply to entities in federally designated
critical infrastructure sectors “that [satisfy] the definition established by the Director in the final
rule.” In designating covered entities, CISA proposed both general (e.g., size) and sector-based
criteria. CISA declined to apply sector-based criteria to the FA Sector following consultations
with the co-SRMAs.* Instead, CISA would apply a general size-based criterion to agricultural
enterprises, which exempts small businesses from regulatory compliance, likely “based on the
mean, median, or mode of number of employees across such entities.”! According to CISA, the
intent is to cover larger entities in the FA Sector to allow for development of “sector-specific
threat and trends analysis.” The threat of state and non-state foreign adversaries was discussed
throughout the proposed rule. However, the discussion did not include potential FOCI risks.

Potential FOCI Risks in the FA Sector

Supply Chain Security

A 2021 joint report on FA Sector risks by DHS, the Office of the Director of National Intelligence
(ODNI), academics, and industry stakeholders (hereinafter the joint report) identified certain
FOCI threats in agricultural supply chains.** Specifically, it identified the possibility of a
“takeover of [an] important supply chain entity by foreign investors” as part of an economic
coercion and manipulation campaign but did not elaborate on specific cases, threats, or
acquisition mechanisms.* A 2022 report (hereinafter the Review Commission report) by the
congressionally mandated U.S.-China Economic and Security Review Commission provided
information on these and other issues as they related to China. The report stated that acquisition
of major domestic agribusinesses may “confer undue leverage over U.S. supply chains” and lead
to restructuring of supply chains that negatively affects domestic producers and service
providers.¥

48 DHS, “Cyber Incident Reporting for Critical Infrastructure Act (CIRCIA) Reporting Requirements,” 89 Federal
Register 23644, April 4, 2024 (hereinafter CIRCIA rulemaking).

4 FA SSP FY2022 update, p. 12, https://www.fda.gov/media/171959/download.
30 CIRCIA rulemaking, p. 23702.

31 bid.

%2 bid., p. 23683.

33 Office of the Director of National Intelligence and DHS, Threats to Food and Agricultural Resources, Washington,
DC, 2021.

54 Ibid., p. 61.

35 Lauren Greenwood, Staff Research Report: China’s Interests in U.S. Agriculture: Augmenting Food Security
(continued...)
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The Review Commission report also identified risks of IP theft, illicit technology transfer, and
foreign control of domestic FA Sector supply chains. According to the report, these activities are
part of a coordinated and deliberate policy of the government of the People’s Republic of China
(PRC) to address China’s domestic food security challenges by increasing productivity through
illicit technology transfer and overseas diversification of its agricultural supply chains.’® In
addition, the report warned that the PRC-linked firms may attempt to reverse-engineer illegally
acquired U.S. seed varieties to identify vulnerabilities to crop disease and other threats.

The USDA supply chain report identified the growing ownership concentration in meat and
poultry manufacturing, pesticides and crop seeds, and farm machine parts as sources of potential
risk.>” It did not specifically identify FOCI as a threat or risk factor. However, foreign-owned
or -controlled multinationals have significant presence in these areas of production.

Foreign Acquisition of Seed and Agricultural Chemical Suppliers

In 2016, ChemChina announced plans to acquire Syngenta, a Swiss-based agricultural
conglomerate (with extensive business operations in the United States) for $43 billion.>® The
acquisition—claimed as the largest foreign acquisition by a PRC company at the time—became
the subject of CFIUS review and was eventually approved.*® While CFIUS reviews are not
public, media reports suggested that the review would likely focus on defense-specific issues,
such as proximity of Syngenta facilities to U.S. military bases and ownership of potentially
sensitive military contracts, more than food-security-related FOCI issues.®

In a press release following CFIUS’s approval of the transaction, Senator Grassley (IA) stated

It’s clear that China is looking at purchasing companies with food production expertise as
part of a long-term strategic plan and a component of their national security. We need to
be looking at these mergers in the same way, so it makes sense for CFIUS to take that angle

Through Investment Abroad, U.S.-China Economic and Security Review Commission, May 26, 2022, p. 3,
https://www.uscc.gov/annual-report/2022-annual-report-congress.

6 The government of the People’s Republic of China has released national-level strategies in recent years highlighting
acquisition of biotechnology from foreign firms as a priority. For more information, see CRS In Focus IF11684,
China’s 14th Five-Year Plan: A First Look, by Karen M. Sutter and Michael D. Sutherland.

37 According to the report, “In 2019, the four largest fed cattle processing companies accounted for 85 percent of the
total U.S. annual slaughter; the four largest hog processing companies accounted for 67 percent of the total annual hog
slaughter; and the four largest chicken processing companies accounted for 53 percent of the total annual slaughter.”
See USDA, Agri-Food Supply Chain Assessment: Program and Policy Options for Strengthening Resilience,
Washington, DC, February 2022, p. 13.

8 Syngenta is one of the four largest suppliers of crop seeds and agricultural chemicals in the United States, according
to the USDA Economic Research Service. See USDA Economic Research Service, “Two Companies Accounted for
More than Half of Corn, Soybean, and Cotton Seed Sales in 2018-2020,” https://www.ers.usda.gov/data-products/chart-
gallery/gallery/chart-detail/?chartld=107516.

3 Michael Shields, “ChemChina Clinches Landmark $43 Billion Takeover of Syngenta,” Reuters, May 5, 2017,
https://www.reuters.com/article/idUSKBN1810CM/; Shangjing Li, “Simpson Thacher Helps ChemChina Obtain
CFIUS Clearance for $43 Bln Syngenta Buy,” Asian Legal Business, August 26, 2016,
https://china.legalbusinessonline.com/node/73060; ChemChina and Syngenta, “ChemChina and Syngenta Receive
Clearance from the Committee on Foreign Investment in the United States,” press release, August 22, 2016,
https://www.syngenta.com/sites/syngenta/files/press-release-pdf/2017/20160822-en-joint-release.pdf.

0 Diane Bartz, “ChemChina, Syngenta to Move Quickly on U.S. National Security Review,” Reuters, February 3,
2016, https://www.reuters.com/article/idUSKCNOVDO03C/; ““No Security Issues’ in Syngenta Sale to China,”
CHEManager International, July 4, 2016, https://www.chemanager-online.com/en/news/no-security-issues-syngenta-
sale-china.
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into consideration when reviewing these transactions. The fact that a state-owned
enterprise may have yet another stake in U.S. agriculture is alarming.®!

In 2020, ChemChina and Sinochem—a Chinese state-owned multinational chemical
manufacturing conglomerate—consolidated their agricultural assets into Syngenta.®* In response,
some Members of Congress called upon the Treasury Secretary, as chair of CFIUS, to include
food security issues in assessments of any foreign acquisitions of FA Sector entities.®* In the 118™
Congress, several bills under consideration would expand CFIUS reviews of foreign investment
transactions in the FA Sector to include food security issues and would mandate regular USDA
membership as opposed to informal, ad hoc participation.

The Consolidated Appropriations Act, 2024 (P.L. 118-42, §787), enacted in March 2024, requires
the Secretary of Agriculture to be included as a member of CFIUS on a case-by-case basis with
respect to covered transactions involving agricultural land, agriculture biotechnology, or the
agriculture industry (including agricultural transportation, agricultural storage, and agricultural
processing), as determined by the chair of CFIUS in coordination with the Secretary of
Agriculture.®* Congress provided $2 million in appropriated funds, to remain available until
expended, for USDA to implement this provision.

Foreign Acquisition of Meat and Poultry Suppliers

The MITRE Corporation noted in a July 2021 report (hereinafter the MITRE report) on domestic
meat and poultry supply chains that some foreign-owned U.S. meat and poultry providers
prioritized exporting meat products to their home country rather than supplying domestic
consumption needs when spot shortages occurred during the COVID-19 public health
emergency.® Further, the report recommended that FA Sector SRMAs and certain interagency
partners identify foreign ownership of key processing and production facilities and analyze “the
policy implications of non-compliance with U.S. government mandates during an emergency.”*

Four major multinational agricultural companies control the majority of U.S. beef production.
Two of these—JBS and National Beef Packing Company—are owned or controlled by Brazilian

61 Office of Sen. Chuck Grassley, “Grassley Statement on Conclusion of CFIUS Review of ChemChina-Syngenta
Merger,” press release, August 22, 2016, https://www.grassley.senate.gov/news/news-releases/grassley-statement-
conclusion-cfius-review-chemchina-syngenta-merger.

62 Reuters, “ChemChina, Sinochem Merge Agricultural Assets - Syngenta,” January 5, 2020, https://www.reuters.com/
article/idUSKBN1Z40HA/.

93 House Foreign Affairs Committee, “McCaul, Crawford Urge Treasury Department to Review Merger Between
Chinese Government-Backed Military Companies,” press release, April 15, 2021, https://foreignaffairs.house.gov/
press-release/mccaul-crawford-urge-treasury-department-to-review-merger-between-chinese-government-backed-
military-companies/.

% Other legislation in the 118" Congress would broaden CFIUS’s authorities to review and potentially prohibit certain
foreign purchases of real estate and/or agricultural land (e.g., H.R. 917/S. 369, H.R. 558, S. 1066, H.R. 1448, H.R.
4577, H.R. 5078/S. 2060), add USDA as a permanent CFIUS member agency (e.g., H.R. 683/S. 168, S. 2312, H.R.
3378, H.R. 4577, S. 2312, H.R. 5078/S. 2060), and expand the defined scope of U.S. critical infrastructure to explicitly
include agricultural systems and supply chains (e.g., H.R. 513/S. 68).

%5 Bradford Brown et al., U.S. Food Supply Chain Security: A Network Analysis, MITRE Corporation, July, 2021, p. 4,
https://www.mitre.org/sites/default/files/2021-10/pr-21-1826-us-food-supply-chain-security-a-network-analysis.pdf.

% Ibid., p. 6.
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entities.” Similarly, the acquisition of Smithfield Foods by WH Group Limited—a PRC firm—
conferred control of 20% of the domestic pork processing industry to a foreign owner.%®

Reports that some foreign-owned meat processing plants prioritized deliveries to their home
countries during the COVID-19 pandemic could also be a subject for congressional oversight and
legislation.

Food Processing, Packaging, and Production

The MITRE report found that trends toward consolidation of entities were highly pronounced in
the processing, packaging, and production of meat and poultry, creating a “dense and complex
network” with several “key hubs” that were potentially vulnerable to disruption by man-made or
natural causes:®

With their high connectivity, these five key hubs have significant and extensive influence
on the resilience and continuity of the U.S. meat supply chain. A disruption in any one of
these hubs can have a large downstream effect on the rest of the network. The potential for
disruption is further exacerbated by the network structure of “super embedded hubs” where
each of these five key hubs are tightly interconnected.”

The MITRE report considered several types of intentional threats to such hubs, to include
biological, physical, or cyber-based attacks. The report did not specifically consider FOCI risks as
they might relate to any of these types of attacks. It is not clear whether foreign-owned entities
are more vulnerable to these attacks than their U.S.-owned counterparts or whether the fact of
foreign ownership itself may be a threat in some cases. A report by the Food Protection and
Defense Institute (hereinafter the FPDI report) asserts that cybersecurity vulnerabilities,
exacerbated by poor technical competence and a lax security culture, are widespread throughout
FA Sector supply chains, but the FPDI report does not attribute specific risks to FOCI threats in
the FA Sector.

Although not specific to the FA Sector, E.O. 14083 of September 2022 states

investments by foreign persons with the capability and intent to conduct cyber intrusions
or other malicious cyber-enabled activity—such as ... the operation of United States critical
infrastructure ... may pose a risk to national security.

It is not yet clear whether FOCI risks to critical infrastructure identified in E.O. 14083 would fall
within the scope of various risk management activities mandated in NSM-16, because the latter
directive is still in the early implementation phase as of the date of this report (see “National
Security Memorandum for the FA Sector” section).

Agricultural and Food Supporting Facilities

Agricultural and food supporting facilities include R&D facilities. The joint report states that
these may be targeted by foreign entities for purposes of espionage, theft of trade secrets, and IP

67 Christopher Walljasper, “More Foreign Ownership of U.S. Beef Processors Raises Food Safety Concerns,”
Investigate Midwest, December 19, 2019, https://investigatemidwest.org/2019/12/18/more-foreign-ownership-of-u-s-
beef-processors-raises-food-safety-concerns/.

% See Fitch Ratings, “Fitch Affirms Smithfield Foods, Inc.’s IDR at ‘BBB’; Outlook Stable,” October 10, 2022,
https://www.fitchratings.com/research/corporate-finance/fitch-affirms-smithfield-foods-inc-idr-at-bbb-outlook-stable-
10-10-2022.

% Bradford Brown et al., U.S. Food Supply Chain Security: A Network Analysis, p. 4.
70 Ibid.
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theft.”! Further, these activities may confer competitive advantages on foreign entities and provide
“coercion points on aggressive corporate takeovers of U.S. corporations.”” The joint report
identifies “small and emerging corporations, universities, and government research organizations”
as the most vulnerable entities of such targeting.”

Regulatory, Oversight, and Industry Organizations

The USDA OIG noted investigations involving foreign influence or interference in the FA Sector
in some recent reports to Congress. In its FY2022 (second half) semiannual report to Congress,
the USDA OIG reported substantiated allegations of insider threat activity involving a senior
official at USDA’s Animal and Plant Health Inspection Service (APHIS). Investigators found that
the official maintained “inappropriate relationships” with foreign nationals, failed to report
personal and official foreign travel, violated IT security, and accepted a gift from a foreign
official without properly reporting it.”* The FY2020 (first half) report noted that OIG audited
USDA controls to prevent “unauthorized access to, and transfer of, USDA-funded research
technology to foreign countries” by foreign research collaborators and found weaknesses that
required correction by USDA agencies.” Semiannual USDA OIG reports for FY2023—the most
recent available as of this writing—do not note any FOCl-related activities.

An option for Congress would be to exercise its oversight authorities to ascertain whether the
recommended corrections suggested by USDA OIG to prevent further occurrences of IP theft by
foreign entities were implemented. Another option for Congress would be to request the relevant
OIG report in nonredacted form from USDA.

The Role of Transnational Criminal Organizations

A 2019 study included in the FPDI report found that FOCI threats in the FA Sector were not
necessarily limited to otherwise legitimate business transactions. According to the FPDI study,
“transnational criminal organizations (TCOs) are already heavily involved in large-scale food-
related crimes such as counterfeiting, economically motivated adulteration, theft and resale, and
smuggling.””® Further, cargo thefts are often aided by malicious cyber intrusions to penetrate
agricultural supply chains and to identify and reconnoiter targets.”’

7! Office of the Director of National Intelligence and DHS, Threats to Food and Agricultural Resources, p. 26.
72 Tbid.
73 Tbid.

74 See USDA Office of Inspector General, Semiannual Report to Congress: Second Half April 1, 2022-September 30,
2022, no. 88, October, 2022, p. 87, https://usdaoig.oversight.gov/sites/default/files/reports/2023-04/
SARC_FY%25202022_Second%2520Half 508.pdf. No motive was reported. Among other activities, the Animal and
Plant Health Inspection Service (APHIS) has oversight responsibilities in animal health, biotechnology, imports and
exports of food and plant products, and international services. The Department of Justice (DOJ) declined to prosecute
the official; their security clearance was revoked by the agency.

75 USDA Office of Inspector General, Semiannual Report to Congress: First Half, October 1, 2019-March 31, 2020,
no. 83, May 2020, p. 5, https://usdaoig.oversight.gov/sites/default/files/reports/2023-04/sarc2020 1st half 508.pdf.
The public report was fully redacted. According to USDA, “Due to the nature of our findings and the agency’s
responses, the report contains sensitive content. Thus, we are withholding it from public release due to concerns about
the risk of circumvention of law.” See USDA Office of Inspector General, USDA s Controls to Prevent the
Unauthorized Access and Transfer of Research Technology, p. 1, https://www.oversight.gov/sites/default/files/oig-
reports/50701-0002-21.pdf.

76 Food Protection and Defense Institute, The Cyber Risk to Food Processing and Manufacturing, September 2019,
p- 9, https://conservancy.umn.edu/bitstream/handle/11299/217703/FPDI-Food-ICS-Cybersecurity-White-Paper.pdf.

77 Tbid.
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In some cases, foreign-controlled firms have been targeted by TCOs for criminal exploitation or
have themselves engaged in criminal practices. According to media reports, meat production by
JBS facilities in the United States was disrupted in 2021 by a ransomware attack, which JBS
attributed to a Russian TCO.”® It is not clear whether foreign-owned entities are more vulnerable
to these attacks than their U.S.-owned counterparts. The previous year, J&F Investimentos S.A.,
the Brazilian investment group that controls JBS,” pleaded guilty to violations of the Foreign
Corrupt Practices Act as part of a bribery scheme in Brazil to obtain financing and other benefits
and agreed to pay a $256 million criminal penalty.®

Foreign Control of U.S. Farmland

FOClI risks to U.S. farmland may involve direct ownership of the land or de facto control over
land use for agricultural purposes, such as use of specific seed varieties and pesticides.

Land Ownership Risks

Increasing scarcity of arable land globally coupled with increasing demand for agricultural
commodities has made U.S. farmland an attractive investment for certain foreign entities.
Motivations for land acquisitions may be economic, strategic, or both. USDA tracks foreign
acquisition of agricultural and nonagricultural land under authorities of the Agricultural Foreign
Investment Disclosure Act of 1978 (AFIDA; P.L. 95-460). According to USDA, as of December
31, 2022, foreign persons and entities held an interest in 44.3 million acres of U.S. agricultural
and nonagricultural land, accounting for 3.4% of total privately owned land.®!

Owners from five countries (Canada, the Netherlands, Italy, the United Kingdom, and Germany)
accounted for approximately 62% of all foreign-owned U.S. agricultural land in 2022. Other
countries with aggregate owner holdings of more than 500,000 acres were Portugal, France,
Denmark, Luxembourg, Mexico, Switzerland, the Cayman Islands, Japan, and Belgium. As of
year-end 2022, USDA reports that PRC entities accounted for 383,935 acres, or 0.8%, of total
foreign-owned U.S. agricultural land.**

Ownership of U.S. agricultural land by PRC entities, as reported by USDA under AFIDA, appears
negligible, accounting for less than 1% of total foreign-owned U.S. agricultural land as of year-
end 2022. However, the Review Commission report raised concerns about the noncommercial
purposes of PRC acquisitions (i.e., increasing China’s food security) and the apparent
acceleration of the pace of acquisitions, which have elicited concern both from Congress and

78 Tom Polanske and Jeff Mason, “U.S. Says Ransomware Attack on Meatpacker JBS Likely from Russia,” Reuters,
June 1, 2021, https://www.reuters.com/world/us/some-us-meat-plants-stop-operating-after-jbs-cyber-attack-2021-06-
01/.

7 See JBS, “Ownership and Corporate,” https://ri.jbs.com.br/en/esg-investors/corporate-governance/ownership-and-
corporate/.

80 DOJ, “J&F Investimentos S.A. Pleads Guilty and Agrees to Pay over $256 Million to Resolve Criminal Foreign
Bribery Case,” press release, October 14, 2020, https://www.justice.gov/opa/pr/jf-investimentos-sa-pleads-guilty-and-
agrees-pay-over-256-million-resolve-criminal-foreign.

81 CRS from USDA, Foreign Holdings of U.S. Agricultural Land Through December 31, 2022 (Report 6),
https://www.fsa.usda.gov/Assets/USDA-FSA-Public/usdafiles/EPAS/PDF/2022_afida annual report 12 20 23.pdf.
Data cover sole foreign and joint U.S. ownership of privately held agricultural and nonagricultural land (out of a total
of 1,290.5 million acres).

82 Ibid. For more background on the Agricultural Foreign Investment Disclosure Act of 1978 and foreign ownership of
farm land, see CRS In Focus IF11977, Foreign Ownership and Holdings of U.S. Agricultural Land, by Renée Johnson,
and CRS Report R47893, Selected Recent Actions Involving Foreign Ownership and Investment in U.S. Food and
Agriculture: In Brief, by Renée Johnson.
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from certain agricultural stakeholders and industry observers.®* Legislation to restrict certain sales
of agricultural land, tighten disclosure requirements, and expand federal review of foreign
investment transactions has been introduced in recent Congresses.®*

Neither USDA, FDA, nor businesses associated with the FA Sector track or compile data on any
associated farm assets and property conveyances that may be attached to the farmland ownership
or property investment, such as buildings, equipment, machinery, livestock, and IP and other
production-related or technology rights. This may create data gaps that complicate analysis of
relevant events or trends. Congress may consider what data categories used for AFIDA
disclosures are sufficient to identify FOClI-related risks to the FA Sector.

Technology Use Agreements for Basic Agricultural Inputs

Large agrochemical and seed firms—many foreign owned—commonly require customers to sign
technology use agreements for use of seed and pesticides. Technology use agreements for
patented seed varieties typically impose legally enforceable conditions on end users (farmers) that
cover a range of common agricultural practices.®> Some public interest groups and critics claim
that the current patent system gives too much power to large firms, exceeds congressional intent,
and allows for agency overreach in granting and enforcing IP rights.®

“Ownership of [seed] biotech traits enable a level of control over every acre containing the trait,”
one law firm wrote in response to a 2022 USDA request for public comment on competitiveness
in the agricultural seed production business. “The contractual terms reach far beyond grants of
[IP] rights and impose wide-ranging, intrusive, and often poorly defined, obligations and
requirements on licensees.”®’

Enforcement clauses of technology use agreements may allow firms to have unrestricted access to
licensees’ properties and facilities, business records (including receipts for chemicals and
herbicides), internet service provider details, required crop-record submissions to USDA, and
detailed records of farming practices (e.g., fertilizing, planting, and harvesting).®® Violations may
result in lawsuits or cancellation of use agreements, which may have the practical effect of cutting
off access to seed supply for planting.

Some public interest groups assert that corporate collection and ownership of detailed data on
farming practices may also raise fair data use and privacy issues. According to the American
Antitrust Institute, “digital farming will likely enhance incentives to amass and appropriate
valuable farm data for potential use as a strategic competitive asset.”®

8 See Review Commission report.

8 For more information on recent legislation and policy development, see CRS In Focus IF12312, Foreign Ownership
of U.S. Agriculture: Selected Policy Options, by Renée Johnson, and CRS Report R47893, Selected Recent Actions
Involving Foreign Ownership and Investment in U.S. Food and Agriculture: In Brief, by Renée Johnson.

85 For an overview of relevant legislation, court cases, and enforcement policies as presented to farmers, see Wisconsin
Department of Agriculture, Trade and Consumer Protection, What Is the U.S. Plant Variety Protection Act?
https://datcp.wi.gov/Documents/BrownBagSeed.pdf.

8 For a public interest group perspective on congressional intent and other legal issues, see Debbie Barker et al., Seed
Giants vs. U.S. Farmers, Center for Food Safety & Save Our Seeds, 2013, pp. 13-15,
https://www.centerforfoodsafety.org/files/seed-giants final 04424.pdf.

87 Joel E. Cape, Comments of Cape Law Firm, Cape Law Firm, USDA Docket No. AMS-AMS-22-0025, June 15,
2022, pp. 2 and 4, https://www.regulations.gov/comment/ AMS-AMS-22-0025-0062.

8 Debbie Barker et al., Seed Giants vs. U.S. Farmers, p. 23.

8 Diana L. Moss, Comments of the American Antitrust Institute, American Antitrust Institute, USDA Docket No.
(continued...)
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Because foreign-owned agrochemical and seed firms predominate in the U.S. market (see
“Foreign Acquisition of Seed and Agricultural Chemical Suppliers” section), it follows that
foreign-owned and -controlled entities may be able to amass detailed farm-level data—whether
collected through IP enforcement activities or other means—across broad swaths of U.S.
agricultural land.

Global agriculture firms assert that the patent system incentivizes and protects long-term R&D
investments, which are necessary to produce seed traits such as those that have made higher crop
yields possible over time at reasonable cost to farmers.”® Additionally, they assert that acquisition
of farm-level data facilitates development of precision agriculture products, as well as
individualized recommendations for seed and herbicide use that benefit farmers.

In 2021, the Biden Administration directed USDA to prepare a report on consolidation within the
agricultural seed industry, for which the agency subsequently sought public comment.’!
Commenters—ranging from small organic farmers to major multinational conglomerates—noted
the trend toward consolidation and globalization in the seed industry, the seed industry’s
convergence with the agrochemical industry, and the increasing prevalence of seeds engineered to
withstand various treatments (often sold by the same firms) against pests, weeds, and disease. In
general, arguments centered on ecological, economic, and competitiveness concerns, rather than
potential FOCI risks. Nonetheless, in some cases, foreign firms’ acquisitions of major seed
producers have raised security concerns (see “Foreign Acquisition of Seed and Agricultural
Chemical Suppliers” section).

Options for Congress include amending patent law to clarify its intent regarding the use of utility
patents for genetically engineered seed traits and examining IP enforcement practices that
foreign-owned firms may use to collect farm-level data and whether data are aggregated and used
in ways that safeguard U.S. security interests.

Conclusion

FOCI within the U.S. FA Sector is widespread. Foreign-owned multinationals are present
throughout the sector, in segments such as meat processing, agricultural chemicals, and crop
seeds. Some foreign acquisitions of corporate entities or agricultural land may be subject to
CFIUS review but are generally legal and generally allowed. In the R&D field, collaboration with
foreign nationals and research institutions is commonplace in both the public and private sector.
Further, the national CISR enterprise itself frequently relies on collaboration of U.S. public- and
private-sector entities with their foreign counterparts. SRMAs generally assume that asset owners
are good-faith actors, regardless of nationality.

However, FOCI may also present potential risks to the FA Sector, as seen in allegations of
unauthorized technology transfer, theft or misappropriation of IP, prioritization of overseas
markets over domestic demand, and attempted land purchases near sensitive military assets. Other
potential areas of concern, such as farm-level data gathering by multinational firms and alleged

AMS-AMS-22-0025, May 16, 2022, p. 17, https://www.antitrustinstitute.org/wp-content/uploads/2022/05/USDA-
Comment-Agbiotech-6-10-22-REVISED-FINAL-FOR-AAI-WEBSITE.pdf. Another nonprofit, The Open Markets
Institute makes substantially similar arguments in its comments. See Open Markets Institute, The Open Markets
Institute’s Comments on “Competition and the Intellectual Property System: Seeds and Other Agricultural Inputs,”
May 16, 2022, pp. 5-7, https://www.regulations.gov/comment/AMS-AMS-22-0025-0033.

% For example, see Syngenta, “Intellectual Property & Regulatory,” https://www.syngenta.com/en/about/faq/
intellectual-property-regulatory.

91 USDA Agriculture Marketing Service, “Competition and the Intellectual Property System: Seeds and Other
Agricultural Inputs,” https://www.regulations.gov/document/ AMS-AMS-22-0025-0001.
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abuse of IP protections to control farming practices, relate primarily to concerns about corporate
consolidation and concentration that are not specific to foreign ownership. Nonetheless, some
Members of Congress and other observers have raised concerns over foreign acquisitions of U.S.
and multinational firms in key FA Sector segments.

The full extent to which specifically foreign ownership, control, or influence over critical
infrastructure systems and assets affects the overall level of risk to critical functions of the FA
Sector (i.e., the safe production, distribution, and supply of food) has yet to be established. Much
of the publicly available reporting is conjectural and anecdotal, complicating any more systemic
analysis of FOCI risk to the FA Sector. Legislative mandates for data gathering on certain
commercial transactions (e.g., AFIDA) and cybersecurity incident reporting (e.g., CIRCIA), as
well as executive branch directives to appropriate federal agencies to conduct relevant studies,
may offer an opportunity for more authoritative analyses.
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DOWNEYBRAND

MEMORANDUM
FRrROM: ERNEST A. CONANT
DATE: JUNE 4, 2025
RE: GROUNDWATER BANKING & RECHARGE IN CALIFORNIA

This memorandum provides a high-level overview of legal principles and concepts related to the
storage and recovery of groundwater in California. Its focus is on a banking arrangement where
there is an intent to recharge imported or previously stored surface water through the banker’s
recharge operations and an intent to recover the stored water, whether recovery is carried out by
the storing district itself or its water users. | summarize the law related to groundwater banking
and recent changes in groundwater management and law in California, and at the end of the
memorandum provide some practical pointers how one can develop a groundwater banking
program.

“Banking” can have many different meanings throughout the West—it can be temporary storing
water in a surface reservoir (as some agencies and states have used in coordination with the U.S.
Bureau of Reclamation on the Colorado River system) or it can mean a transfer, lease or exchange
in some contexts. In this memorandum we focus on groundwater banking as that term as become
to be known in California in light of California case law, legislation and practice.

Groundwater recharge and banking has become more important in recent years in California with
limited surface water supplies as a result of drought and environmental regulatory constraints, and
implementation of the Sustainable Groundwater Management Act (SGMA) discussed below
limiting pumping of native groundwater in many basins. Groundwater recharge and banking is
recognized and encouraged by the State’s leadership--the Governor’s “California’s Water Supply
Strategy—Adapting to a Hotter, Drier Future” (August 2022), among other things, calls for
creating up to 4 million acre-feet of new storage to capitalize on big storms when they occur and
store water for dry periods, including expanding groundwater recharge by at least 500,000 acre-
feet on average annually.

This memorandum is based on my observations and experience practicing water law in California
for over 40 years, but is not to provide legal advice to anyone, and not necessarily the position of
any of our clients or that of any governmental agency in California.

A. The Legal Framework for Groundwater and Storage and Banking

First, the basics of the morass of groundwater law in California. The Courts have said “First
priority goes to the landowner whose property overlies the groundwater. These ‘overlying rights’
are analogous to riparian rights in that they are based on ownership of adjoining land, and they
have priority. . .Surplus groundwater also may be taken by an appropriator and priority among
‘appropriative rights’ holders generally follows the similar principle that ‘the one first in time is
the first in rights’ [citation omitted]. With groundwater there is an exception, however, that gives
rise to a third category of rights. Under certain circumstances, an appropriator may gain
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‘prescriptive rights’ by using groundwater to which it is not legally entitled. . .[citation omitted]”
Antelope Valley Groundwater Cases 62 Cal.App. 5™ 992, 1022 (2021). In very limited
circumstances the courts have also recognized “pueblo rights” where a city is a predecessor to a
pueblo that had “paramount rights based on Spanish and Mexican law, to use the waters. . .to the
extent of its municipal needs and those of its inhabitants” City of Los Angeles v. City of San
Fernando 14 Cal. 3d 199, 245 (1975).

In this memorandum we focus on overlying rights, the groundwater rights typically used in
California’s vast agricultural economy, and the right to store or retrieve imported water in
groundwater basins.

Adoption of the Sustainability Groundwater Management Act of 2014.

The 2014 Sustainable Groundwater Management Act (SGMA) changed California’s historic
approach to the administration of groundwater rights—for the first time permitting (and in some
cases, directing) that local governmental agencies regulate the extraction and use of groundwater.
Historically, that regulation had occurred only on an ad hoc basis, in the context of adjudication
actions or local ordinances. SGMA’s basic framework directs that local entities (Groundwater
Sustainability Agencies, or “GSAs”), through adoption of Groundwater Sustainability Plans
(“GSPs”), to identify sustainability standards pursuant to which a basin must be managed, and
quantifiable metrics that determine whether those standards have been met. SGMA empowers
GSAs with broad authorities to intervene, either through affirmative demand management, fee
structures, or the implementation of projects targeted at addressing those issues.

State structures provide an additional level of oversight—if either the plan adopted by the GSA or
the actions taken by the GSA fail to move the basin sufficiently toward sustainability, the basin
may be referred to the State Water Resources Control Board (“State Water Board™) for a
probationary basin designation, and ultimately may be subject to management by the State.
Through actions taken to implement its GSPs, a GSA can control groundwater extractions by,
among other things, providing for “groundwater extraction allocations” (Water Code
§10726.4(a)(2)).! However, “[n]othing in [SGMA], or any groundwater management plan adopted
pursuant to this part, determines or alters surface water rights or groundwater rights under common
law. .. (§ 10720.5(b), emphasis added).

It’s ironic that California, generally seen as a very “progressive” state, until recently has been far
behind most Western states in terms of regulating use of groundwater. Use of groundwater has
been a critical element of sustaining the California agricultural economy, which in recent times
has become more reliant on groundwater because of lack of surface water from the federal Central
Valley Project, California’s State Water Project and other projects, due in large part to extended
droughts and increased environmental regulatory constraints on diversion and use of surface water
otherwise available.

! This authority passes to the SWRCB, in the event that it assumes jurisdiction of a non-
performing basin through an “Interim Plan.”
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Case Law Development of Groundwater Banking.

San Fernando, supra, one of the longest reported cases of the California Supreme Court, sets out
the common law considerations for groundwater rights and groundwater banking and retrieval of
stored water. San Fernando arose in 1955 when the City of Los Angeles brought an action to
enjoin others from extracting water from the Upper Los Angeles River Area that it claimed the
City had stored in the basin as a result of its historic and ongoing operations. A commentator
generally summarized San Fernando and another recently decided case, Niles Sand and Gravel
Co. Inc. v. Alameda Water District, 37 Cal. App. 3d 924 (1974), as recognizing the following
rights:

e The right to store water in a natural underground basin without compensating overlying
landowners;

e The right to protect the stored water from expropriation by others and from inequitable
operational burdens;

e The right to recapture the stored water when it is needed; and

e The public’s priority to stored water underground when there is a shortage of underground
storage space.2

Subsequent cases established additional principles:

e That the rights of overlying pumpers are distinct from those of groundwater bankers
extracting stored water. Central and West Basin Water Replenishment Dist. v. Southern
Cal. Water Co. 109 Cal. App. 4™ 891, 910 (2003) (“Extraction and storage are different
physical processes; establishing a hydrologic link between them is not sufficient to show
that a legal interest of one creates an interest in the other.”)

e That groundwater storage space is a public resource. /d. at 912 (“Appellants’ [So Cal
Water] proposal fails to ensure that the storage space will be used for the public benefit.”)

e That groundwater bankers’ rights are constrained by the principal that their activities
should not harm the basin. /d. at 916 (*. . .the Water Rights Holders have an interest in the
natural replenishment and an interest to ensure that any imported water does not harm the
basin.”).

e That, as in the case of surface water, water recharged into the aquifer “stream” could be
reclaimed by the appropriator, provided that this entity imports water into the aquifer with
the intent to reappropriate it, rather than abandon it. Orange County Water Dist. v. Sabic
Innovative Plastics US LLC 14 Cal App. 5% 343, 411 (2017)

2 V. Gleason, Water Projects Go Underground 5 Ecology L. Q. 625 (1976) 667-68.) Based on
the Central and West Basin case noted below, the last bullet needs to be qualified that banking of
imported water cannot harm the basin.
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For decades, agencies have relied upon these and other case law as the common law to develop
banking programs within or outside their boundaries or in partnership with others to recharge, store
and recover imported water, primarily in Southern California and the San Joaquin Valley.
Collectively, these agencies have invested at least hundreds of millions of dollars in such projects,
with the rights arising from those programs recognized in various groundwater adjudications.

Interplay Between SGMA and Banking Under Common Law.

SGMA contemplates that GSAs will have a role in at least overseeing groundwater banking and
storage programs or projects, both authorizing the GSA itself to conserve and store water for later
use, as well as requiring that the GSP map current and potential recharge locations, and that entities
carrying out recharge operations provide reports on those operations to the GSA (§§ 10726.2(b),
10727.2(a)(5), and 10726). Indeed, part of its legislative purpose was to *. . .increase groundwater
storage and remove impediments to recharge” (§ 10720.1(g)). The GSA’s work in conserving and
storing water, however “shall not alter another person’s or agency’s existing groundwater
conjunctive use or storage program except upon a finding that [it]. . .interferes with implementation
of the agency’s groundwater sustainability plan.” (§ 10726.2(b); emphasis added).

GSAs through a GSP, may control groundwater extractions, including “establishing groundwater
extraction allocations”. . . but “A limitation on extractions by a groundwater sustainability agency
shall not be construed to be a final determination of rights. . .” (§ 10726.4(a)(2). Additionally, the
GSA may authorize temporary or permanent transfers or carry over of groundwater extraction
allocations (§§ 10726.4(a)(3) and (4)).

A GSP would necessarily need to account for direct recharge or return flows from an ongoing
conjunctive use project for its water balance to demonstrate sustainability. But nothing in SGMA
suggests that another agency cannot carry out a banking project to recharge, store and extract
imported surface water as recognized by common law absent SGMA. In fact, SGMA contemplates

such activities through the need to report recharge to storage to the applicable GSA, as noted above
(§ 10726).

Any proposal for banking should be consistent with the common law groundwater principles
outlined above. However, we note that the common law focuses specifically on imported water
introduced specifically for later use. Agencies have not typically laid “claim,” in a water right
sense, to groundwater that is the result of incidental recharge operations by way of return flows
and conjunctive use, but this may be changing as a result of SGMA implementation, particularly
in connection with the development of basin water budgets related to existing recharge and
sustainable yield.

Given this structure, and the GSAs’ ongoing responsibility to ensure the sustainable management
of the groundwater basin, any proposal to issue credits or account for recharged water for use in
future extractions should be coordinated with the GSA. This coordination could extend along a
continuum from a formal banking system administered by the GSA and integrated into its demand
management program at one extreme, to a basic acknowledgement from the GSA that certain
volumes of water recharged into the basin by participants will be accounted for as stored water
subject to withdrawal (and not part of the native yield).
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B. Implications of Streamlined Adjudication Statutes (SAS)
Streamlined Adjudication Statute of 2015 (SAS)

Where water right holders have a dispute as to the extent of their right to groundwater in a basin,
the Code of Civil Procedure has historically offered a court adjudication process. Through the
regular adjudication process, a court will hear evidence regarding the respective rights of each
claimant in a basin (or portion thereof), and issue a decree setting forth the rights of all claimants.
The process is time-intensive and heavily reliant on the establishment of a factual record
surrounding groundwater use, land use, and the history of the basin. Prior to SGMA’s enactment,
there had been 26 adjudications litigated under regular provisions of the Code of Civil Procedure,
and there was criticism that this historic approach was overly cumbersome and time consuming.

The 2015 Streamlined Adjudication Statutes (SAS), codified at Code of Civil Procedure § 830 et
seq., provide special procedures for comprehensive groundwater adjudication actions. Under these
provisions, if more than 50% of the parties, supported by extractors of at least 75% of extractions,
propose a stipulated judgment to the Court, the Court may approve if it meets certain criteria and
following a hearing process (CCP § 850(d)). Small users (less than 5 acre-fee annually) may be
exempted by the court from the adjudication process. (CCP § 833(d)). Initiating a streamlined
adjudication, however, is not an off-ramp to the normal SGMA compliance path for a covered
basin: where a GSP is required, the court “shall manage the proceedings in a manner that
minimizes interference with timely completion and implementation” of a GSP (Water Code §
10737.2). SAS provides that the court may determine a// groundwater rights of the basin, including
use of storage space (CCP § 834(a)).

SAS Potentially Addressing Dormant Overlying Rights.

Prior to the enactment of the SAS, Wright vs. Goleta Water District 174 Cal.App.3d 74 (1985)
was the leading case concerning unexcised or dormant overlying groundwater rights. In that case,
the appellate court declined to apply the principles set out in In re Waters of Long Valley Creek
Stream System (1979) 25 Cal.3d 339, which would allow the court to subordinate a dormant
riparian right to an exercised appropriative right. Through newly enacted Code of Civil Procedure
§§ 870(b)(7), the SAS in essence modified Wright and specifically providing that in administering
a streamlined adjudication, the Court “may consider applying the principles established in [Long
Valleyl.”

SAS vs SGMA Plans

SAS is also a tool that users in certain basins have used to challenge a local GSPs. Of particular
note:

e Las Posas Valley Water Rights Coalition, et al. v. Fox Canyon Groundwater Management
Agency, et al.. The Las Posas judgment now under review by the Second District Court of
Appeal, among other things, restricts use of unexercised overlying rights by requiring the
new users to potentially pay for the cost of importing additional water that would not
otherwise be available to the basin and not reducing the “operating yield,” and that is one
of the issues raised in the appeals. The earliest we would expect a decision in this appeal
is late 2025.
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o Indian Wells Groundwater Authority v. Superior Court (Fourth District Court of Appeals
Case No G064757, issued November 14, 2024): In Indian Wells Groundwater Authority,
the GSA is arguing that a SAS proceeding cannot revise the determination of the
safe/sustainable yield that the GSA through its GSP determined.

We are aware of four adjudications that have been brought under SAS, and expect others to be
filed as GSAs and users work to implement their GSPs (or reach impassable conflicts in doing so).

A bill now pending in the Legislature, AB 1413, seeks to clarify and change certain elements of
the SAS as it relates to GSPs adopted under SGMA. Among other things it would prevent one
from challenging through a SAS proceeding the sustainable yield of a basin established under a
GSP if no action to invalidate the GSP was filed.

C. Outline of Major Considerations in the Development of a Banking Program

Below we outline various issues for discussion in developing any coordinated voluntary banking
program. These include both policy questions with potential legal implications, as well as items
that require engineering and/or hydrologic analysis to inform the discussion. These practical
practice pointers are intended to help one in identifying potential costs, benefits, pitfalls, and
opportunities for potential groundwater banking programs:

Major Considerations

e Is the physical setting and geology of the area conducive to groundwater banking
operations?

» Consider: Is there the ability to efficiently recharge through recharge basins or
on-farm recharge? If not, are there areas not served by surface water that could
be developed into an in-lieu program, or alternatively, are groundwater
injection wells feasible?

» Consider: Is there surface water available (and how much) to recharge and a
realistic way to convey it to the contemplated recharge facilities?

> Consider: If infrastructure is needed, how will it be financed?

e Once water is applied, how will the ultimate amount delivered to the basin be determined
and accounted for? Who will be responsible for providing this accounting? Do all
participants share the same assumptions regarding loss accounting?

» Consider: Determination of losses can vary significantly by seasons, soil type,
and location in a basin. Types of losses may include evaporative,
transportation/conveyance, migration, etc.

» Consider: Who will determine the methodology for losses, and how will
consensus be achieved? Is there a need for an Engineering Committee either
through the applicable GSA(s) or with group of surrounding agencies?
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» Consider: Who will be the “bookkeeper” for water in and out of the basin? How
will that accounting interact with GSA water budgets or other GSA-led
programs?

e Starting date of any accounting or credits—does recharge relate back to any prior
activities?

e Is “in lieu” recharge going to be permitted and recognized? “In lieu” recharge or banking
is the practice of providing surplus surface water to historic groundwater users, thereby
leaving groundwater in storage for later use. Special rules may be necessary to insure it
does not result in expanded development.

e What other agencies in the area could be partnered with or have objections to the proposed
project? Is there need for some form of mediation to early on resolve any issues?

» Consider: How to assure that the Banking activity does not unreasonably
interfere with natural replenishment for the benefit of overlying users or
others—see Central and West Basin case reference above—this can be an
important consideration particularly in some basins where there may be limited
storage available.

» Consider: Will the group do business with outside water users/interests who
may help finance facilities, or will operations be restricted to local agencies?

» Consider: If return/recovered water is conveyed through others’ facilities, will
return water quality be an issue?

e Are there major environmental issues—what level of review under the California
Environmental Quality Act (CEQA) and/or the National Environmental Policy Act
(NEPA)will be required? Will permits be required from the California Department of Fish
and Wildlife and/or U.S Fish and Wildlife Service and/or U.S. Corps of Engineers?

e Are permits required from the State Water Board for acquisition/diversion or storage of
water?

e How long will it take to get the project in place? Is there need for a pilot program to get
started and demonstrate feasibility?

e How best to engage public after the project is defined?

How to Get Started

One doesn’t need to have resolved every issue, including the “considerations” listed above, to get
started with some form of planning process. And, in many cases, work may already be underway
to resolve questions surrounding the technical feasibility and scope of potential recharge
operations. Other actions that may drive progress forward include:
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Identifying key principles of agreement and planning assumptions for participating
stakeholders, and memorializing these among the group. These might include, for example,
parameters related to technical assumptions (what “yield” is assigned to each area, and
what operations will be part of the agreement), financial considerations (how much will
each participant contribute), or administrative parameters (who will hire any consultants,
and how will that work be directed and supervised).

Aggregating existing work on the feasibility of recharge and banking operations in the
region, and (as necessary) directing a reconnaissance-level study to evaluate the physical
setting and possible options; a more detailed hydrogeologic study may need to be
completed after it is clearer what project is realistic.

Gathering data from existing pilot projects, and identifying any appropriate test projects to
“prove up” future options for management and operations.

Identifying a clear path for communication with neighboring agencies, including GSAs, to
avoid unnecessary concerns and opposition through the “rumor mill” as options for
accounting and participation are explored.

Reviewing operations in other basins, and identifying accounting principles/processes that
are most appropriate for this region. Ultimately an accounting system to properly account
for stored imported water will need to be developed with “buy-in” from all or most affected
agencies, possibly sponsored by the applicable GSA, and early communication to do in a
cooperative spirit will be helpful.
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Farm Bill Primer: Background and Status

The farm bill is an omnibus, multiyear law that governs an
array of agricultural and food programs. It provides an
opportunity for policymakers to comprehensively and
periodically address agricultural and food issues. The farm
bill has typically been renewed about every five years since
the 1930s (CRS Report R45210, Farm Bills: Major
Legislative Actions, 1965-2024).

What Is in a Farm Bill?

The breadth of the farm bill is optional and determined
mostly by the joint jurisdiction of the House and Senate
agriculture committees. Initially, farm bills focused on
support for a handful of staple commodities—corn,
soybeans, wheat, cotton, rice, peanuts, dairy, and sugar.
Since 1973, farm bills have become increasingly expansive,
when a nutrition title was first included. Other prominent
additions include formerly stand-alone laws, such as
conservation, credit, and research. New topics were added,
such as bioenergy and horticulture. In 2024, the farm bill
considered by the House committee (H.R. 8467) and
introduced in the Senate (S. 5335) contained the same 12
titles as the Agriculture Improvement Act of 2018 (2018
farm bill; P.L. 115-334; see text box).

The omnibus nature of the farm bill can create broad
coalitions for policies that individually might not have a
majority of support in the legislative process. In recent
years, more stakeholders have become involved in the farm
bill debate representing conservation, rural development,
nutrition, local food systems, and organic production.

When Does the Farm Bill Expire?

The 2018 farm bill was written to cover five years through
FY2023 and the 2023 crop year. Congress enacted a one-
year extension in November 2023 for 2024 (P.L. 118-22,
Division B, §102) and a second one-year extension in
December 2024 to cover FY2025 and the 2025 crop year
(P.L. 118-158, Division D).

Without reauthorization, some farm bill programs expire
and may not continue operations. Most nutrition assistance
programs can be continued by providing appropriations.
Farm commodity programs need to be reauthorized for
future crop years. The farm bill also suspends long-
abandoned permanent laws from the 1940s for the farm
commodity programs that used supply controls and price
regimes that would be costly to implement if their
suspension expires. Other programs like crop insurance
have permanent authority and do not need reauthorization

(CRS Report R47659, Expiration of the 2018 Farm Bill and

Extension for 2025).

What Does the Farm Bill Cost?

Farm bills authorize programs in two spending categories:
mandatory and discretionary. They authorize mandatory
funding for programs based on multiyear budget estimates
(baseline) and estimates of what provisions in newly
enacted bills cost (scores). Programs authorized for
discretionary funding are not funded by the farm bill and
depend on future appropriations action. Mandatory
programs usually dominate the farm bill debate (CRS In
Focus 1F12233, Farm Bill Primer: Budget Dynamics).

Farm bills have both 5-year and 10-year budget projections
for the programs that operate as entitlements based on
formulas and eligibility criteria. The 10-year projection for
the 2018 farm bill was $867 billion over FY2019-FY2028
(Table 1). Four titles accounted for 99% of the 2018 farm
bill’s mandatory spending: nutrition (primarily the
Supplemental Nutrition Assistance Program, SNAP), farm
commodities, crop insurance, and conservation. Programs
in all other farm bill titles accounted for about 1% of
mandatory outlays and receive mostly discretionary funds.

https://crsreports.congress.gov
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Farm Bill Primer: Background and Status

Titles in Recent Farm Bills

Title I, Commodities: Provides support for major commodity
crops, including wheat, corn, soybeans, peanuts, rice, dairy, and
sugar. Authorizes disaster assistance.

Title 1l, Conservation: Encourages environmental stewardship
of farmlands and improved management through land retirement
programs, working lands programs, or both.

Title Ill, Trade: Supports U.S. agricultural export programs and
international food assistance programs.

Title 1V, Nutrition: Provides nutrition assistance for low-
income households through programs, including SNAP.

Title V, Credit: Offers direct government loans and guarantees
to producers to buy land and operate farms and ranches.

Title VI, Rural Development: Supports rural housing,
community facilities, business, and utility programs through
grants, loans, and guarantees.

Title VII, Research, Extension, and Related Matters:
Supports agricultural research and extension programs to expand
academic knowledge and help producers be more productive.

Title VIII, Forestry: Supports forestry management programs
run by U.S. Department of Agriculture (USDA) Forest Service.

Title IX, Energy: Encourages the development of farm and
community renewable energy systems through various programs,
including grants and loan guarantees.

Title X, Horticulture: Supports the production of specialty
crops, USDA-certified organic foods, and locally produced foods
and authorizes a regulatory framework for industrial hemp.

Title XI, Crop Insurance: Enhances risk management through
the permanently authorized Federal Crop Insurance Program.

Title XII, Miscellaneous: Includes programs and assistance for
livestock and poultry production, support for beginning farmers
and ranchers, and other miscellaneous and general provisions.

Changes in
2018 Farm CBO H.R. 8467
Bill at Baseline (cBO
Enactment (June 2024) score)?
FY2019- FY2025- FY2025-
Title FY2028 FY2034 FY2034
Crop Ins. 77,933 123,468 +4,3819
Miscellaneous 3,091 800 +2,495
Total $867,200  $1,363,924 +$28,086

Table |. Projected Budget for the 2018 Farm Bill, the
June 2024 Baseline, and the CBO Score of H.R. 8467
(million dollars, 10-year mandatory outlays)

Changes in
2018 Farm CBO H.R. 8467
Bill at Baseline (CBO
Enactment (June 2024) score)?
FY2019- FY2025- FY2025-
Title FY2028 FY2034 FY2034
Commodities $61,414 $72,511 +$37,027
Conservation 59,748 58,419 +4,521
Trade 4,094 5,430 +2,420
Nutrition 663,828 1,099,396 -27,099
Credit -4,558 —b 0
Rural Dev. -2,362 —b 0
Research 1,219 1,300 +3,493
Forestry 10 —b +0
Energy 737 500 +50
Horticulture 2,047 2,100 +360

Source: CRS Report R45425, Budget Issues That Shaped the 2018
Farm Bill; CRS analysis of the Congressional Budget Office (CBO)
June 2024 baseline for SNAP and the USDA Mandatory Farm
Programs for the five largest titles and amounts in law for other titles;
and CBO, “Estimate of H.R. 8467 Relative to CBO’s June 2024
Baseline Projections,” November 8, 2024.
a. The score is the change relative to the June 2024 baseline. CBO
has not released a score for S. 5335.

b.  Baseline for the credit title is likely negative, indicating payments
into the Farm Credit System Insurance fund. The rural
development title has no current programs with baseline.
Baseline for the forestry title is $10 million or less.

Figure |. Baseline for Farm Bill Programs, by Title
(billion dollars, 10-year mandatory outlays, FY2025-FY2034)

Commodities, $73

Crop Insurance, $123 Conservation, $58

Trade, $5.4

$10

Hort., $2.1

Nutrition, $1,099
Research, $1.3
Total: Misc., $0.8
$1,364 billion ' ENergy, 50.5

Source: CRS using the CBO June 2024 baseline for the five largest
titles and amounts in law for programs in other titles.

The June 2024 Congressional Budget Office (CBO)
baseline is the latest projection for the major farm bill
programs. Table 1 and Figure 1 include these updates and
the funding indicated in law for other farm bill programs
not included in the CBO projection. The June 2024 baseline
has $662 billion over 5 years (FY2025-FY2029) and $1,364
billion over 10 years (FY2025-FY2034).

What Are the Current Issues?

On May 23, 2024, the House Committee on Agriculture
ordered reported a farm bill, H.R. 8467, the Farm, Food,
and National Security Act of 2024. On November 18, 2024,
the Senate Committee on Agriculture, Nutrition, and
Forestry chair introduced a farm bill, S. 5335. The Senate
committee took no further action on this bill.

Throughout 2024, budget issues pursuant to achieving
various policy goals were leading obstacles in advancing
the farm bill. The major policy issues included increasing
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“reference prices” for the farm commodity programs that
would provide greater payments to farmers when market
prices fall below a target support level. Both bills would
have provided some level of increases. Another policy goal
in both bills was to incorporate one-time conservation
funding from P.L. 117-169 (referred to as the Inflation
Reduction Act) into the permanent farm bill conservation
baseline. Both bills increased mandatory funding for export
promotion, agricultural research, and animal health
programs. Both bills would also have restricted USDA’s
ability to use the Commodity Credit Corporation (CCC) to
initiate farm assistance outside the farm bill. In nutrition
policy, the House bill would have prevented USDA from
reevaluating the market basket for the Thrifty Food Plan
(TFP) in SNAP in a way that exceeds the cost of inflation.

The baseline CBO initially used to evaluate H.R. 8467 was
the May 2023 baseline, which indicated that the bill would
increase mandatory spending by $33.0 billion over nine
years (FY2025-FY2033). CBO subsequently scored the bill
against the June 2024 baseline, which indicated a smaller
increase in spending. Nonetheless, the score remained
budget increasing for budget enforcement rules such as pay-

Farm Bill Primer: Background and Status

as-you-go (PAYGO), which assume bills should not
increase the federal budget deficit. This latest score
indicated that H.R. 8467 would increase mandatory
spending by $28 billion over 10 years (Table 1). CBO has
not released a score of S. 5335.

By policy areas, the major budgetary changes in H.R. 8467
include a net increase of about $37.0 billion over 10 years
for commodity support programs, including limiting the
CCC; a net increase of $4.5 billion for conservation
programs; a net decrease of $27.1 billion for the domestic
nutrition programs, including by limiting the TFP; and 10-
year increases of $2.4 billion for trade, $3.5 billion for
research, $4.8 billion for crop insurance, and $2.5 billion
for the miscellaneous title (CRS Report R48167, The 2024
Farm Bill: HR. 8467 Compared with Current Law).

Jim Monke, Specialist in Agricultural Policy
Renée Johnson, Specialist in Agricultural Policy

IF12047
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Farm Bill Primer: Budget Dynamics

Congress is considering a new farm bill because the 2018
farm bill (P.L. 115-334) and the latest of its two one-year
extensions (P.L. 118-158, Division D) begin expiring at the
end of FY2025 (CRS Report R47659, Expiration of the
2018 Farm Bill and Extension for 2025). In 2024, the
House Committee on Agriculture ordered reported H.R.
8467, and the Senate Agriculture Committee chair
introduced S. 5335.

Farm Bills from a Budget Perspective
Federal spending for agriculture is divided into two main
categories—mandatory and discretionary spending:

e Mandatory spending is authorized primarily for the
farm commodity programs, conservation, crop
insurance, and the nutrition assistance programs. A farm
bill authorizes outlays for mandatory programs when the
law is enacted.

e Discretionary appropriations are authorized for most
other programs, including rural development, research,
and credit programs. Farm bills set program parameters.
Funding may be provided in appropriations acts.

Some farm bill programs have received both types of
funding. Discretionary appropriations are the primary
source for many programs, but mandatory spending usually
dominates the farm bill budget debate and is the focus here.

Importance of Baseline to the Farm Bill
The Congressional Budget Office (CBO) baseline is a
projection at a particular point in time of what future federal
mandatory spending would be under the assumption that
current law continues. The baseline is the benchmark
against which proposed changes in law are measured.

When a bill is proposed that would affect mandatory
spending, the score (cost impact) is measured in relation to
the baseline. Changes that increase spending relative to the
baseline have a positive score; those that decrease spending
relative to the baseline have a negative score.

Increases in a bill’s total cost beyond the baseline may be
subject to budget constraints, such as pay-as-you-go
(PAYGO) rules. Reductions from the baseline may be used
to offset costs for other provisions that have a positive score
or used to reduce the federal deficit. The annual budget
resolution determines whether a farm bill is held budget
neutral or can increase or must decrease spending.

Recent Farm Bills’ Budget Positions

In the past 25 years, farm bills have had both positive and
negative scores relative to their baselines, according to
CBO. The 2002 farm bill had a positive score and increased

spending by $73 billion over 10 years under a budget
resolution during a budget surplus. The 2008 farm bill was
budget neutral, although it added $9 billion to outlays over
10 years by using offsets from a tax-related title. The 2014
farm bill had a negative score, reducing spending by $16
billion over 10 years. The 2018 farm bill was budget neutral
with increases in some titles offset by reductions in others.
In 2024, the House committee’s bill, H.R. 8467, would
have increased the 10-year cost by $28 billion.

CBO’s June 2024 Baseline

The current baseline used to score the farm bill is the June
2024 CBO baseline. A new CBO baseline with updated
projections of spending is expected in the spring of 2025.

Farm bills have 5-year and 10-year budget projections
according to federal budgeting practices. Converting the
baseline update for programs into farm bill titles and adding
funding indicated in law for other farm bill programs, CRS
estimates that the 2024 baseline for all farm bill titles is
$662 billion over 5 years (FY2025-FY2029) and $1,364
billion over 10 years (FY2025-FY2034) (Figure 1).

For individual agriculture-related programs with a
mandatory spending baseline, excluding nutrition, current
projections are for $265 billion of outlays over the next 10
years (Figure 2).

Figure |. Farm Bill Titles with Mandatory Baseline
(billions of dollars, 10-year projected outlays, FY2025-FY2034)

Commodities, $73

Crop Insurance, $123 Conservation, $58

Trade, $5.4

$10

Hort., $2.1

Nutrition, $1,099
Research, $1.3
Total: Misc. so 8
$1,364 billion \ ENergy, $0.5

Source: Created by CRS using the Congressional Budget Office
(CBO) June 2024 baseline for the five largest titles and amounts
indicated in law for programs in other titles.

Extension of the Farm Bill in 2025

The latest one-year extension of the farm bill covers
FY2025 and the 2025 crop year. It authorizes the
continuation of mandatory and discretionary programs; for
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programs with a mandatory spending baseline, Congress
did not need to offset any cost for the extension.

Farm Bill Primer: Budget Dynamics

Figure 2. Agriculture Programs with Baseline in the Farm Bill
(millions of dollars, 10-year projected outlays [excluding the nutrition title], FY2025-FY2034)

Regnl. Conserv.; Other, 53,306 —
Ag. Conserv. Easement, 54,496 -
Conserv. Stewardship, 59,727 —

Environ. Quality Incent., 520,009

Conservation Reserve, 522,715 -
Other Titlel, 38,036
Disaster Programs, 519,920 ———

Dairy, $3,102
Ag. Risk Coverage, 517,099 —

Price Loss Coverage, 528,457 —

Crop Insurance, 5123, 468 —

Sequestration, -55,937 —

Rural Energy for America, 5500
----- Animal Disease Met.. 5300
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— Specialty Crop Research, 5800

- Local Aericulture Market. 5500

- Plant Pest & Disease, 5750
Spec. Crop Block Grants, 5850

Food for Progress, 52,850

— Ag. Trade Promotion, 52,550

Source: Created by CRS using the CBO June 2024 baseline and amounts indicated in law for programs in other titles.

Programs Without Baseline

Twenty-one programs received mandatory funding in the
2018 farm bill but do not have a baseline to cover the cost
of their reauthorization. The 2023 farm bill extension for
FY2024 provided $177 million of one-year mandatory
funding to 19 of those programs. The December 2024
extension for FY2025 did not provide any additional
mandatory funding for any of these programs (CRS In
Focus IF12115, Farm Bill Primer: Programs Without a
Budget Baseline).

Supplemental Funding Not in the Baseline
Supplemental spending is not part of the baseline but may
be important because of its size in recent years and may
have created expectations for the farm bill. In FY2019 and
FY2020, the Trump Administration provided over $25
billion for producers affected by retaliatory tariffs. From
FY2020 to FY2022, Congress and the Trump and Biden
Administrations provided pandemic assistance over $30
billion to farms and over $60 billion for nutrition. Congress
has authorized more than $42 billion of ad hoc agricultural
disaster assistance since 2018. The Biden Administration
announced $3.5 billion for climate-smart commodities and
$2.3 billion for trade promotion and global food aid, among
other initiatives. The American Relief Act (P.L. 118-158)
provided $10 billion of economic assistance for farmers in
2025. P.L. 117-169 (referred to as the Inflation Reduction
Act) added over $17 billion for conservation and energy
title programs. Unobligated balances may be cancelled or
repurposed.

2024 Farm Bill Markup

When the House Agriculture committee marked up H.R.
8467 in May 2024, CBO had not released an official score
of the bill. In August 2024, CBO published a score using
the year-old May 2023 baseline that indicated the bill
would increase mandatory spending by $33.0 billion over
nine years (FY2025-FY2033). In November 2024, CBO
updated the score of the bill using the June 2024 baseline,
concluding that the bill would increase mandatory spending
by $28 billion over 10 years. This new score indicated a
smaller increase in spending, though it was still not budget
neutral for meeting budget enforcement rules.

The latest score indicated that the major changes in H.R.
8467 included a net increase of about $37.0 billion over 10
years for commodity support programs, after accounting for
the new restrictions on the Secretary of Agriculture’s
authority to use the Commodity Credit Corporation; a net
increase of $4.5 billion for conservation programs including
incorporating funding from P.L. 117-169 (referred to as the
Inflation Reduction Act); a net decrease of $27.1 billion for
the domestic nutrition programs, including by limiting
future increases to the Thrifty Food Plan (TFP) that is used
to determine Supplemental Nutrition Assistance Program
(SNAP) benefit levels; and an increase of $13.6 billion for
other titles (CRS Report R48167, The 2024 Farm Bill: H.R.
8467 Compared with Current Law).

The Senate Committee on Agriculture, Nutrition, and
Forestry did not mark up S. 5335, and CBO has not
released a score for it.
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Farm Bill Primer: Programs Without a Budget Baseline

From a budgetary perspective, many farm bill programs
that receive mandatory funding are assumed to continue
beyond the end of their authorization. That is, they have a
continuing baseline beyond the end of a farm bill that gives
them built-in future funding if Congress decides that the
programs are to continue. Baseline can be reallocated or
used as an offset for deficit reduction. Mandatory spending
programs do not need annual discretionary appropriations.

Authorizing or reauthorizing mandatory funding for farm
bill programs without baseline results in a positive score
(cost) and would need to be offset by reductions elsewhere
for the bill to remain budget neutral.

The first one-year farm bill extension of the farm bill during
FY2024 (P.L. 118-22, Division B, §102) provided $177
million of mandatory funding to 19 of the 21 programs in
the 2018 farm bill without a budget baseline (Agriculture
Improvement Act of 2018, P.L. 115-334; Figure 1). The
second one-year extension for FY2025 (P.L. 118-158) did
not provide additional funding for these programs.

Why Some Programs Have Baseline, Others Not
Under budget rules, a program with mandatory spending
authority in the last year of its authorization generally may
be assumed to continue as if it did not expire and have
baseline (2 U.S.C. §907(b)(2)), as explained by the
Congressional Budget Office (CBO) in the annual Budget
and Economic Outlook. This is the case for long-standing
farm bill programs. Some of the newer, smaller farm bill
programs do not continue in the baseline because the
authorizing and budget committees did not provide them a
baseline to continue.

CBO projects future government spending in its official
budget baselines but has not published a list of expiring
farm bill programs without a continuing baseline. To
compile this list, CRS analyzed the CBO score of the 2018
farm bill, current CBO baseline projections, the statutory
text of the farm bill, and the text of the extension acts,
looking for programs that received mandatory funding but
do not have baseline for reauthorization (Figure 1).

Figure 1.2018 Farm Bill Programs Without a Budget Baseline, by Title

Title of the Farm Bill

5235 million, Scholarships for 1890s Institutions
549 million Urban, Indoor & Emerging Ag. Prod.
Miscellaneous Emergency Citrus Disease Research
5336 million, Wool Apparel Mfg. Trust Fund
574 million Pima Cotton Trust Fund
Wool Research and Promotion
Sheep Production & Marketing Grants
Conservation Feral Swine Eradication & Control |
5130 million, Voluntary Public Access & Habitat
526 million Grassroots Source Water Protection |
Energy Biorefinery Assistance :
5125 million, Bicenergy Prog. for Advanced Biofuels
510 million Biobased Markets Program |
Horticulture Mational Organic Cert. Cost-Share
435 million, Orzanic Prod. & Market Data Initistives |
510 million Organic Cert /Trade Tracking & Data :
Multiple Crop & Pesticide Use Surnvey

Farm to Food Bank prog. ]
Program Implementation |

Nutrition, $20m., S4m.
Commodities, 516 m., 50
Rural Development, 510m., 55 m.

N 2018 Farm Bill, FY2019-FY2023
25 50 75

Subtotal of FY2019-FY2023, Milli o
Subtotal of FY2024 3 Millions
Research Foundation for Food & Ag. Research

Rural Econ. DE‘J.J &

# First extension, ending FY2024
100 125 150 175 200 225

Source: CRS analysis of P.L. 115-334, P.L. 118-22, P.L. 118-158, and CRS Report R45425, Budget Issues That Shaped the 2018 Farm Bill, Table 3.
Notes: Includes 2018 farm bill programs that received mandatory funding but had no baseline beyond FY2023. The first farm bill extension, P.L.
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118-22, Division B, §102, provided one year of funding for most programs. The second extension, P.L. | I8-158, Division D, §4101(e), did not.
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Types of Programs Affected

In the 2018 farm bill, 21 programs across 8 of the 12 titles
do not have a baseline, per CRS analysis. They received
$906 million of mandatory spending authority at enactment
of the 2018 farm bill (colored bars in Figure 1). This was
less than 0.3% of $428 billion total mandatory spending
projected for all farm bill programs over FY2019-FY2023.

While the subset is small over the entire farm bill, the
impact varies by title of the bill. For example, the single
program in the rural development title receiving mandatory
funding is affected. No programs in the trade, credit,
forestry, or crop insurance titles are affected. For the
research title, 34% of mandatory funding for the title is
affected. By comparison, less than 0.1% of funding in the
farm commodities and nutrition titles are affected.

Some provisions exist within programs with a baseline but
nonetheless result in a cost to reauthorize. The Transition
Incentive Program within the Conservation Reserve
Program, which was excluded from the farm bill extension,
is an example. These are not included in this analysis.

First Extension Provided Funding with an Offset
The farm bill extension for FY2024 (P.L. 118-22, Division
B, §102) provided one year of mandatory funding to 19 of
the 21 programs without baseline ($177 million; the gray
hatched bars in Figure 1). Included programs generally
received one-fifth of their five-year allocation that was in
the 2018 farm bill. These programs remain without baseline
beyond the extension and expired with FY2024.

Two of the programs that did not receive additional funding
in the extension are Program Implementation funding in the
commodity title (a one-time supplement in 2019) and the
Biorefinery Assistance program in the energy title. The
extension fully offset the mandatory funding provided to
the 19 programs by rescinding unobligated balances in the
Biorefinery Assistance account ($177 million) remaining
from the 2014 and 2018 farm bills. Even after rescission,
the Biorefinery Assistance program—a loan guarantee
program that has operated at low cost during the low
interest rate environment of the last decade—may retain
sufficient funding to operate during FY2024.

Second Extension Provides No Such Funding

The second one-year farm bill extension for FY2025 (P.L.
118-158, Division D) did not provide additional funding for
any of the programs without baseline (§4101(e)).

Comparison with Past Farm Bills

Farm bill programs without a budget baseline have been an
issue since the 2008 farm bill. As Congress considers the
next farm bill, fewer programs without a budget baseline
exist than during previous farm bill debates (Table 1).

During past reauthorizations, some affected programs
received mandatory funding during the farm bill but not
permanent baseline. In other cases, programs received
permanent baseline during reauthorization by consolidating
them into a larger umbrella program to exceed a $50
million scoring threshold, which required extra funding in
the 10-year score.

Farm Bill Primer: Programs Without a Budget Baseline

e Of the 37 programs with no baseline after the 2008 farm
bill expired, the 2014 farm bill provided 29 of the
programs with $6.2 billion over FY2014-FY2018.

e Of'the 39 programs with no baseline after the 2014 farm
bill expired, the 2018 farm bill provided 23 of the
programs with $1.6 billion over FY2019-FY2023; nine
of which received permanent baseline, costing an
additional $1.5 billion over FY2024-FY2028.

Table I. Time Series of Farm Bill Programs Without
Baseline That Received Mandatory Funding

Farm Bill Programs  Expiration $ million2
2008 farm bill 37 FY2012 $9,1310
2013 extension 0 — $0
2014 farm bill 39 FY2018 $2,824
2018 farm bill 2| FY2023 $906
2024 extension 19 FY2024 $177
2025 extension 0 — $0

Sources: CRS In Focus IF10780, Farm Bill Primer: Programs Without
Baseline Beyond FY2018, and CRS Report R41433, Programs Without a
Budget Baseline at the End of the 2008 Farm Bill.

a.  Amounts are for five years for a farm bill or one year for an
extension.

b. At enactment in 2008, the five-year estimated cost of affected
programs was $9.131 billion. In 2012, the estimated cost to
reauthorize the programs was as high as $14 billion.

The situation facing these programs in FY2025 is similar to
a previous one-year extension of the farm bill in 2013 (P.L.
112-240, Title VII). None of the programs without baseline
received additional mandatory funding. Although the
extension in January 2013 added new “authorizations of
appropriations” for many programs without baseline, those
authorizations went unfunded in the eventual FY2013
appropriations act in March 2013.

For the next farm bill reauthorization, a smaller number of
programs have no baseline and comprise a smaller dollar
amount than in previous reauthorizations. This may make it
easier for Congress to balance some of the budget
considerations in the next farm bill than when it wrote the
2014 and 2018 farm bills.
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The Commodity Credit Corporation (CCC)

The Commodity Credit Corporation (CCC) has served as a mandatory funding mechanism for

agricultural programs since 1933. The CCC Charter Act enables the CCC to broadly support the Megan Stubbs

U.S. agriculture industry for authorized purposes and programs including commodity and income Specialist in Agricultural
support, natural resources conservation, export promotion, international food aid, disaster Conservation and Natural
assistance, agricultural research, and bioenergy development. Resources Policy

May 15, 2025

While CCC is authorized to carry out a number of activities, it has no staff of its own. Rather,

U.S. Department of Agriculture (USDA) employees and facilities carry out all of its activities.

CCC is overseen by the Secretary of Agriculture and a board of directors, which are also USDA

officials. CCC has capital stock; buys, owns, sells, and donates agricultural commodities; and provides loans and payments to
farmers and ranchers. It has a permanent indefinite borrowing authority of $30 billion from the U.S. Treasury. By law, it
receives an annual appropriation equal to the amount of the previous year’s net realized loss (see inset figure). This
replenishes its borrowing authority from the Treasury and allows it to cover authorized expenditures that will not be
recovered. Variations in its annual appropriation each year do not indicate any action by Congress to change program support
but rather reflect changes in farm program payments and other discretionary uses of CCC’s authority that fluctuate based on
economic circumstances and weather conditions.

The majority of CCC activities are authorized through CCC Net Realized Loss, FY2006-FY2025 (est.)
omnibus farm bills—most recently the Agriculture -

Improvement Act of 2018 (2018 farm bill, P.L. 115-334)

and related extensions (P.L. 118-158, Division D; and P.L.
118-22, Division B, §102). Farm bill authorization directs
programs to use CCC’s borrowing authority, thereby

dispensing with the need for an annual appropriation for 2
individual programs. The use of this mandatory spending - | |
6

$ Billions

40

authority has expanded over time.

\>]

The CCC Charter Act also grants the Secretary of 10

Agriculture broad powers and discretion to use the CCC, :

sometimes referred to as Section 5 authority, to fund

activities that support agriculture. The mandatory funding S @ S SO DD DD DD
nature of CCC activities may make CCC an attractive FEPTET T TS T «9*:65’

funding mechanism but one that is subject to budget Fiscal Year of Appropriation
enforcement rules if used by Congress. USDA’s use of
CCC is not subject to the same congressional budget
procedures; therefore, certain USDA actions may increase

Sources: Compiled by CRS from USDA, Farm Service Agency
(FSA), Commodity Estimates Book, FY2008-FY2017 President’s
Budgets (Output 3); USDA, FSA, Data Master, FY2008 through

federal spending without needing to be offset under FY2017 President’s Budgets; and USDA, FY2016 through
congressional budget enforcement rules. FY2025 Explanatory Notes-Commodity Credit Corporation,

o . . . “Account |: Net Realized Losses.” FY2024 and FY2025
This discretionary use has been restricted by Congress in estimates are from the FY2025 Explanatory Notes.

the past, which can reduce the Secretary’s options to use

; L. Notes: Total funding for CCC is constrained by the $30 billion
CCC. Since FY2018, no restriction has been placed on g y the $

borrowing limit that does not adjust for inflation. The totals

USDA’s use of CCC, and both the Trump and Biden presented are nominal budget authority in billions of dollars not
Administrations have used CCC for various purposes to adjusted for inflation. The net realized loss estimated for
support U.S. agriculture. Congress may consider future FY2020 and FY2021 is above the $30 billion borrowing limit
restrictions as a cost saving measure for budget due, in part, to a midyear appropriation in FY2020 that
reconciliation, to offset other spending (e.g., through farm reimbursed a portion of the loss before the end of the fiscal
bill reauthorization), or for deficit reduction. Restrictions year. Actual losses occur in the fiscal year prior to the year of

on CCC’s discretionary use authority could impact appropriation.

USDA s ability to respond to adverse economic conditions facing U.S. agriculture, such as trade disruptions or commodity
purchases. Congressional support for discretionary use of CCC typically varies depending on amount and purpose. CCC
funding and activities authorized by USDA are at the discretion of the Secretary of Agriculture and may change or be
suspended by the Secretary of Agriculture at any time (e.g., the current Administration may change or suspend actions taken
by a previous Administration).
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The Commodity Credit Corporation (CCC)

carrying out federal farm commodity price support and production programs since 1933. It

is a wholly government-owned entity that exists solely to finance authorized programs that
support U.S. agriculture. It is subject to the supervision and direction of the Secretary of
Agriculture at the U.S. Department of Agriculture (USDA). The CCC mission was conceived
mainly as one of commaodity support, but over time it has expanded to include an increasingly
broad array of programs, including export and commodity programs, resource conservation,
disaster assistance, agricultural research, and bioenergy development.

F I \he Commodity Credit Corporation (CCC) has served as the financial institution for

While CCC operates according to a large number of statutory authorities, its broad powers allow
it to carry out many operations to meet the objectives of supporting U.S. agriculture. This broad
mandate, and its significant borrowing authority, has traditionally drawn little attention. For most
of its history, CCC’s responsibilities have been expanded through legislative directives such as
the farm bill. From FY2012 through FY2017, Congress took actions to limit the use of CCC
funds by USDA through restrictions in appropriations language. Beginning in FY2018, Congress
lifted these restrictions, allowing for USDA to use CCC’s broad powers and discretionary
authority for various payments and purchases related to supporting U.S. agriculture.! The
expanded use of CCC since FY2018 has generated questions about what the CCC is, how it
operates, what its current uses are, and what it may be used for in the future. This report provides
a brief review of CCC’s unique history, funding structure, general operation, and recent issues
associated with its use and possible future restrictions.>

Origin of the Commodity Credit Corporation

For over a decade prior to the creation of CCC in 1933, the farm economy struggled with low
levels of income from depressed commodity prices and increasing costs for supplies and services.
The first major federal effort to boost commodity prices was through the Federal Farm Board,
established by the Agricultural Marketing Act of 1929.3 An inadequate and ultimately failed effort
to eliminate commodity surpluses was attempted by making loans to cooperative associations for
the purpose of carrying out surplus purchase operations. Without the ability to control production,
it was impossible to eliminate surplus stocks. This led to proposals to regulate the harvested
acreage of farm commodities and the quantities sold. The concept of acreage and marketing
controls was incorporated in to the Agricultural Adjustment Act of 1933 (AAA).*

The AAA sought to reduce production by paying producers to participate in acreage control
programs. Funding came from a tax on companies that processed farm products. Additional
provisions of the law dealt with fair marketing practices and voluntary agreements between
producers and handlers of commodities to regulate marketing. CCC was created as the financial
institution to carry out and fund the activities of the AAA. Executive Order 6340 of October 17,
1933, directed the incorporation of CCC in the state of Delaware.’

! These payments are discussed in the “Discretionary Use” section.

2 Other CRS reports cover in detail programs and activities authorized through the Commodity Credit Corporation
(CCCQ). For additional information regarding programs and activities authorized through CCC, see CRS farm bill and
farm support reports at http://www.crs.gov/iap/agriculture-and-food.

3P.L.71-10; 46 Stat. 11.

4P.L. 73-10; 48 Stat. 31.

3 Executive Order 6340, “Creating the Commodity Credit Corporation,” Public Papers of the Presidents of the United
States: Franklin D. Roosevelt (Washington: GPO, October 16, 1933).
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The Delaware charter authorized CCC, among other things, to buy and sell farm commodities;
lend; undertake activities for the purpose of increasing production, stabilizing prices, and
ensuring adequate supplies; and facilitate the efficient distribution of agricultural commodities. It
was originally capitalized in 1933 with $3 million appropriated by Congress. In 1936, sufficient
stock was acquired to raise the capitalization to $100 million. Its capital stock remains at this
level.® In 1939, Executive Order 8219 ordered that all rights of the United States arising out of the
ownership of CCC be transferred to the Secretary of Agriculture.’

At that time, low prices became so critical for cotton and corn producers that waiting for another
season for supply controls to impact the market was judged to be untenable. With the
establishment of CCC, it became possible to make price-support loans, now commonly referred
to as nonrecourse loans, allowing farmers to obtain cash using crops as collateral. These loans
provided farmers funds to hold their products off the market until prices improved. The first loans
were made to cotton farmers for more than the market price. Since loans were higher than the
market price and the loans were nonrecourse, they could be satisfied by forfeiting the cotton
pledged as collateral against the loan, thereby serving as a form of price support and effectively
establishing a floor price for the domestic market.® Funding for these first loan operations came
from a tax on commodity processing and from CCC’s $3 million capital account, which was
appropriated under authority of the National Industrial Recovery Act and the Fourth Deficiency
Act.’

Constitutional difficulties with some provisions of the AAA, and practical shortcomings with
other elements of the law, led to additional legislation in the 1930s that continues to provide
permanent authority for many USDA activities. Subsequent omnibus “farm bills” set most of the
policy goals and program constraints for farm price and income support operations that are
funded through CCC.

CCC Charter Act

The Government Corporation Control Act of 1945'° (GCCA) required all wholly owned
government corporations to be reincorporated as agencies or instrumentalities of the United
States. Accordingly, Congress passed the Commodity Credit Corporation Charter Act of 1948
(Charter Act).!! All CCC rights, duties, assets, and liabilities were assumed by the federal
corporation, and the Delaware corporation was dissolved.

¢ The Reconstruction Finance Corporation originally acquired the $100 million capitalization stock. The Reconstruction
Finance Corporation was a New Deal—era government corporation that provided financial support and loans, including
the recapitalization of banks.

7 Executive Order 8219, 4 Federal Register 3565, August 10, 1939. Executive Order 7848, 3 Federal Register 632,
March 22, 1938, had previously designated the Secretary of the Treasury as the holder of CCC’s capital stock.

8 David Godfrey, “The Commodity Credit Corporation,” Texas Tech University, 1974, http://hdl.handle.net/10601/
1696.

9 48 Stat. 195, and 48 Stat. 274, respectively.

19 The Government Corporation Control Act of 1945 (GCCA, 31 U.S.C. §§9101-9110) standardized budget, auditing,
debt management, and depository practices for government corporations. The GCCA is not a general incorporation act
such as those in effect in the states. The charter for each federal government corporation is the separate enabling
legislation passed by Congress. The GCCA also does not offer a general definition of what constitutes a government
corporation. It simply enumerates the organizations covered by the act. For additional information, see General
Accounting Office, Government Corporations: Profiles of Existing Government Corporations, GAO/GGD 96-14,
December 1995, https://www.gao.gov/products/GGD-96-14.

1'p.L. 80-806; 62 Stat. 1070; 15 U.S.C. §714.
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Government Corporations in General

Government corporations have existed for over a century. The exact number of government corporations
depends on how they are defined (ranging from around a dozen to over 40). While no single definition exists, they
are generally defined as agencies of the federal government established by Congress to perform a public purpose.
Commonly, they provide a market-oriented product or service and are intended to produce revenue that meets
or approximates its expenditures. Generally, government corporations must submit annual management reports
to Congress and are assigned to committees of subject matter jurisdiction. Many have a board of directors and are
overseen by political appointees or executive branch officials. Commonly, government corporations are perceived
as discrete entities with individual administrative requirements defined in law.!2

According to the Charter Act, the purpose of CCC is to stabilize, support, and protect farm
income and prices; assist in maintaining balanced and adequate supplies of agricultural
commodities; and facilitate the orderly distribution of commodities. A list of some of CCC’s
authorities (paraphrased from Section 5 of the Charter Act, 15 U.S.C. §714c) conveys a sense of
its broadly stated powers:

e  Support agricultural commodity prices through loans, purchases, payments, and
other operations.'

e Make available materials and facilities in connection with the production and
marketing of agricultural products.

e Procure commodities for sale to other government agencies; foreign
governments; and domestic, foreign, or international relief or rehabilitation
agencies and for domestic requirements.

o Remove and dispose of surplus agricultural commodities.

o Increase the domestic consumption of commodities by expanding markets or
developing new and additional markets, marketing facilities, and uses for
commodities.

e Export, or cause to be exported, or aid in the development of foreign markets for
commodities.

e Carry out authorized conservation or environmental programs.

e Carry out other operations specifically authorized by Congress.

Congressionally Authorized Activities

The majority of CCC operations are governed by statutory authorities that direct USDA on how
to administer CCC activities and in what amounts to fund them. Over time, Congress has added
new activities to CCC’s original mission, including conservation, specialty crop support, and
bioenergy development (see text box below). Most of these activities are authorized in periodic
omnibus farm bills.'* In carrying out these operations, CCC is directed, to the maximum extent
practicable, to use the usual and customary channels, facilities, and arrangements of trade and
commerce.'

12 Government Accountability Office (GAO), Federally Created Entities: An Overview of Key Attributes, GAO-10-97,
October 2009, pp. 13-16, https://www.gao.gov/products/GAO-10-97.

13 Amendments to the Commodity Credit Corporation Charter Act in 2004 preclude tobacco from being considered
within the definition of “agricultural commodities” (P.L. 108-357).

14 CRS In Focus IF12047, Farm Bill Primer: Background and Status.
1515 U.S.C. §714c.
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Examples of CCC Activities and Programs

CCC is authorized to fund a broad array of programs supporting U.S. agriculture. These programs are typically
authorized through omnibus farm bills, most recently the 2018 farm bill (CRS Report R45525, The 2018 Farm Bill
(P.L. 115-334): Summary and Side-by-Side Comparison). A general description of the assistance that has been
congressionally authorized and examples of associated programs are listed below. This is not an exhaustive list.

Commodity and Income Support provides farm payments and loans when crop prices or revenues decline
for major commodity crops—including wheat, corn, soybeans, peanuts, and rice—as well as other support
mechanisms for dairy, cotton, and sugar (e.g., Agriculture Risk Coverage, Price Loss Coverage, and Dairy Margin
Coverage).

Conservation provides financial and technical assistance for voluntary participation in resource conservation
programs to protect soil, water, wildlife, and other natural resources on private lands (e.g., Environmental Quality
Incentives Program, Conservation Reserve Program, and Agricultural Conservation Easement Program).

Disaster provides payments for livestock and crop production losses resulting from weather events and disease
outbreaks (e.g., Livestock Forage Disaster Program, Noninsured Crop Disaster Assistance Program, and Tree
Assistance Program).

Export and Foreign Food Assistance promotes U.S. agricultural products abroad, develops export markets,
and supports international food assistance programs (e.g., Agricultural Trade Promotion Program and Food for
Progress Program).

Bioenergy provides assistance for the research, development, and adoption of renewable energy—primarily
biofuels (e.g., Biorefinery Assistance Program and Rural Energy for America Program).

Specialty Crops supports research, market promotion (including organic certification), and pest and disease
prevention for fruits, vegetables, tree nuts, floriculture, and other ornamental products (e.g., Specialty Crop Block
Grant Program and Specialty Crop Research Initiative).

Discretionary Use (Section 5 Authority)

The CCC authorities provided to the Secretary of Agriculture under Section 5 of the CCC Charter
Act allows the Secretary a level of discretion to carry out many broad operations in support of
U.S. agriculture. This discretion (sometimes referred to as Section 5 authority) has been used
during CCC'’s history for various purposes, including purchases of food for distribution,
responses to adverse economic conditions, and to fund USDA priorities (see Table 1). The scope
and scale of this use traditionally has been targeted to specific events, crops, or domestic needs.

Table |. Examples of USDA’s Discretionary Use of CCC
FY2015-FY2024

Fiscal Year Program Name Total Authorized Funding Level
2015 Biofuels Infrastructure Partnership Program $100 million
2016, 2018 Cotton Ginning Cost Share $542 million
2018-2019 Food Purchase and Distribution Program $2,600 million
2018-2019 Market Facilitation Program $28,000 million
2020 Higher Blends Infrastructure Incentive Program $100 million
2020 Seafood Assistance Program $530 million
2020 Coronavirus Food Assistance Program (CFAP) $6,500 million
2021 Drought Recovery & Water Smart Practices $500 million
2021-2024 School Food/Child Nutrition Support $4,000 million
2022 Partnerships of Climate-Smart Commodities $3,500 million
2023 Food Aid to Address Global Hunger $1,060 million
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Fiscal Year Program Name Total Authorized Funding Level

2023-2024 Regional Agricultural Trade Promotion Program $1,680 million

Source: Compiled by CRS from USDA press releases, Federal Register notices, and budget documents.

Notes: The nominal authorized level of funding, as announced by USDA, is included. Actual expenditures may
vary from authorized levels. Reallocations from unused announced funding are not included. This table is not
comprehensive, and no comprehensive list of USDA’s discretionary use of CCC is publicly available.

Congress can alter USDA’s use of CCC authority through direct amendments to the CCC Charter
Act or through limitation, such as in appropriations, on how CCC funds may be used. The latter
occurred from FY2012 to FY2017, when Congress limited USDA’s discretion to use CCC’s
authority to remove surplus commodities and support prices. The limitation was included in
annual appropriation acts (see text box below).

Restrictions on CCC Use: FY2012-FY2017

Each annual appropriation between FY2012 and FY2017 temporarily prohibited the use of select discretionary
authority under CCC. This restriction was specific to any surplus removal activities or price support activities
under Section 5 of the Commodity Credit Corporation Charter Act (15 U.S.C. §714c).!é This restriction did not
affect USDA’s ability to administer authorized programs under the 2014 farm bill (P.L. I 13-79).17

This recurring provision was a reaction to administrative activities following 2009 crop losses, in which the Obama
Administration announced that it would implement a disaster program under “Section 32” authority.'8 In 2010,
USDA spent $348 million distributed across three categories: (I) select crop producers (upland cotton, rice,
soybeans, and sweet potatoes),!? (2) poultry producers, and (3) aquaculture producers. USDA used CCC
authority to make purchases that usually would have otherwise been made with Section 32 funds for domestic
feeding programs.20

Ciritics of the 2009 disaster assistance, in Congress and elsewhere, objected to USDA using its authority to make

such payments without a legislative mandate. Concerns at that time about the limits on CCC’s mandate were
related to assistance—or lack thereof—for cottonseed payments, dairy assistance, and biofuel infrastructure.

The FY2018 Consolidated Appropriations Act (P.L. 115-141) did not include these restrictions,
thereby allowing the Secretary of Agriculture full use of the CCC Charter Act’s discretionary
authority. The Secretary of Agriculture used this authority in 2018 and 2019, when it was
announced that USDA would be taking several actions to assist farmers in response to economic
trade damage from retaliatory tariffs that targeted various U.S. products.?! USDA used its
discretion under the CCC Charter Act to authorize up to $28 billion in total assistance—referred
to as the “trade aid” package—for certain agricultural commodities.** Secretaries of Agriculture

16 For example, see Section 715 of the Consolidated Appropriations Act of 2016 (P.L. 114-113) or Section 715 of the
Consolidated Appropriations Act of 2017 (P.L. 115-31).

17 Appropriations acts also limited clause 3 of Section 32, which provides that funds may be used to reestablish
farmers’ purchasing power by making payments in connection with the normal production of any agricultural
commodity for domestic consumption (7 U.S.C. §612c¢).

18 U.S. Department of Agriculture’s (USDA) Section 32 program is funded by a permanent appropriation of 30% of the
previous year’s customs receipts, less certain mandatory transfers. Section 32 funds are used for a variety of activities,
including child nutrition programs, the purchase of commodities for domestic food programs, and farm disaster relief.
For more information, see CRS Report R48141, Trends in USDA Procurement of U.S. Food and Agricultural Products.
19 On October 22, 2010, USDA announced it would begin making payments to producers in eligible counties under the
Crop Assistance Program using payment rates established for each crop. A fact sheet is available at
http://www.fsa.usda.gov/Internet/FSA_File/cap10pfs.pdf.

20USDA, Background on 2009 Disaster Assistance, http://www.agri-pulse.com/uploaded/Disaster Backgrounder.pdf.
21 For more information, see CRS Insight IN10880, China’s Retaliatory Tariffs on Selected U.S. Agricultural Products.

22 For more information, see CRS Report R45310, Farm Policy: USDA’s 2018 Trade Aid Package; and CRS Report
R45865, Farm Policy: USDA’s 2019 Trade Aid Package.
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have continued to use their administrative discretion to authorize funding and food purchases in
response to economic disruptions and administrative priorities (see Table 1).

Management of CCC

The Charter Act makes CCC an agency and instrumentality of the United States within USDA,
subject to the supervision and direction of the Secretary of Agriculture. A board of directors
appointed by the President, consisting of the Secretary and seven other USDA officials, is
responsible for the management of CCC.% CCC officers and advisors—also USDA officials—are
charged with maintaining liaisons with other governmental and private trade operations on the
CCC’s behalf.

The CCC has no personnel of its own. Rather, USDA employees and facilities carry out all of its
activities. Administrative functions generally fall to the USDA agencies directed to administer the
various CCC programs. The majority of its functions are administered by the Farm Service
Agency (FSA).?* Other agencies also administer CCC programs, including the Natural Resources
Conservation Service, the Agricultural Marketing Service, the Foreign Agricultural Service, and
the Food and Nutrition Service. CCC reimburses other agencies for their administrative costs.

CCC cannot acquire property or interest in property unless it is related to providing storage for
program implementation or protecting CCC’s financial interests.”> CCC is allowed to rent or lease
space necessary to conduct business (e.g., warehousing of commodities).

Financing CCC

CCC is responsible for the direct spending and credit guarantees used to finance the federal
government’s agricultural commodity price support and related activities that are undertaken by
authority of agricultural legislation (such as farm bills) or the Charter Act itself. It is, in brief, a
broadly empowered financial institution. The money that CCC needs comes from its own funds
(including its $100 million capital stock, appropriations from Congress, and its earnings from
sales and fees) and from borrowings. In accordance with government accounting statutes and
regulations, CCC is required to submit an annual business-type budget statement to Congress.
This is typically released annually with the President’s budget request.?

The Office of Management and Budget (OMB) also plays a role in how CCC funds are
administered through an apportionment process, which allows OMB to set a limit on the funds
available for obligation and subsequent outlay.?” OMB apportions funds for select CCC programs
and operating expenditures.?® OMB is precluded, however, from apportioning funds “for price

2 15U.8.C. §714g.

24 The bylaws of CCC name the administrator of the Farm Service Agency (FSA) as executive vice president of CCC,
which “shall have general supervision and direction of the day-to-day conduct of the business of the Corporation and its
officers.” USDA, CCC, Bylaws of the Corporation, May 3, 2022, https://www.usda.gov/sites/default/files/documents/
usda-ccc-bylaws.pdf.

2515 U.S.C. §714b(h).

26 CCC budget estimates can be found annually at USDA, Office of Budget and Program Analysis,
https://www.usda.gov/about-usda/general-information/staff-offices/office-budget-and-program-analysis.

27 General Accounting Office, Commodity Credit Corporation: Information on the Availability, Use, and Management
of Funds, GAO/RCED-98-114, April 1998, http://www.gao.gov/assets/230/225533.pdf.

28 In accordance with the Antideficiency Act, as amended (31 U.S.C. §1512), among other statutory requirements.
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support and surplus removal of agricultural commodities” and therefore may not limit funds for
this purpose unless it relates to administrative expenses.”

Borrowing Authority and Related Appropriations

CCC borrows from the U.S. Treasury to finance its programs. CCC has permanent indefinite
authority to borrow from the Treasury (and also private lending institutions) within limits set by
Congress in statute. As the amount of money used to carry out its activities has grown over time,

the borrowing limit has steadily increased
(Figure 1). CCC’s borrowing authority has
been capped at $30 billion since 1987.%°

Most CCC-funded programs are classified as
mandatory spending programs and therefore
do not require annual appropriations in order
to operate. Mandatory spending, however, is
subject to budget enforcement procedures such
as cut-as-you-go (CUTGO) and pay-as-you-go
(PAYGO) rules.’!

CCC activity is often described using two
similar but different measures. The first is net
expenditures, which is a combination of

Figure 1. CCC’s Borrowing Authority
1938-2025
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Source: CRS from USDA, Reports of Financial
Conditions and Operations of the CCC, various years.

Notes: The graph illustrates the year in which
legislation authorized an increase in the nominal
borrowing authority. Prior to 1938, CCC had no
specific borrowing authority. In 1954, Congress
passed two increases, one to $8.5 billion and a
second to $10 billion.

Net Expenditures

CCC recoups some money from authorized
activities (e.g., sale of commodity stocks, loan
repayments, and fees), though not nearly as
much money as it spends, resulting in net

expenditures. Net expenditures include all cash outlays minus all cash receipts, commonly
referred to as “cash flow.” CCC outlays or expenditures represent the total cash outlays of the
CCC-funded programs (e.g., loans made, conservation program payments, commodity purchases,
and disaster payments). Outlays are offset by receipts (e.g., loan repayment, sale of commodities,
and fees). In practice a portion of these net expenditures may be recovered in future years (e.g.,
through loan repayments).

Net Realized Losses

CCC also has net realized losses, also referred to as nonrecoverable losses. These refer to the
outlays that CCC will never recover, such as commodities sold or donated, uncollectible loans,

2931 U.S.C. §1511(b)(1)(A).
3015 U.S.C. §714b(i).

31 In general, pay-as-you-go (PAYGO) rules require legislation that is projected to increase mandatory spending or
reduce revenues to also include offsetting provisions over a specified period. For more information on the House and
Senate PAYGO rules, see CRS Report R41510, House Rule XXI, Clause 10: The CUTGO Rule and CRS Report
RL31943, Budget Enforcement Procedures: The Senate Pay-As-You-Go (PAYGO) Rule, respectively. For information
on how budget enforcement affects the farm bill, see CRS In Focus IF12233, Farm Bill Primer: Budget Dynamics.
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storage and transportation costs, interest paid to the Treasury, program payments, and operating
expenses. The net realized loss is the amount that CCC, by law, is authorized to receive through
appropriations to replenish its borrowing authority (see Figure 2).*?

Figure 2. CCC Realized Losses
FY2006-FY2025
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Fiscal Year of Appropriation

Sources: Compiled by CRS from USDA, Farm Service Agency (FSA), Commodity Estimates Book, FY2008-FY2017
President’s Budgets (Output 3); USDA, FSA, Data Master, FY2008 through FY2017 President’s Budgets; and
USDA, FY2016 through FY2025 Explanatory Notes-Commodity Credit Corporation, “Account |: Net Realized
Losses.” FY2024 and FY2025 estimates are from the FY2025 Explanatory Notes.

Notes: Total funding for CCC is constrained by the $30 billion borrowing limit that does not adjust for inflation.
The totals presented are nominal budget authority in billions of dollars not adjusted for inflation. The net
realized loss estimated for FY2020 and FY2021 is above the $30 billion borrowing limit due, in part, to a midyear
appropriation in 2020 that reimbursed a portion of the loss before the end of the fiscal year.

Appropriations to Reimburse Net Realized Loss

The annual appropriation for CCC varies each year based on the net realized loss of the previous
year.* For example, the FY2021 appropriation (P.L. 116-260) covered the net realized loss for the
previous year of $31.8 billion. This reduced by more than half the next year, to cover a net
realized loss of $14.4 billion. The decline does not indicate any action by Congress to change

3215U.8.C. §713a-11.

33 According to a General Accounting Office report, CCC changed the manner in which it calculates its request for an
appropriation to cover its net realized losses in 1998 in response to recommendations from USDA’s Office of Inspector
General. Prior to 1998, the annual appropriation request included estimates for prior and future losses. This resulted in
an over-appropriation of about $5 billion in FY1996 due to overestimates of CCC’s prior and future losses. General
Accounting Office, CCC: Information, GAO/RCED-98-114.
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program support; it reflects changes in farm program payments and other uses of CCC’s authority
that fluctuated based on economic circumstances and weather conditions. Also, CCC’s assets,
which include loans and commodity inventories, are not considered to be “losses” until CCC
ultimately disposes of the asset (e.g., by sales, exports, or donations). Once CCC has disposed of
these assets, its total losses are realized and are added to other program expenses less any other
program income.

Reimbursement Timing

Congress has annually appropriated CCC funding to cover its net realized losses incurred in the
previous fiscal year. The total amount appropriated is based on the required financial statement
and audit of the CCC following the completion of a fiscal year.>* The financial statement and
audit typically are not completed until several months following the end of the fiscal year, thereby
resulting in a gap between the end of the fiscal year and the receipt of the annual appropriated
reimbursement.

Many farm program payments are required to be made annually in October (e.g., Agricultural
Risk Coverage, Price Loss Coverage, Conservation Stewardship Program, and the Conservation
Reserve Program).* In most years, CCC has enough room within the borrowing authority limit to
make these payments before receiving its annual appropriated reimbursement. In years of high
expenditures, CCC could reach its borrowing authority limit before receiving its appropriation.*®
If CCC reaches its borrowing limit, all functions and operations of CCC would be suspended until
the borrowing authority is restored through the reimbursement that is pursuant to an
appropriation.

The timing of this appropriation may be altered if Congress were to authorize reimbursement
before the conclusion of the annual financial statement or at a time other than the conclusion of
the fiscal year. Both of these timing adjustments have occurred in recent years.

Anomaly

In the absence of an enacted Agriculture appropriation at the beginning of a fiscal year, Congress
may pass a continuing resolution (CR) to continue operations and prevent a government
shutdown. In general, a CR continues the funding rates and conditions that were in the previous
year’s appropriation. In some cases, exceptions (or “anomalies”) are also included in CRs to
provide changes and exceptions to the general funding rate or to address special circumstances. In
FY2017 and FY2019-FY2021, CCC expenditures for the previous fiscal year were high enough
that Congress included an anomaly in CRs allowing CCC to receive its annual reimbursement
before completion of the required financial statement and audit. The anomaly did not change the
amount reimbursed or the financial reporting requirement, only the timing of when CCC could
receive reimbursement. Under a CR without the anomaly, CCC could still receive its annual
reimbursement following the completion of the required financial statement and audit. Congress

34 15U.S.C. §713a-11. Audits are in accordance with 31 U.S.C. §9105.

35 For example, the farm bill directs that for certain farm commodity programs, such as the Price Loss Coverage
program “the payments shall be made beginning October 1, or as soon as practicable thereafter, after the end of the
applicable marketing year for the covered commodity” (7 U.S.C. §9016(e)).

36 The Congressional Budget Office (CBO) baseline projection for CCC estimates these first quarter of the fiscal year
outlays in its estimate of the availability of funds for discretionary use. CBO, Baseline Projection for USDA Farm
Programs, “Appendix B. Assumptions for Estimating CCC Section 5 Use Under the $30 Billion Borrowing Limit,”
January 2025, https://www.cbo.gov/data/baseline-projections-selected-programs#23.
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may also include an anomaly in a regular appropriation that could shift the timing of when CCC
could receive reimbursement.

Supplemental Appropriation

CCC operates as a line of credit, borrowing funds from the U.S. Treasury as needed to carry out
its activities. The net realized loss is provided through appropriations and reimbursed to the
Treasury, effectively lowering the CCC’s outstanding debit. Typically, the reimbursement occurs
annually through the annual appropriations process; however, Congress can choose to authorize a
reimbursement of CCC’s net realized losses before the end of the fiscal year, thereby reducing
CCC’s debit and allowing additional expenditures in a given fiscal year. This occurred in
FY2020, when the CARES Act (P.L. 116-136, §11002) allowed for up to $14 billion of CCC’s net
realized losses to be reimbursed as of the June 2020 financial report. This supplemental
appropriation did not permanently raise the CCC’s borrowing authority limit but rather paid off a
portion of its debit earlier than usual, allowing it to incur more expenses within FY2020 and
FY2021. This is why the net realized loss for FY2020 and FY2021 in Figure 2 is above the $30
billion borrowing authority threshold. Supplemental appropriations to reimburse the CCC are
uncommon; most of which having occurred in the 1980s.?

Non-Borrowing Authority Appropriations

Some CCC operations are financed through appropriated funds and are unrelated to the

permanent indefinite borrowing authority described above. These activities have included specific
statutory authorities for separate reimbursements—for example, export credit guarantee
programs, foreign donations, concessional sales under the Food for Peace Program (P.L. 83-480,
also known as P.L. 480), and disaster aid.

Historically, CCC had what was referred to as a “parent/child” account relationship with U.S.
Agency for International Development (USAID). CCC allocated funds (as the parent) to USAID
(as the child) to fund P.L. 480 Title II and Bill Emerson Humanitarian Trust transportation costs
and other administrative costs in connection with foreign commodity donations. CCC then
reported USAID’s budgetary and proprietary activities in its financial statements.>® On January
20, 2025, President Trump began taking actions affecting U.S. foreign assistance and USAID. As
of this writing, USAID’s role in providing foreign assistance and the use of CCC for these
purposes is evolving.*

Congress may also appropriate funding to programs or activities authorized to receive CCC funds
but not drawn from the borrowing authority. For example, the act commonly referred to as the
Inflation Reduction Act of 2022 (IRA, P.L. 117-169) authorized additional funding for
conservation, rural development, and forestry programs that are authorized to receive CCC funds.
Funding provided by the IRA is in addition to funding received through CCC.*°

37 In the 1980s, CCC received nine supplemental appropriations to cover losses that exceeded the borrowing authority
limit at the time. Congress increased the borrowing authority limit three times in the same period (1982, 1983, and
1987; see Figure 1).

3 USDA, Office of Inspector General, Commodity Credit Corporation’s Financial Statements for Fiscal Years 2024
and 2023, Audit Report 06403-0007-11, November 2024, https://usdaoig.oversight.gov/reports/audit/commodity-
credit-corporations-financial-statements-fiscal-years-2024-and-2023.

3 For additional information, see CRS In Focus IF10261, U.S. Agency for International Development: An Overview.
40 For example, P.L. 117-169, §21001, directs “using the facilities and authorities of the Commodity Credit
Corporation” (but not the funds), as compared to other provisions of farm bills that state to “use the funds, facilities,
and authorities of the Commodity Credit Corporation” (e.g., 16 U.S.C. §3841).
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Considerations for Congress

The mandatory funding nature of CCC activities may make it an attractive funding mechanism
for both Congress and the Secretary of Agriculture. Any expansion of activities or programs
authorizing mandatory funding by Congress is subject to budget enforcement rules and may
require a spending/revenue offset or a waiver of congressional budgetary rules. USDA’s
discretionary use of CCC is not subject to the same congressional budget offset requirements;
therefore, certain USDA actions can increase federal spending without budget enforcement
procedures requiring offsets. Both the Trump and Biden Administrations used CCC for various
purposes to support U.S. agriculture.*! These administrative actions were undertaken using CCC’s
discretionary authority; therefore, no budget offset was required under congressional budget
procedures. CCC’s indefinite funding authority means that expenditures for USDA’s CCC uses
were automatically reimbursed as a net realized loss. Without offsets, this increases total federal
spending.

Congress has restricted the use of CCC in the past and may consider future restrictions as a cost
saving measure for budget reconciliation, to offset other spending (e.g., through farm bill
reauthorization), or for deficit reduction. Such a restriction was proposed in the 118" Congress as
part of the House ordered to be reported farm bill.** The bill proposed restricting USDA’s
discretionary use of CCC between FY2025 through FY2034, which was estimated to save $5.4
billion over the 10-year scoring period.** The savings would have partially offset additional
spending on other farm support measures.** Restrictions on CCC’s discretionary use authority,
however, could impact USDA’s ability to respond to adverse economic conditions facing U.S.
agriculture, such as trade disruptions, or to make commodity purchases.

Congressional support for discretionary use of CCC typically varies depending on the amount
used and for what purpose.

During the first Trump Administration, the total amount authorized by USDA through CCC for
the trade aid package was more than previous individual discretionary uses of CCC.* This
increase in spending brought CCC close to its borrowing authority limit of $30 billion;
congressional action altered the timing of CCC’s appropriation and of a supplemental
appropriation that restored CCC’s borrowing authority.*® While these congressional actions by the
116™ Congress could be viewed as congressional support for the trade aid package, some in

41 For example, during the first Trump Administration, USDA used CCC to mitigate commodity price declines from
retaliatory tariffs on a variety of U.S. agricultural products. See USDA, “[Archived] Market Facilitation Program,”
https://www.farmers.gov/archived/protection-recovery/mfp. An example during the Biden Administration was CCC’s
use to issue payments for agricultural producers to implement “climate-smart” production practices. See USDA,
“[Archived] Partnerships for Climate-Smart Commodities Project Summaries,” https://web.archive.org/web/
20250110181709/https://www.usda.gov/climate-solutions/climate-smart-commodities.

“2H.R. 8467; §1608.

4 CBO, “Estimate of H.R. 8467 Relative to CBO’s June 2024 Baseline Projections,” November 8, 2024,
https://www.cbo.gov/publication/60972.

4 For more information, see “Budgetary Impact” in CRS Report R48167, The 2024 Farm Bill: H.R. 8467 Compared
with Current Law.

4 For additional information on MFP, see CRS In Focus IF11289, Farm Policy: Comparison of 2018 and 2019 Market
Facilitation Programs; and CRS In Focus IF11245, FY2019 Supplemental Appropriations for Agriculture.

46 See “Reimbursement Timing” section; §119 of the FY2020 continuing appropriations act (P.L. 116-59); §118 of the
FY2021 continuing appropriations act (P.L. 116-159); and §11002 of the CARES Act (P.L. 116-136).
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Congress still questioned the amount and distribution of expenditures, yet wanted to avoid the
consequence of reaching the borrowing limit and the effects on other CCC programs.*’

During the Biden Administration, CCC funds were used to create market opportunities for U.S.
agricultural and forest products produced using climate-smart production practices. Although the
development of markets is an included use of CCC Section 5 authority, the approach of the
initiative to incentivize commodities produced using climate-smart practices caused some in
Congress to question its validity.*® The Government Accountability Office determined that
USDA’s use of CCC’s Section 5 authority for the initiative was an authorized use.*’ Legislation
has been introduced that would expand CCC’s authorized uses, and other legislation proposes to
restrict it.%

CCC funding and activities authorized by a Secretary of Agriculture, including current and past
Secretaries, are at the discretion of the current Secretary of Agriculture. Previously announced
uses may change or be suspended by an Administration at the Secretary of Agriculture’s
discretion.’! Congress may continue or amend these activities through legislation; funding to do
so may be subject to congressional budgetary constraints. Despite the temporary nature of the
activities authorized by the Secretary through CCC, funds are available until expended once
transferred from CCC to a USDA agency for implementation. If funding authorized for a purpose
during a previous Administration is not carried out by the subsequent Administration, USDA is
not to return the funds to CCC but rather may use the funds for other programs or purposes
authorized under CCC Section 5 authority or return the funds to the Treasury.>

Conclusion

CCC is a government-owned and broadly empowered financial institution supporting U.S.
agriculture. Its activities are derived from authorities granted by Congress. It is one of several
mandatory funding mechanisms used in omnibus farm bills but is not the largest when measured
by funds obligated.*® The nature of its borrowing authority and use of funding can raise questions

47 For example, see Letter from Sen. Debbie Stabenow et al. to Sonny Perdue, Secretary of Agriculture, November 12,
2019, https://www.agriculture.senate.gov/mfp-letter; and Letter from Sen. John Hoeven et al. to Nancy Pelosi, Speaker
of the U.S. House of Representatives, September 17, 2019, https://republicans-agriculture.house.gov/UploadedFiles/
CCC_Letter.pdf.

48 See Letter from Rep. Dan Newhouse et al. to Tom Vilsack, Secretary of the U.S. Department of Agriculture, October
28, 2022, https://westerncaucus.house.gov/uploadedfiles/10.28.22 ccc_climate _smart commodities_letter signed.pdf;
and Letter from Sen. Chuck Grassley and Rep. Chip Roy to Chuck Schumer, Majority Leader of the U.S. Senate and
Mike Johnson, Speaker of the House of Representatives, December 7, 2023, https://www.grassley.senate.gov/imo/
media/doc/grassley roy to congressional leaders - farm_ bill.pdf.

¥ GAO, Decision: U.S. Department of Agriculture—Use of Commodity Credit Corporation Funds for Various
Programs, B-334146.1, September 20, 2023.

0 For example, in the 118" Congress, H.R. 6690 and S. 2876 would have expanded CCC’s authorized uses, and H.R.
8467 and S. 2244 would have restricted CCC use.

3! For example, the Local Food Purchase Assistance Cooperative Agreement Program (LFPA) was authorized during
the Biden Administration and cancelled during the Trump Administration. According to media reports, a USDA
spokesperson was quoted as saying, “These programs [LFPA], created under the former Administration via Executive
authority, no longer effectuate the goals of the agency.” Marcia Brown, “USDA Cancels $1B in local food purchasing
for schools, food banks,” Politico, March 10, 2025.

52 GAO, Decision: USDA—Use of CCC, B-334146.1.

33 For more on total funding for agricultural activities, see CRS Report R48431, Agriculture and Related Agencies:
FY2025 Appropriations.
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about how CCC’s functional operations support some of USDA’s core farm program activities
and whether they should or could be expanded or reduced.

The authorities that Congress has granted to CCC allow it to carry out many operations that are
consistent with the objective of supporting U.S. agriculture. These same broad powers and the
CCC’s borrowing authority have also made CCC an object of attention, and of controversy at
times, among the legislative and executive branches, stakeholders, and some interest groups.
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WOTUS & Water Quality in the West in a Post-
Sackett World

Theresa A Dunham
Kahn, Soares & Conway, LLC

Sackett v. EPA 598 U.S. 651 (2023)

General Background

o Latest Supreme Court decision in the long-running debate as to whenis a
wetland also a water of the United States (WOTUS), or alternative, what is the
geographic extent of Clean Water Act (CWA) jurisdiction.

o Ninth Circuit held that property owners’ lot contained wetlands covered under
the Clean Water Act based on the “significant nexus” test.

o Asignificant nexus exists if the waterbody (alone or in combination) significantly
affects the chemical, physical, or biological integrity of traditional navigable
waters, the territorial seas, or interstate waters.

o Supreme Court granted certiorari to address the long-standing issue of, What is
the proper test for determining whether wetlands are waters of the U.S.?

Summary of Prior History of Cases Decided by U.S. Supreme Court

Case Key Rule Established

U.S. v. Riverside Bayview Applied the migratory bird rule.
Homes 474 U.S. 121 (1985)

SWANCC v. Army Corps 531 | Rejected the migratory bird rule.
U.S. 159 (2001)

Rapanos v. U.S. 547 U.S. 4 Justices: Coverage does not extend beyond two categories
715 (2006) (plurality of waters — (1) relatively permanent bodies of water
opinion) connected to traditional navigable waters; and, (2) wetlands

with close proximity to traditional waters and that are “as a
practical matter indistinguishable from waters of the United
States.”

4 Justices: Deferred to Government’s determination.
1 Justice (Kennedy) concurring in judgment established the

“significant nexus” test between the wetland in question and
a navigable water.

Revolving Door of Regulations in Response
2015 Obama Rule - Incorporating Significant Nexus Test
2019 Obama Rule Repealed



2020 Trump Rule - Limiting geographic extent

2023 Biden Rule —Repealed Trump rule, returns to Significant Nexus Test

2025 Joint Memo Guidance re: “Continuous Surface Connection”

2025 Trump request for comments, listening sessions, new revision of regulations

The Sackett Decision

The Justices Line Up... Nine votes in judgment but not in opinion

Maijority Opinion Concurring Opinion | Concurringin Concurring in
Judgment Judgment

Alito (author) Thomas (author) Kagan (author) Kavanaugh (author)

CJ Roberts Gorsuch Sotomayor Sotomayor

Thomas Jackson Kagan

Gorsuch Jackson

Barrett

Key Factors Considered by the Majority
o Significant nexus test uncertain, difficult to apply, complicated manual
o Requires expert consultants to make determinations and advocate for project
proponents Army Corps determinations
o Lack of ability to obtain Corps determination
o Process costly, inefficient and vague
o Significant civil and criminal penalties if you are wrong

Majority Opinion Holding
o “We hold that the CWA extends to only those wetlands that are ‘as a practical
matter indistinguishable from waters of the United States.””
o Two part test to determine if a wetland is a water of the United States
= (1) Adjacent body of water is a relatively permanent body of water
connected to traditional interstate navigable water
= (2) Wetland has a continuous surface connection with the water, making
it difficult to determine where the ‘water’ ends and the ‘wetland’ begins

Implications for the West
o Decision limits geographic scope of the CWA jurisdiction
o Excludes seasonal vernal pools that would not be considered adjacent wetlands
connected to a water of the United States
o Opponents of Sackett claim that nearly 60 million acres of wetlands and
streams are no longer subject to the CWA




Examples of Post-Sackett Litigation

o White v. U.S. Environmental Protection Agency 737 F.Supp.3d 310, Decided June
17,2024

Portions of plaintiff’s property are in a low-lying region along a creek and
ariveris prone to flooding

Plaintiff attempted improvements to minimize flooding risks and
facilitate productive uses, including agriculture and mineral extraction.
EPA claimed plaintiff’s flood control work took place in wetlands
adjacent to federally regulated waters

Plaintiff challenged the EPA’s amended August 2023 rule, claiming that
the “adjacent wetlands” provisions do not conform with Sackett’s
interpretation of the CWA

Plaintiff alleges the Amended Rule unlawfully omits Sackett’s
“indistinguishability” requirement for wetlands to be subject to federal
regulatory authority

Plaintiff filed a complaint in March of 2024 and request for preliminary
injunction in April

Motion for Preliminary Injunction Denied, failure to show likely to
succeed on the merits

. V. Valentine 751 F.Supp.3d 617, Decided September 27, 2024

Defendants, in the logging business, upgraded and extended forest
roads on their land

In 2018, Army Corps issued a cease-and-desist order alleging illegal
filling of federally regulated wetlands

Defendants argued that Sackett made clear that wetlands may only be
regulated if they are “indistinguishable” from “waters of the United
States”

Court denied Defendants’ motion for partial judgment because the Army
Corps has jurisdiction due to continuous surface connection with water
of the U.S.



Another Case to Watch that Impacts the West

PCFFA v. Karl Strock, et al. 657 F.Supp.3d 1341 (2023) — On appeal to the Ninth Circuit
Court of Appeal

Key Issue in the Case

Extent of the exemption from National Pollutant Discharge Elimination System Permits for
agricultural return flows

The Case

PCFFA et al. allege that defendants (Conant, et al., San Luis & Delta-Mendota
Water Authority, and intervenor defendant Grassland Water District) are
discharging pollutants from the San Luis Drain without an NPDES permit
Under 8 1342(1)(1) (“The Agricultural Return Flows Exception”), “[t]he
Administrator shall not require a permit. . . for discharges composed entirely
of return flows from irrigated agriculture, nor shall the Administrator directly
or indirectly, require any State to require such a permit.” 33 U.S.C. § 1342(1)(1)
PCFFA argues that discharges from the San Luis Drain are not entirely from
agricultural return flow and are unrelated to crop production thus all
discharges from the drain need an NPDES permit
Additional sources of pollutants identified by PCFFA include
i. Groundwater originating from beneath “non-irrigated” land adjacent
to the Drain which seeps into the Drain through cracks and weep
holes
ii. Sedimentthat has settled out over time in the Drain from the waters it
carries, and which is purportedly discharged into Mud Slough “when it
is scoured and reworked by flows in the Drain”
iii. Water transported into tile drains underneath the retired agricultural
land occupied by a solar project.
iv. Flows of polluted water in the Drainage Area that allegedly stem from
“highways, residences and other non-irrigated lands”.
Defendants counter that the four sources are either:
i. Independently exempt under the Act as nonpoint sources
ii. Related to crop production
iii. Unproven in their existence,
iv. Oracombination of all three.
District Court Holding: There was no genuine dispute of material fact
regarding whether plaintiffs’ alleged sources of pollutants constitute
nonpoint sources or whether they stem from “activities related to crop
production,” and thus, these alleged sources of pollutants do not prevent
application of the Agricultural Return Flows Exception.



Amicus Brief Filed By Western Agricultural and Water Interests

o Irrigated agriculture in the west depends on drainage systems and necessary
infrastructure to support crop production

o Congress’ purpose for the Exemption was to put irrigated agriculture on
equal footing with non-irrigated agriculture under the CWA

o Exemption allows agriculture in the west to grow without onerous
impediments under the CWA

o California independently regulates nonpoint source discharges from irrigated
agriculture

o Requiring NPDES permits for discharges from agricultural drains equates to
treating return flows as point source discharges, which would defeat the
purpose of the exemption

o Ifincidental seepage, precipitation, and other nonpoint sources of pollution
were found to negate the Exemption, this would lead to absurd results or may
even destroy the exemption altogether

Status of the Case
o Case fully briefed before the Ninth Circuit Court of Appeal
o Hearing held October 2024




Dealing with Government Agencies: Ethical Considerations

Lawson Fite, Shareholder, Schwabe, Williamson, & Wyatt, P.C.

Rule 1.2. Scope of Representation and Allocation of Authority Between
Client and Lawyer.

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions
concerning the objectives of representation and, as required by Rule 1.4, shall consult
with the client as to the means by which they are to be pursued. A lawyer may take such
action on behalf of the client as is impliedly authorized to carry out the representation. A
lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the
lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea
to be entered, whether to waive jury trial and whether the client will testify.

(b) A lawyer's representation of a client, including representation by appointment, does
not constitute an endorsement of the client's political, economic, social or moral views
or activities.

(c) A lawyer may limit the scope of the representation if the limitation is reasonable
under the circumstances and the client gives informed consent.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the
lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences
of any proposed course of conduct with a client and may counsel or assist a client to
make a good faith effort to determine the validity, scope, meaning or application of the
law.

Rule 1.4. Communications
(a) A lawyer shall:

(1) promptly inform the client of any decision or circumstance with respect to which the
client's informed consent, as defined in Rule 1.0(e), is required by these Rules;

(2) reasonably consult with the client about the means by which the client's objectives
are to be accomplished;

(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasonable requests for information; and

(5) consult with the client about any relevant limitation on the lawyer's conduct when
the lawyer knows that the client expects assistance not permitted by the Rules of
Professional Conduct or other law.



(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

Rule 1.6. Confidentiality of Information.

(a) A lawyer shall not reveal information relating to the representation of a client unless
the client gives informed consent, the disclosure is impliedly authorized in order to carry
out the representation or the disclosure is permitted by paragraph (b).

(b) A lawyer may reveal information relating to the representation of a client to the
extent the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client from committing a crime or fraud that is reasonably certain to
result in substantial injury to the financial interests or property of another and in
furtherance of which the client has used or is using the lawyer's services;

(3) to prevent, mitigate or rectify substantial injury to the financial interests or property
of another that is reasonably certain to result or has resulted from the client's
commission of a crime or fraud in furtherance of which the client has used the lawyer's
services;

(4) to secure legal advice about the lawyer's compliance with these Rules;

(5) to establish a claim or defense on behalf of the lawyer in a controversy between the
lawyer and the client, to establish a defense to a criminal charge or civil claim against
the lawyer based upon conduct in which the client was involved, or to respond to
allegations in any proceeding concerning the lawyer's representation of the client;

(6) to comply with other law or a court order; or

(7) to detect and resolve conflicts of interest arising from the lawyer’s change of
employment or from changes in the composition or ownership of a firm, but only if the
revealed information would not compromise the attorney-client privilege or otherwise
prejudice the client.

(c) Alawyer shall make reasonable efforts to prevent the inadvertent or unauthorized
disclosure of, or unauthorized access to, information relating to the representation of a
client.

Rule 1.7. Conflict of Interest: Current Clients.

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest
exists if:



(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer's responsibilities to another client, a former client or a
third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph
(a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and
diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding
before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

Rule 1.8. Conflict of Interest: Current Clients: Specific Rules.

(a) Alawyer shall not enter into a business transaction with a client or knowingly
acquire an ownership, possessory, security or other pecuniary interest adverse to a client
unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair and
reasonable to the client and are fully disclosed and transmitted in writing in a manner
that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given a reasonable
opportunity to seek the advice of independent legal counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the essential
terms of the transaction and the lawyer's role in the transaction, including whether the
lawyer is representing the client in the transaction.

(b) Alawyer shall not use information relating to representation of a client to the
disadvantage of the client unless the client gives informed consent, except as permitted
or required by these Rules.

(c) Alawyer shall not solicit any substantial gift from a client, including a testamentary
gift, or prepare on behalf of a client an instrument giving the lawyer or a person related
to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related
to the client. For purposes of this paragraph, related persons include a spouse, child,
grandchild, parent, grandparent or other relative or individual with whom the lawyer or
the client maintains a close, familial relationship.



(d) Prior to the conclusion of representation of a client, a lawyer shall not make or
negotiate an agreement giving the lawyer literary or media rights to a portrayal or
account based in substantial part on information relating to the representation.

(e) Alawyer shall not provide financial assistance to a client in connection with pending
or contemplated litigation, except that:

(1) alawyer may advance court costs and expenses of litigation, the repayment of which
may be contingent on the outcome of the matter;

(2) alawyer representing an indigent client may pay court costs and expenses of
litigation on behalf of the client; and

(3) alawyer representing an indigent client pro bono, a lawyer representing an indigent
client pro bono through a nonprofit legal services or public interest organization and a
lawyer representing an indigent client pro bono through a law school clinical or pro
bono program may provide modest gifts to the client for food, rent, transportation,
medicine and other basic living expenses. The lawyer:

(i) may not promise, assure or imply the availability of such gifts prior to retention or as
an inducement to continue the client-lawyer relationship after retention;

(i) may not seek or accept reimbursement from the client, a relative of the client or
anyone affiliated with the client; and

(iii) may not publicize or advertise a willingness to provide such gifts to prospective
clients.

Financial assistance under this Rule may be provided even if the representation is
eligible for fees under a fee-shifting statute.

(f) Alawyer shall not accept compensation for representing a client from one other than
the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer's independence of professional judgment or
with the client-lawyer relationship; and

(3) information relating to representation of a client is protected as required by Rule
1.6.

(g) Alawyer who represents two or more clients shall not participate in making an
aggregate settlement of the claims of or against the clients, or in a criminal case an
aggregated agreement as to guilty or nolo contendere pleas, unless each client gives
informed consent, in a writing signed by the client. The lawyer's disclosure shall include
the existence and nature of all the claims or pleas involved and of the participation of
each person in the settlement.

(h) A lawyer shall not:



(1) make an agreement prospectively limiting the lawyer's liability to a client for
malpractice unless the client is independently represented in making the agreement; or

(2) settle a claim or potential claim for such liability with an unrepresented client or
former client unless that person is advised in writing of the desirability of seeking and is
given a reasonable opportunity to seek the advice of independent legal counsel in
connection therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of action or subject
matter of litigation the lawyer is conducting for a client, except that the lawyer may:

(1) acquire a lien authorized by law to secure the lawyer's fee or expenses; and
(2) contract with a client for a reasonable contingent fee in a civil case.

() Alawyer shall not have sexual relations with a client unless a consensual sexual
relationship existed between them when the client-lawyer relationship commenced.

(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a)
through (i) that applies to any one of them shall apply to all of them.

Rule 1.9. Duties to Former Clients.

(a) A lawyer who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in which that
person's interests are materially adverse to the interests of the former client unless the
former client gives informed consent, confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or a substantially
related matter in which a firm with which the lawyer formerly was associated had
previously represented a client

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c)
that is material to the matter; unless the former client gives informed consent,
confirmed in writing,.

(c) A lawyer who has formerly represented a client in a matter or whose present or
former firm has formerly represented a client in a matter shall not thereafter:

(1) use information relating to the representation to the disadvantage of the former
client except as these Rules would permit or require with respect to a client, or when the
information has become generally known; or

(2) reveal information relating to the representation except as these Rules would permit
or require with respect to a client.



Rule 1.10. Imputation of Conflicts of Interest: General Rule.

(a) While lawyers are associated in a firm, none of them shall knowingly represent a
client when any one of them practicing alone would be prohibited from doing so by
Rules 1.7 or 1.9, unless

(1) the prohibition is based on a personal interest of the disqualified lawyer and does not
present a significant risk of materially limiting the representation of the client by the
remaining lawyers in the firm; or

(2) the prohibition is based upon Rule 1.9(a) or (b) and arises out of the disqualified
lawyer’s association with a prior firm, and

(i) the disqualified lawyer is timely screened from any participation in the matter and is
apportioned no part of the fee therefrom;

(ii) written notice is promptly given to any affected former client to enable the former
client to ascertain compliance with the provisions of this Rule, which shall include a
description of the screening procedures employed; a statement of the firm's and of the
screened lawyer's compliance with these Rules; a statement that review may be available
before a tribunal; and an agreement by the firm to respond promptly to any written
inquiries or objections by the former client about the screening procedures; and

(iii) certifications of compliance with these Rules and with the screening procedures are
provided to the former client by the screened lawyer and by a partner of the firm, at
reasonable intervals upon the former client's written request and upon termination of
the screening procedures.

(b) When a lawyer has terminated an association with a firm, the firm is not prohibited
from thereafter representing a person with interests materially adverse to those of a
client represented by the formerly associated lawyer and not currently represented by
the firm, unless:

(1) the matter is the same or substantially related to that in which the formerly
associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c)
that is material to the matter.

(c) A disqualification prescribed by this Rule may be waived by the affected client under
the conditions stated in Rule 1.7.

(d) The disqualification of lawyers associated in a firm with former or current
government lawyers is governed by Rule 1.11.

Rule 1.11. Special Conflicts of Interest for Former & Current Government
Officers & Employees.



(a) Except as law may otherwise expressly permit, a lawyer who has formerly served as a
public officer or employee of the government:

(1) is subject to Rule 1.9(c); and

(2) shall not otherwise represent a client in connection with a matter in which the
lawyer participated personally and substantially as a public officer or employee, unless
the appropriate government agency gives its informed consent, confirmed in writing, to
the representation.

(b) When a lawyer is disqualified from representation under paragraph (a), no lawyer in
a firm with which that lawyer is associated may knowingly undertake or continue
representation in such a matter unless:

(1) the disqualified lawyer is timely screened from any participation in the matter and is
apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the appropriate government agency to enable it to
ascertain compliance with the provisions of this Rule.

(c) Except as law may otherwise expressly permit, a lawyer having information that the
lawyer knows is confidential government information about a person acquired when the
lawyer was a public officer or employee, may not represent a private client whose
interests are adverse to that person in a matter in which the information could be used
to the material disadvantage of that person. As used in this Rule, the term "confidential
government information" means information that has been obtained under
governmental authority and which, at the time this Rule is applied, the government is
prohibited by law from disclosing to the public or has a legal privilege not to disclose
and which is not otherwise available to the public. A firm with which that lawyer is
associated may undertake or continue representation in the matter only if the
disqualified lawyer is timely screened from any participation in the matter and is
apportioned no part of the fee therefrom.

(d) Except as law may otherwise expressly permit, a lawyer currently serving as a public
officer or employee:

(1) is subject to Rules 1.7 and 1.9; and
(2) shall not:

(i) participate in a matter in which the lawyer participated personally and substantially
while in private practice or nongovernmental employment, unless the appropriate
government agency gives its informed consent, confirmed in writing; or

(ii) negotiate for private employment with any person who is involved as a party or as
lawyer for a party in a matter in which the lawyer is participating personally and
substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative
officer or arbitrator may negotiate for private employment as permitted by Rule 1.12(b)
and subject to the conditions stated in Rule 1.12(b).



(e) As used in this Rule, the term "matter" includes:

(1) any judicial or other proceeding, application, request for a ruling or other
determination, contract, claim, controversy, investigation, charge, accusation, arrest or
other particular matter involving a specific party or parties, and

(2) any other matter covered by the conflict of interest rules of the appropriate
government agency.

Rule 1.12. Former Judge, Arbitrator, Mediator or Other Third-Party
Neutral.

(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in connection
with a matter in which the lawyer participated personally and substantially as a judge or
other adjudicative officer or law clerk to such a person or as an arbitrator, mediator or
other third-party neutral, unless all parties to the proceeding give informed consent,
confirmed in writing.

(b) A lawyer shall not negotiate for employment with any person who is involved as a
party or as lawyer for a party in a matter in which the lawyer is participating personally
and substantially as a judge or other adjudicative officer or as an arbitrator, mediator or
other third-party neutral. A lawyer serving as a law clerk to a judge or other adjudicative
officer may negotiate for employment with a party or lawyer involved in a matter in
which the clerk is participating personally and substantially, but only after the lawyer
has notified the judge or other adjudicative officer.

(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that
lawyer is associated may knowingly undertake or continue representation in the matter
unless:

(1) the disqualified lawyer is timely screened from any participation in the matter and is
apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the parties and any appropriate tribunal to enable
them to ascertain compliance with the provisions of this Rule.

(d) An arbitrator selected as a partisan of a party in a multimember arbitration panel is
not prohibited from subsequently representing that party.

Rule 1.13. Organization as Client.

(a) A lawyer employed or retained by an organization represents the organization acting
through its duly authorized constituents.

(b) If a lawyer for an organization knows that an officer, employee or other person
associated with the organization is engaged in action, intends to act or refuses to act in a



matter related to the representation that is a violation of a legal obligation to the
organization, or a violation of law that reasonably might be imputed to the organization,
and that is likely to result in substantial injury to the organization, then the lawyer shall
proceed as is reasonably necessary in the best interest of the organization. Unless the
lawyer reasonably believes that it is not necessary in the best interest of the organization
to do so, the lawyer shall refer the matter to higher authority in the organization,
including, if warranted by the circumstances to the highest authority that can act on
behalf of the organization as determined by applicable law.

(c) Except as provided in paragraph (d), if

(1) despite the lawyer's efforts in accordance with paragraph (b) the highest authority
that can act on behalf of the organization insists upon or fails to address in a timely and
appropriate manner an action, or a refusal to act, that is clearly a violation of law, and

(2) the lawyer reasonably believes that the violation is reasonably certain to result in
substantial injury to the organization, then the lawyer may reveal information relating
to the representation whether or not Rule 1.6 permits such disclosure, but only if and to
the extent the lawyer reasonably believes necessary to prevent substantial injury to the
organization.

(d) Paragraph (c) shall not apply with respect to information relating to a lawyer's
representation of an organization to investigate an alleged violation of law, or to defend
the organization or an officer, employee or other constituent associated with the
organization against a claim arising out of an alleged violation of law.

(e) A lawyer who reasonably believes that he or she has been discharged because of the
lawyer's actions taken pursuant to paragraphs (b) or (c), or who withdraws under
circumstances that require or permit the lawyer to take action under either of those
paragraphs, shall proceed as the lawyer reasonably believes necessary to assure that the
organization's highest authority is informed of the lawyer's discharge or withdrawal.

(f) In dealing with an organization's directors, officers, employees, members,
shareholders or other constituents, a lawyer shall explain the identity of the client when
the lawyer knows or reasonably should know that the organization's interests are
adverse to those of the constituents with whom the lawyer is dealing.

(g) A lawyer representing an organization may also represent any of its directors,
officers, employees, members, shareholders or other constituents, subject to the
provisions of Rule 1.7. If the organization's consent to the dual representation is
required by Rule 1.7, the consent shall be given by an appropriate official of the
organization other than the individual who is to be represented, or by the shareholders.

Rule 1.14. Client with Diminished Capacity.



(a) When a client's capacity to make adequately considered decisions in connection with
a representation is diminished, whether because of minority, mental impairment or for
some other reason, the lawyer shall, as far as reasonably possible, maintain a normal
client-lawyer relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished capacity, is at
risk of substantial physical, financial or other harm unless action is taken and cannot
adequately act in the client's own interest, the lawyer may take reasonably necessary
protective action, including consulting with individuals or entities that have the ability
to take action to protect the client and, in appropriate cases, seeking the appointment of
a guardian ad litem, conservator or guardian.

(c) Information relating to the representation of a client with diminished capacity is
protected by Rule 1.6. When taking protective action pursuant to paragraph (b), the
lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the client,
but only to the extent reasonably necessary to protect the client's interests.

Rule 1.18. Duties to Prospective Client.

(a) A person who consults with a lawyer about the possibility of forming a client-lawyer
relationship with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has learned
information from a prospective client shall not use or reveal that information, except as
Rule 1.9 would permit with respect to information of a former client.

(c) Alawyer subject to paragraph (b) shall not represent a client with interests
materially adverse to those of a prospective client in the same or a substantially related
matter if the lawyer received information from the prospective client that could be
significantly harmful to that person in the matter, except as provided in paragraph (d).
If a lawyer is disqualified from representation under this paragraph, no lawyer in a firm
with which that lawyer is associated may knowingly undertake or continue
representation in such a matter, except as provided in paragraph (d).

(d) When the lawyer has received disqualifying information as defined in paragraph
(c), representation is permissible if:

(1) both the affected client and the prospective client have given informed consent,
confirmed in writing, or:

(2) the lawyer who received the information took reasonable measures to avoid
exposure to more disqualifying information than was reasonably necessary to determine
whether to represent the prospective client; and

(i) the disqualified lawyer is timely screened from any participation in the matter and
is apportioned no part of the fee therefrom; and



(i) written notice is promptly given to the prospective client.

Rule 3.3 Candor Toward the Tribunal.
(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement
of material fact or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to
the lawyer to be directly adverse to the position of the client and not disclosed by
opposing counsel; or

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a
witness called by the lawyer, has offered material evidence and the lawyer comes to
know of its falsity, the lawyer shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than
the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is
false.

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a
person intends to engage, is engaging or has engaged in criminal or fraudulent conduct
related to the proceeding shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the
proceeding, and apply even if compliance requires disclosure of information otherwise
protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts
known to the lawyer that will enable the tribunal to make an informed decision, whether
or not the facts are adverse.

Rule 3.4. Fairness to Opposing Party & Counsel.
A lawyer shall not:

(a) unlawfully obstruct another party' s access to evidence or unlawfully alter, destroy or
conceal a document or other material having potential evidentiary value. A lawyer shall
not counsel or assist another person to do any such act;

(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement
to a witness that is prohibited by law;

(c) knowingly disobey an obligation under the rules of a tribunal except for an open
refusal based on an assertion that no valid obligation exists;



(d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably
diligent effort to comply with a legally proper discovery request by an opposing party;

(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or
that will not be supported by admissible evidence, assert personal knowledge of facts in
issue except when testifying as a witness, or state a personal opinion as to the justness of
a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or
innocence of an accused; or

(f) request a person other than a client to refrain from voluntarily giving relevant
information to another party unless:

(1) the person is a relative or an employee or other agent of a client; and

(2) the lawyer reasonably believes that the person's interests will not be adversely
affected by refraining from giving such information.

Rule 3.5. Impartiality & Decorum of the Tribunal.
A lawyer shall not:

(a) seek to influence a judge, juror, prospective juror or other official by means
prohibited by law;

(b) communicate ex parte with such a person during the proceeding unless authorized to
do so by law or court order;

(c) communicate with a juror or prospective juror after discharge of the jury if:

(1) the communication is prohibited by law or court order;

(2) the juror has made known to the lawyer a desire not to communicate; or

(3) the communication involves misrepresentation, coercion, duress or harassment; or
(d) engage in conduct intended to disrupt a tribunal.

Rule 3.9. Advocate in Nonadjudicative Proceedings.

A lawyer representing a client before a legislative body or administrative agency in a
nonadjudicative proceeding shall disclose that the appearance is in a representative
capacity and shall conform to the provisions of Rules 3.3(a) through (c), 3.4(a) through
(¢), and 3.5.
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An indicator of farm financial health across the country, Chapter 12 bankruptcy provides
farmers and ranchers with increased flexibility for paying off debt, and is used when all
other options have been exhausted. AFBF Market Intel reports have long followed annual
filings of Chapter 12 farm bankruptcies, through good and bad years for the farm economy.

Unfortunately, as we look ahead to another year of declining farm receipts, particularly in
crop markets, we can look back to 2024 and see the impacts of that drop in income in the
increase in the number of farms filing for bankruptcy.

The U.S. Courts reports that 216 farm bankruptcies were filed in 2024, up 55% from 2023.
This is still 64% lower than the all-time high of 599 filings in 2019. However, 2024 is the end
of a four-year downward trend in bankruptcies, which appears to mark a turning point in

long-term farm financial health.

Calendar Year Chapter 12 Farm Bankruptcies By Region

2024 Filings Up 55% from 2023, Down 64% from 2019
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All but one region had increases in Chapter 12 bankruptcy filings last year. Bankruptt4y""
filings in territories and states outside the contiguous 48 states — designated “Other" by
the U.S. Courts — more than tripled in 2024, hitting a five-year high of 14 bankruptcies.
However, this is still lower than any year between 2007 and 2019.

Chapter 12 bankruptcies filed in the Northwest doubled from 2023 to 2024. With 12 filings,
they tied the Southwest for the region with the second fewest filings. The Southwest was
the only region with a decrease in filings (down 14% from 2023) after being the only region
to increase in Chapter 12 filings in 2023. After experiencing significant droughts and
weather-related losses in the Southwest in 2023, all states except Utah had lower weather
losses in 2024.

All other regions — Southeast, West, Northeast, Mid-Atlantic and Midwest — had double-
digit increases in filings from 2023 to 2024. The number of filings in each of these regions
varies drastically. The Northeast had a 25% increase to five Chapter 12 filings in 2024, one
more than in 2023. The Midwest had a 69% increase in 2024 to 71 filings. The Southeast
followed closely behind with 62 filings, a 55% increase.

As Row Crop Revenue Declines, Farm Bankruptcies Rise in Certain Regions

Row crop markets have experienced sharp decreases in cash receipts for three years, with
expected further declines of over 4% and 6% in corn and soybean receipts, respectively, in
2025. Cotton had a nearly 24% decrease in cash receipts in 2024 but is the only major row
crop forecast to post an increase in cash receipts in 2025. Chapter 12 bankruptcies lag
declines in farm income as farms must exhaust their ability to pay back debt before filing. It
is likely that the downward trend in net farm market returns, combined with even longer-
term declines in government payments in 2024 due to an outdated farm bill, drove more
farmers in the Grain Belt and South to their last resort of farm bankruptcy in 2024.
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2024 Chapter 12 Farm Bankruptcies By Region

Region Filings Year-over-Year Change*

Mid-Atlantic
Delaware, Maryland, New Jersey, New York, Pennsylvania, 23 +28%
Virginia & West Virginia
Midwest
lowa, lllinois, Indiana, Kansas, Kentucky, Michigan, Minnesota, 71 +69%
Missouri, Nebraska, North Dakota, Ohio, South Dakota &
Wisconsin
Northeast o
Connecticut, Maine, Massachusetts, New Hampshire, Rhode 5 +25%
Istand & Vermont
Northwest | . 12 +100%
Idaho, Montana, Oregon, Washington & Wyoming
Other 0
Alaska, Guam, Hawsii, Puerto Rico, the District of Columbia & 14 +250%
the Virgin Isiands
Southeast ;
Alabame, Arkanses, Florida, Georgia, Louisiana, Mississippi, 62 +55%
North Carolina, South Carolina & Tennessee
Sputhwest : 12 14%
Arizona, Colorado, New Mexico, Oklahoma, Texas & Utah
West

+55%
California & Nevada 17 o5%
*12-Month Period Ending in Dec 2024 Relstive to 12-Month Period Ending in Dec 2023
Fcuroe: U.S Ccurss; Farm Bureau Caiculations

Chapter 12 Bankruptcies by State

On a state level, the total number of bankruptcies widely varies. Thirteen states/territories
had no bankruptcies, while California had the most at 17.
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Chapter 12 Farm Bankruptcies in 2024 VER®

Chapter 12 Farm Bankruptcies, January 2024 Through December 2024
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The states and territories that had no filings in 2024 differ from 2023. In 2024, 14 states and
territories had zero filings. Seven states went from having no filings in 2023 to at least one
in 2024. Washington, D.C., had its first farm bankruptcy filing in the 215t century, and the
first instance in the same time frame that Tennessee has not had a filing.

Only 10 states had a decrease in filings in 2024. Pennsylvania and North Carolina tied for
the largest decrease in filings, three less than 2023, for both to have three filings in 2024.
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Year-Over-Year Change in Chapter 12 Farm Bankruptcies

Change in Chapter 12 Farm Bankruptcies. January 2024 Through December 2024 Compared to January 2023 Thiough December 2023

m American Farm Bureau Federation Source U5 Courts. Farm Bureau Calcuiations

Twenty-eight states and territories had an increase in filings in 2024, nine more than last
year. Michigan had the largest increase in filings with 12 cases, up from zero in 2023. Eight
other states and territories had double-digit filings in 2024: California (17), Nebraska (15),
Kansas (10), Arkansas (16), Louisiana (13), Puerto Rico (12), Georgia (11) and New York (10).

A Struggling Farm Economy

Net farm income in 2024 reached a four-year low, decreasing nearly 24% in just two years.
Lowered revenues and above-average production costs continue to squeeze farmers and
ranchers on both sides of the balance sheet, threatening farm liquidity — their ability to pay
off their financial obligations. As such, farm operating loans continue to surge to cover

expenses.

According_to the Kansas City Federal Reserve, non-real estate farm loans at commercial
banks rose 25% from the end of 2023 to 2024. At the same time, interest rates on
agricultural loans remain at decade-high levels. Interest expenses rose nearly 4% in 2024 to
over $29.5 billion, closely following a 4% increase in farm debt in 2024. Farm debt is
expected to continue to increase in 2025 to nearly $562 billion. As farms continue to carry
larger debt loads without increasing net cash revenue, they also experience worsening
credit. Loans across farm country, including real estate, production and agribusiness loans,
increased in “less than acceptable” loan ratings, signifying a larger share of loans at risk of
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nonpayment. Loans facing serious risk of default in the Seventh District of the Fedefdi™"
Reserve, which covers much of the Midwest, rose to the highest level since 2020.
Fortunately, farm delinquency rates remained under 1% in 2024.

Bankruptcy filing may not always be a solution for farms facing financial hardship. While ad
hoc assistance is expected to buoy net farm income through 2025, long-term trends
continue to dampen farm financials, particularly credit conditions. Nearly 2% of farmers will
be unable to qualify in 2025 for the loans they received in 2024, according_to the Federal
Reserve Bank of Chicago. In previous years, farmers and ranchers supported their credit
with continuously increasing farmland values, but those increases have slowed. The Federal
Reserve Bank of Chicago's estimates show farmland values in their district declining 1% in
2024 due to lower crop values. As farms lose options to support continued borrowing and
use up their limited working capital, many farms may close before reaching the point of

bankruptcy.
Conclusion

Increasing Chapter 12 bankruptcy filings provide a glimpse into the long-term conditions in
farm country. Farmers and ranchers filing for bankruptcy have exhausted all other
resources for covering their debt and expenses, and as the farm economy continues to be
squeezed by decreased receipts and increased expenses, farm financials will be strained.

As we enter the start of another planting season, many farmers are surely making tough
decisions on how to finance their operations. With all these factors in mind, they are also
still waiting on the ad hoc economic and disaster aid from the American Relief Act of 2025
to be dispersed to sustain their short-term operations. Long-term, these worsening credit
conditions highlight the calls for updated support for farmers as we enter the third year of

farm bill negotiations.
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Financial conditions during the past few years have been harsh for agricultural producers. Low commodity prices
and extreme weather conditions have decreased income for many farmers, making it more difficult for farmers to
repay their loan debt. For this reason, there has been a recent surge in farm bankruptcies
(https://www.reuters.com/article/us-usa-farms-bankruptcy/u-s-farm-bankruptcies-hit-an-eight-year-high-court-
data-idUSKBN1ZT2YE). Deciding whether to file for bankruptcy is not an easy decision to make, but there are
alternatives to bankruptcy (https://nationalaglawcenter.org/wp-
content/uploads/assets/articles/bankruptcy/Assessing-bankruptcy-option.pdf). However, these alternatives are
not always available. Filing for bankruptcy may be the only opportunity for a farmer who is greatly in debt to recover.
Because of the current market slump and ongoing pandemic, understanding which type of bankruptcy proceeding

for an agricultural producer is ever more important.

Bankruptcy Background
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Bankruptcy is governed by federal law. Title 11 of the United States Code contains the Bankruptcy Code which
provides the provisions for case administration, creditor claims, debtor’s estate, and bankruptcy relief. The chapters
of the Code containing debtor-relief provisions are specifically designed for particular types of debtors or different

outcomes for debtors.

in general, bankruptcy provides an opportunity for an individual or business to either liquidate assets or reorganize
debts. Chapter 7 of the Code provides the process for liquidation bankruptcy. Under liquidation bankruptcy, also
referred to as “straight bankruptcy,” a debtor will turn over all assets to a bankruptcy trustee who distributes cash
from the disposition of the assets to creditors, and obtains a discharge from the debts for the debtor. If a debtor
prefers rehabilitation or reorganization of their debts, they will file for bankruptcy under Chapters 11, 12, or 13,
depending on what type of debtor they are. For this type of bankruptcy, a debtor will retain their assets and develop

a plan to repay creditors.

Both types of proceedings seek to provide a debtor with a fresh start, but the outcomes largely differ. Therefore, a
farmer-debtor committed to filing for bankruptcy must determine what their goals are for during and after the
bankruptcy process. For a more in-depth discussion on the background of bankruptcy and the types of proceedings,

visit the Center’s Bankruptcy Overview (https://nationalaglawcenter.org/overview/bankruptcy/).
Chapter 12 Background

Bankruptcy law provides a unique type of proceeding directly tailored to agricultural producers. in 1986, Congress
responded to the financial crisis challenging farmers throughout the 1980s by enacting a temporary section of the
Bankruptcy Code specifically applicable to farmers known as Chapter 12. Since then, many changes have been made
to Chapter 12. A significant change to the chapter came in 2005 when Congress passed the Bankruptcy Abuse
Prevention and Consumer Protection Act. This piece of legislation made Chapter 12 a permanent part of the Code,
and also extended eligibility to fishermen. Recently, the enactment of the Family Farmer Relief Act of 2019 increased
the Chapter 12 operating debt cap from $4,153,150 to $10 million, meaning farmers with debts not exceeding $10

million are eligible to file for Chapter 12 bankruptcy.

In creating Chapter 12, Congress sought to provide a framework that would enable a farmer to successfully
reorganize their finances so they could repay all or part of their debts while also keeping the farm operation in
business. Chapter 12 may be a desirable course, but the farmer or farm business must meet the eligibility
requirements. In general, Chapter 12 is available to a “family farmer” with “regular annual income.” 11 US.C. §
101(19). A “family farmer” includes not just an individual debtor, but also an individual and their spouse,
corporations, cooperatives, and partnerships. The Code sets forth specific eligibility requirements for the different

types of petitioners.

To qualify for Chapter 12 bankruptcy, individual petitioners must satisfy a four-part eligibility test: (1) they are
engaged in a farming operation (https://www.law.cornell.edu/definitions/uscode.php?
width=840&height=800&iframe=true&def_id=11-USC-1049145805-
71778017&term_occur=999&term_src=title:11:chapter:1:section:101); (2) their debts do not exceed $10 million; (3)
no less than fifty percent of their debts arise from farming; (4) and more than fifty percent of their income comes
from farming for the taxable year preceding filing or in each of the second and third taxable years preceding filing.

11 U.S.C 8 101(18)(A).
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Corporations, cooperatives, and partnerships are also subject to an eligibility test, but six requirements must be
met: (1) at least fifty percent of stock or equity is held by one family and its relatives; (2) those family members
conduct the farming operation; (3) have at least eighty percent of the family’s assets relate to the farming operation;
(4) the family's debts do not exceed $10 million; (5) more than fifty percent of the family’s debts arise from the
farming operation; (6) and if the debtor is a corporation issuing stocks, the stocks cannot be publicly traded. 11

U.S.C. § 101(18)B).
Advantages of Chapter 12

A debtor who meets the Chapter 12 eligibility requirements is not immediately required to file under that chapter.
Most likely a debtor that is eligible to file under Chapter 12 will also be eligible to file under Chapters 7, 11, and 13.
Depending on the debtor’s situation, one of those chapters may better serve their bankruptcy goals. However, unlike

other bankruptcy chapters, Chapter 12 was created to protect farmer interests.

One situation in which a family farmer may prefer a Chapter 12 proceeding over another type of bankruptcy is when
the goal is to continue the farming operation. Although chapters 11 and 13 allow the debtor to continue their
business operations, Chapter 7 does not. A Chapter 7 filing will cause an immediate stop to all farming activity and
each of the farmer’s assets will be liquidated. This type of bankruptcy is the quickest and least expensive, and for a
farmer interested in discontinuing their farming operation, Chapter 7 will satisfy that objective. However, for a

debtor intending to continue the farming operation, Chapter 12 is the more appropriate type of bankruptcy.

When it comes to repaying creditors, Chapter 12 may better serve a farmer’s goals because it provides a farmer with
far more flexibility and control over reorganization of their debts than other types of bankruptcy. When a debtor
files for reorganization bankruptcy, they are required to propose a plan for how their creditors will be repaid. A
Chapter 12 filing grants a farmer the ability to consider past production expenses, income, and future plans to make
their repayment plan is practical. Debtors in Chapter 13 are individuals “whose income is sufficiently stable and
regular,” and the payment plans usually require monthly payments. 11 U.S.C. 8 101(30). Because of the nature of the
farming industry, many farmers would have difficulty making regular monthly payments to creditors. Thus, Chapter
12 will likely be more useful because it allows farmers to propose a repayment plan with seasonal payments that

coincides with harvesting and marketing of the farmer’'s commodities, unlike the other chapters of bankruptcy.

Another reason a farmer may prefer to initiate a Chapter 12 proceeding over another type of bankruptcy is to sell
assets. Debtors in bankruptcy often seek to sell assets for the purpose of funding their business operations.
However, the Bankruptcy Code requires Chapter 11 and 13 debtors to meet strict standards in order to properly sell
assets. The Code requires these debtors sell property “free and clear” of liens. 11 U.S.C. 8 363(f). Meanwhile, a farmer
in Chapter 12 is not restricted to these requirements if the farmer is selling “farmland or farm equipment.” Being
able to sell these assets free and clear of liens enables farmers to pay down their debts and end the bankruptcy

process successfully.

Additionally, Chapter 12 provides tax advantages for farmers selling assets. A Chapter 11 debtor is required to pay
any capital gains produced by a sale of assets. This tax will be treated as a priority claim, which means the debtor
must pay the full amount of the claim. However, for farmers in Chapter 12, tax claims arising from “the sale . . . of

any property used in the debtor’s farming operation” are treated as unsecured claims instead of priority claims. 11
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U.S.C. 8 1232(a). Unsecured claims in bankruptcy are claims that may not have to be paid in full or at all. This is a
great advantage for a farmer under Chapter 12 because the income from the sale will not be restricted to repay a

tax claim.

One last advantage of Chapter 12 over Chapters 11 or 13 is that Chapter 12 debtors may modify any secured loan
through a legal principle called “cramdown.” Cramdown is where the debtor pays the present market value of the
property rather than the amount owed on the loan. For example, if a debtor owes $40,000 on a loan and the
underlying asset for the loan is worth $25,000, the debtor can reduce the loan debt to the present market value of
$25,000. Though cramdown is available in Chapters 11 and 13, the Bankruptcy Code has limited a debtor’s ability to
use cramdown on the mortgage of their principal residence. However, this restriction does not exist in Chapter 12.
Thus, a Chapter 12 farmer-debtor can use cramdown to have the principal balance of the mortgage reduced to the
current value of the property. Using cramdown on a mortgage can be significant for a farmer that lives on the same

land they farm.

To read about the entire Chapter 12 bankruptcy process, click here (https://nationalaglawcenter.org/wp-

content/uploads/assets/articles/bankruptcy/Overview-of-Bankruptcy-Law.pdf).
To read Chapter 12 of the Bankruptcy Code, click here (https://www.law.cornell.edu/uscode/text/11/chapter-12).

For more National Agricultural Law Center information on Bankruptcy, click here

(https://nationalaglawcenter.org/research-by-topic/bankruptcy/).
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Litigator’s Perspective

By J. DAviD KREKELER

Why Might Farmers Be
Choosing Subchapter V?

arm bankruptcy filings under chapter 12 have

been declining over the last several years.

Wisconsin led the nation in chapter 12 reor-
ganization case filings in 2017, 2018 and 2020. The
filings over the last five years have been the low-
est since chapter 12 was made permanent in 2005,
with only four cases filed in 2023 and only two as
of November 2024.' The trends have been the same
nationally (Exhibit 1 shows the number of chapter 12
cases filed in 2017-24). While farm reorganizations
have declined, filings under subchapter V have dra-
matically increased, as illustrated in Exhibit 2.

There are a lot of possible reasons for this
decline, and it is almost certainly due to no single
factor. For example, the total number of U.S. farms
has dropped by nearly 150,000 since 2017.

Farmers saw record-breaking income in 2022,
but that dropped precipitously from 2023-24. Land
values have continued to increase, providing farm-
ers with more collateral and more equity cushion, as
well as the ability to stave off a bankruptcy filing for
a longer period of time.

However, the numbers also suggest that more
farmers might be seeking subchapter V relief, thus
lowering the numbers for chapter 12. While farm
bankruptcies have been dropping, the number of
subchapter V cases has grown steadily. A compari-

1 During this same period, since 2020, the author’s firm has filed four farm cases
under chapter 11, and two of those were under subchapter V.
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son of the costs and benefits of these two forms of
relief reveals some good reasons as to why some
farmers are among the small businesses taking
advantage of subchapter V.

Factors Favoring SubchapterV
Trustee Assistance

Subchapter V trustees may assist in getting a plan
confirmed. Section 1183(b)(7) of the Bankruptcy
Code provides that the trustee is to facilitate the
development of a consensual reorganization plan.

The handbook for subchapter V trustees directs
the trustee to discuss a proposed plan with the debt-
or and the debtor’s principal creditors. It specifi-
cally states that the trustee should be proactive in
promoting and facilitating planned negotiations. It
also points out that the trustee may even participate
in plan negotiations. Chapter 12 trustees rarely per-
form such a function.

Status Conference

A status conference is required to be held by the
court within 60 days after the order for relief.? The
debtor is required to file a report at least 14 days
prior to the conference, and this report is to detail
the debtor’s efforts to attain a consensual plan.?

Some might say that these requirements make
subchapter V less attractive, but in many respects,
this early requirement to work on a plan is beneficial
to the debtor. It better prepares the debtor to meet
the 90-day deadline for filing a plan. While chap-
ter 12 debtors could certainly do this on their own,
these requirements ensure that progress is being
made, and progress is good for the debtor.

2 §188(a).
3 §1188(c).
R
a '
3,000 2,647
e 1,985
2,000 1,717 1,592
1,500 1,118
1,000
500
]
Fiscal Year Fiscal Year Fiscal Year Fiscal Year Fiscal Year
2020 2021 2022 2023 2024
\_ Source: US. Department of Just/cej
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Overview

The founders of our country believed that debtors should have an opportunity for a fresh start. The
Constitution authorizes Congress to create bankruptcy laws. U.S. Const. Art. I, Sect. 8. The U.S. Supreme
Court has stated, “Bankruptcy gives to the honest but unfortunate debtor...a new opportunity in life and a
clear field for future effort, unhampered by the pressure and discouragement of preexisting debt.” Local Loan
Co. v. Hunt, 292 U.S. 234, 244 (1934). This fresh start occurs through a “bankruptcy discharge,” which
generally releases debtors from personal liability for certain debts, preventing creditors from collecting those

debts in the future.

The current Bankruptcy Code (enacted in 1978) created six different types of bankruptcy cases. These

bankruptcy provisions are usually referenced by the number of the Chapter in the Code where they are found.

» Chapter 7 — Liquidation

o Chapter 9 - Municipalities

» Chapter 11 — Business Reorganization

o Chapter 12 — Family Farmer Reorganization

o Chapter 13 — Individuals with Regular Income

o Chapter 15 — Cross-Border Insolvency

https://www.calt.iastate.edu/article/review-farm-bankruptcy 1714
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In 2019, Congress passed the Small Business Reorganization Act, which provides a new option for small
businesses wishing to reorganize. This new provision, Subchapter V of Chapter 11, is available only to small
business debtors with no more than $2,725,625 in debt. The CARES Act temporarily expanded this limit to

$7,500,000.

Although Chapter 12 is specifically designed for the family farmer, farmers may file for bankruptcy relief

under Chapters 7, 11, 12, or 13. Each provision has advantages and limitations.

Initiating a Case

A voluntary bankruptcy case is commenced by filing a petition with the bankruptcy court. The filing of the

petition constitutes an “order of relief.” 11 U.S.C. § 301.

Automatic Stay

Although the provisions of the different chapters are very different, they all share the protection of an
“automatic stay.” At the time a bankruptcy petition is filed, the automatic stay temporarily halts lawsuits,
foreclosures, garnishments, and creditor collection activities. The length and application of the stay vary
according to the type of bankruptcy. Because of the automatic stay, the bankruptcy court generally oversees

tax claims, tax determinations, and tax discharges in bankruptcy.

Chapter 7

Chapter 7 is a liquidation bankruptcy. This means that the farmer is getting out of business. The debtor
initiates this relief by filing a petition, including a schedule of assets and liabilities, a schedule of income and
expenses, a statement of financial affairs, and a schedule of contracts and unexpired leases. This filing creates
an “estate” comprising all of the debtor’s property. In a Chapter 7 action, the court appoints a trustee to collect
the debtor’s non-exempt assets, reduce some to cash, and make distributions to creditors as provided in the
Code. Secured creditors generally retain the benefit of their security interests in particular collateral. An
unsecured creditor, upon making a proof of claim, receives payment under Chapter 7 only if proceeds from
assets not pledged to secured creditors are available to sell. Then, unsecured creditors generally collect on a
pro-rata basis in relation to the amount of their claims, as compared to the overall debt. But first, the trustee

must pay the cost of administration and priority unsecured claims, such as child support and tax debt.

Individuals, partnerships, and corporations (with some exceptions) can file for Chapter 7 bankruptcy
protection, but only individuals can receive a discharge, releasing them from personal liability for certain
dischargeable debts. Some debts, such as child support, are not dischargeable in bankruptcy. Likewise, only
individual debtors are allowed to keep assets considered “exempt” under either the Bankruptcy Code and state

law. 11 U.S.C. § 522. The Bankruptcy Code allows states to replace federal exemptions with their own. In some
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jurisdictions, the individual debtor may choose between the federal exemptions or the state law exemptions.

Some of the federal bankruptcy exemptions include:

+ Automobile ($4,000 in equity in one vehicle)

+ Child Support and Alimony

» Health Aids

» Implements, books, and tools of the trade up to $2,525.

+ Jewelry (up to $1,700)

o Personal Injury Settlement up to $25,150

+ Animals, crops, clothing, appliances and furnishings, books, household goods, and musical instruments
(up to $625 per item or $13,400 total)

» Pensions and IRAs up to $1,362,800

» Homestead ($25,150 in equity)

The States of Illinois and Iowa (see, e.g., lowa Code § 627.6; Iowa Code §8 499A.18, 561.2, 561.16) provide

their own state exemptions. Wisconsin applies the federal exemptions.

Corporations or partnerships liquidating under Chapter 7 must distribute all of their assets to creditors.
Corporations are terminated after a Chapter 7 liquidation. General partners remain personally liable for the

unpaid debt of a partnership after a liquidation.

The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 prohibits debtors from discharging
debt under Chapter 7 if they have the “means” or income to make payments over a period of time to creditors.
These debtors must instead file for Chapter 13 relief. Chapter 13 is generally designed for the discharge of

consumer debt, not business debt.

In a Chapter 7 bankruptcy, the secured creditor is generally entitled to retrieve non-exempt collateral, unless
the debtor chooses to redeem or reaffirm the debt. Debtors typically have 30 days from the filing of the
petition to make this declaration. Secured creditors are not entitled to the value of the collateral in excess of

the debt owed.

The primary advantages of a Chapter 7 liquidation bankruptcy are that it is relatively inexpensive, and it

generally requires only 9o days from filing to discharge.

Chapter 11

Chapter 11 of the Bankruptcy Code allows business debtors to reorganize their debt and continue operating
their business. It is not well designed for a farming business because of its “absolute priority” rule (described
below), its administrative complexity, and its expense. It is, however, the only bankruptcy reorganization

option for a farming business with debt exceeding $10 million.

https://www.calt.iastate.edu/article/review-farm-bankruptcy
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A Chapter 11 petition may be filed by individuals, partnerships, and corporations, with certain exceptions.
Along with the petition, the debtor must file schedules of assets and liabilities, a schedule of current income
and expenditures, a schedule of executory contracts and unexpired leases, and a statement of financial affairs.

Chapter 11 has no debt limit.

In a Chapter 11 case, the “debtor in possession” acts as a fiduciary, responsible for accounting for property,
examining and objecting to claims, and filing information reports. A United States trustee supervises the
administration of the case. The trustee, for example, conducts a meeting of the creditors. A creditors’
committee ensures fair representation to the unsecured creditors. The debtor has 120 days after the filing of
the petition to file a reorganization plan, and 180 to have the plan “accepted” by the creditors. The court can
extend these deadlines if necessary. Creditors have the right to reject a plan. To be confirmed, at least one

class of impaired creditors must accept the plan.

Any party in interest may file an objection to confirming the plan. The court will hold a confirmation hearing,

after which the court must find that the plan is:

+ Feasible

» The court must find that confirmation is not likely to be followed by liquidation or the need for
another reorganization.

» Proposed in good faith

+ In the best interest of creditors

+ Providing adequate protection payments to secured creditors if the stay, use, sale, or lease of assets
under the bankruptcy will result in a decrease in the value of the collateral

» Providing that claims and interests are designated in classes (i.e., secured, unsecured with priority,
unsecured, etc.)

» Providing that any classes of claims or interests that are impaired or unimpaired under the plan are
specified

 Providing that the debtor may not receive or retain any property under the plan unless claims of the
impaired dissenting classes of unsecured creditors are paid in full (or the debtor contributes new value).
An impaired class of creditors accepts a plan only if it is approved by two-thirds in amount and a

majority in number of the holders of claims who cast votes.

 In other words, the plan must provide for the payment of all debt unless the creditors agree
otherwise. (absolute priority)

« Otherwise in compliance with the Bankruptcy Code

The Court has a “mandatory independent duty” to determine whether the plan conforms to these
requirements. The confirmation of the plan discharges the debtor from debts that arose before the date of the
confirmation. Once the plan is confirmed, the debtor must make payments and is contractually bound by the

plan of reorganization. Confirmation vests the property of the estate in the debtor. The automatic stay is
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lifted, and any default after confirmation means that creditors can use state law remedies to collect. Once the

estate has been fully administered, a final decree closing the estate is entered.

Chapter 11 can provide longer payment schedules, including 15 to 30 years for real estate and three to seven
years for machinery. Interest rates are generally two percent greater than the yield on U.S. Treasury notes or
bonds. After filing, the debtor must seek approval of the court to obtain additional secured debt. Similarly, the
use of cash collateral is not allowed absent approval of creditors or the court. The court requires monthly
reports, and the trustee fees are paid by the debtor. Chapter 11 provides no specific time period for making
repayments under the confirmed plan. The feasibility requirement, however, limits the length to one that is

reasonable. For many smaller business debtors, the period is three to five years.

Chapter 12

Originally enacted in 1986 to provide temporary relief for “family farmers,” Congress made Chapter 12
permanent in 2005. Chapter 12 was created during the farm crisis of the 1980s because Chapter 11 was
unworkable for these debtors. Most significantly, the absolute priority rule of Chapter 11 prevented farm
debtors from retaining any equity interest in their farm over the objection of unsecured creditors, unless those
creditors were paid in full. It was also administratively burdensome and costly. In most cases, financially
distressed farmers had no choice but to liquidate. Since the inception of the Chapter 12 bankruptcy, Congress
has provided debtors with favorable tax treatment to allow them to downsize and remain in business. This

special tax provision is discussed more thoroughly below.

Eligibility - Individuals

A Chapter 12 case may be filed by a “family farmer or family fisherman with regular annual income.” [i] 11
U.S.C. § 109(f). To qualify as a “family farmer” eligible for Chapter 12 bankruptcy, the following requirements

must be met:

» Must be engaged in farming operations at the time of filing.

» Does not generally include former farmers or those who are engaged in farm-related businesses or
lease-only activities, but off-farm income can be used to make payments. In re Williams, No. 15-
11023, 2016 Bankr. LEXIS 1804 (W.D. Ky.).

» Farmer's debts cannot exceed $10,000,000 (adjusted every three years).

» The original debt limit was $1,500,000, which was raised to $3,237,000 in 2005. By 2019, inflation
had increased the limit to $4,411,400, but this amount kept some otherwise “family farmers” from
qualifying for Chapter 12 protection. On August 23, 2019, the Family Farmer Relief Act of 2019
went into effect. This law increased the amount of debt a “family farmer” may have to $10,000,000.

» Fifty percent of this index-adjusted debt must arise from the farming operation.

» The home mortgage is included only if it secures the farm debt.
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« Must have earned more than half of gross income from farming in year prior (or in each of the 2”4 and
3™ years prior to the filing).

» Gross income, evidenced on line 9 of Schedule F should be used (not gross receipts). Tax return is

prima facie evidence.

11 U.S.C. § 101(18).

Eligibility - Entities
Corporations or partnerships, including LLCs, are eligible for file for Chapter 12 bankruptcy protection if:

+ More than 50 percent of the outstanding stock or equity is held by one family, or by one family and the
relatives of the members of such family (relative is interpreted broadly);

» The family or such relatives must conduct the farming operation;

» At least 80 percent of the value of its assets consists of assets related to the farming operation;

+ The total indebtedness cannot exceed $10,000,000 (less for a commercial fishing operation);

» At least 50 percent of its aggregate non-contingent, liquidated debts on the date the case is filed, arise out

of the farming operation owned or operated by such corporation or such partnership; and

+ Residential debt exclusion can count if a shareholder or partner lives in the house,
even if they are not involved in the farming operation.

» No stock is publicly traded

Chapter 12 Commencement

To initiate a Chapter 12, the debtor files a petition including a schedule of assets and liabilities, a schedule of
current income and expenses, a schedule of executory contracts and unexpired leases, and a statement of
financial affairs. Husbands and wives may file joint or individual petitions. Upon filing, the automatic stay
begins, and a trustee is appointed to oversee the case. The clerk provides notice of the proceeding to all

creditors listed in the paperwork filed by the debtor.

The Proposed Plan

The debtor must file a plan within 9o days of the bankruptcy petition (unless the court extends the deadline).
The plan payment period is generally three years unless the court approves a longer plan “for cause.” 11 U.S.C.
§ 1222(c). The longer period is required if the plan does not propose to pay 100 percent of child support or

alimony claims. In that case, the five-year plan must propose to spend all of the debtor’s disposable income.

Chapter 12 offers a number of favorable tax and non-tax related provisions to debtors. The most helpful non-

tax provision of Chapter 12 is the abrogation of the absolute priority rule. Instead of requiring debtors to
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repay all debt, Chapter 12 requires that unsecured creditors must receive as much as they would in a Chapter 7

liquidation. Additional non-tax requirements of a Chapter 12 plan include:

+ Net disposable income must be paid to the trustee for distribution to unsecured creditors until discharge.
11 U.S.C. § 1222(a)(1).

« The plan must provide for full payment, in deferred cash payments, of all priority claims under 11 U.S.C.
§ 507, unless the holder of the claim agrees to accept less favorable treatment, 11 U.S.C. § 1222(a)(2).

s The plan must provide the same treatment for each class of claim or interest within a particular class

unless the holder of claim or class agrees to less favorable treatment, 11 U.S.C. § 1222(a)(3).

In addition to these requirements, the Chapter 12 plan may include these provisions:

+ The plan may treat claims for a consumer debt of the debtor where the debtor is a co-obligor differently
than other unsecured claims, 11 U.S.C. § 1222(b)(1).
+ The plan may modify the rights of holders of secured claims, including the rights of residential mortgage

lenders, 11 U.S.C. § 1222(b)(2);

« Contracts for repayment of secured debt can be extended or re-amortized (15 to 30 years for real
estate or three to seven years for machinery). Interest paid on secured claims is typically two
percent above the yield on a U.S. Treasury note or bond. Till v. SCS Credit Corp., 541 U.S. 465
(2004).

+ The plan may provide for the curing or waiving of any default, 11 U.S.C. § 1222(b)(3);

+ The plan may provide for payments on any unsecured claim to be made concurrently with payments on
any secured claim or other unsecured claim, 11 U.S.C. § 1222(b)(4);

+ The plan may permit the debtor to assume, reject or assign any executory contract of unexpired lease of
the debtor to the extent permitted by 11 U.S.C. § 365 and to the extent not previously rejected by the
debtor, 11 U.S.C. § 1222(b)(6);

o The plan may provide for payment from either property of the estate or other property of the debtor, 11
U.S.C. § 1222(b)(7);

+ The plan may provide for the sale of all or any part of the property of the estate or the distribution of all
or any part of the property of the estate among those having an interest in the property, 11 U.S.C. §
1222(b)(8); and

+ The plan may provide for the payment of allowed secured claims for a discretionary period—including

beyond the period of the plan for making payments to the trustee, as determined by the debtor, 11 U.S.C.
§ 1222(b)(9).

Operation of the Farm During Pendency of the Case

The debtor will continue to operate the farm as provided in 11 U.S.C. § 1203. As a fiduciary of the bankruptcy
estate, the debtor must pay all taxes owed to the IRS and state taxing authorities. The debtor may also engage

in the following activities:

https://www.calt.iastate edu/article/review-farm-bankruptcy

7/14




5/25/25, 2:02 PM A Review of Farm Bankruptcy | Center for Agricultural Law and Taxation

+ Dispose of property in the estate in the ordinary course of business without notice and a hearing.

+ This means that the debtor can use proceeds from sales of grain, livestock, and milk not pledged to a
secured creditor for living expenses and for continued farming activities.
» The debtor may obtain unsecured credit in the ordinary course of business, and the debt will be allowable
as an administrative expense under 11 U.S.C. § 503(b)(1).
+ The Chapter 12 trustee may sell machinery or farmland or farm equipment free and clear of any interest
of an entity other than the estate under circumstances other than those permitted by 11 U.S.C. § 363(f),
the latter of which is available to the debtor.

 This provision is unique to chapter 12 cases and allows for the right sizing of farming operations

prior to the proposal of a chapter 12 plan.

The debtor, however, must receive court approval for the following:

» Using, selling or leasing property in the non-ordinary course of business. This includes the sale or
purchase of machinery or livestock or real property. 11 U.S.C. § 363(c).
 Using cash collateral. If the cash collateral is used, adequate protection must be provided.

» To acquire secured or priority debt. 11 U.S.C. §1206.

Plan Confirmation

Within 45 days of the debtor filing the plan, the court will hold a confirmation hearing to ensure that the
requirements of the Code are met. To be confirmed, the debtor bears the burden to show that the plan must

meet the following requirements set forth in 11 U.S.C. § 1225:

» The plan was proposed in good faith.

» All fees and costs are paid.

« The plan meets the “best interest of the creditors test,” meaning that the property to be distributed to pay
unsecured claims is equal to or greater than the amount that would be paid on each claim in a Chapter 7
case.

» The plan must provide for the secured creditor in one of three ways: (1) through a consensual agreement
with the debtor, (2) by surrendering the collateral to the creditor, or (3) by allowing the secured creditor

to retain the lien and receive the present value of the secured portion of its claim.

» Adequate protection must be provided to secured creditors to protect the value of their interest in
the collateral retained by the debtor. 11 U.S.C. § 1205(b)(1)—(3).
+ The plan must be “feasible,” meaning that the debtor will be able to make all required payments.
+ The debtor must be current on post-petition domestic support obligations.

+ If an unsecured claim holder or the trustee objects, the plan will be confirmed if:

+ The plan devotes all disposable income to making payments under the plan,
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 The value of the property to be distributed under the plan is not less than the debtor’s disposable
income, or
« The property to be distributed under the plan on account of an unsecured claim has a value, as of

the effective date of the plan, not less than the amount of the claim.

With rare exception, confirmation of the Chapter 12 plan vests all property of the estate in the debtor. 11
U.S.C. § 1227(b). This property will be free and clear of any claim or interest of any creditor provided for in the

plan. 11 U.S.C. § 1227(c).

Once the plan is confirmed, the trustee distributes funds to creditors according to the terms of the plan. The
debtor must provide the trustee with a monthly report. The Chapter 12 debtor receives a discharge only after
all of the plan payments are made. Debt such as alimony or child support is not dischargeable. Rarely, the
debtor may receive a “hardship” discharge for extraordinary circumstances, even if all payments are not made.
A standard discharge under 11 U.S.C. § 1228(a) covers all debts of the debtor provided for by the plan, with the
exception of secured debts to be paid beyond the plan term and any debts specifically excepted from discharge

under 11 U.S.C. § 523(a).

Taxation in Bankruptcy

A separate taxable bankruptcy estate is created when an individual seeks Chapter 7 or Chapter 11 bankruptcy
protection. In these cases, the trustee files a Form 1041 on behalf of the estate. At the conclusion of the
proceedings, the debtor takes over any remaining tax attributes, including those that first arose during the

administration of the bankruptcy estate.

No separate taxable bankruptcy estate is created in Chapter 12 or when a corporation or partnership seeks
bankruptcy protection. In a Chapter 12 bankruptcy, the debtor continues to file the same federal income tax
returns that were filed prior to the bankruptcy petition, Form 1040 or 1040-SR, U.S. Individual Income Tax
Return. The debtors report all income received during the entire year and deduct all allowable expenses. Debt
canceled due to the debtor's bankruptcy is not included in income. I.R.C. § 108(A)(1)(a). To the extent the
debtor has any losses, credits, or basis in property that were previously reduced as a result of canceled debt,

these reductions must be included on the debtor's return.

Tax Claims

Tax liens are secured claims. Federal tax liens arise at the time the tax is assessed and attach to all the
taxpayer's property, as well as the taxpayer's after-acquired property. The lien continues until the tax and
related penalties and interest are paid. Because the IRS may enforce its lien even if the tax debt is discharged,
bankruptey should be filed before the IRS files its lien.
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In a bankruptey, federal tax claims secured by a federal tax lien that are valid against the bankruptcy trustee
are usually satisfied first. After that, unsecured federal tax claims generally must compete with other
unsecured claims. Whether they are paid will depend upon their assigned priority. 11 U.S.C. § 507. Outside of
Chapter 12, most tax claims are priority unsecured claims. Unsecured claims without a priority status are
satisfied last. A special rule impacts tax claims secured with perfected tax liens in a Chapter 7 case. 11 U.S.C.
724(b). These claims are satisfied after unsecured priority seven claims (including administrative expenses

and domestic support claims) and just before unsecured priority eight claims (priority unsecured tax claims).

Creditors (including the IRS) must file a proof of claim with the bankruptcy court. A claim for taxes can be
either a claim secured by a perfected tax lien or an unsecured claim. Perfected liens generally pass through

bankruptcy proceedings unaffected, even if the debtor's personal liability for the debt is discharged.

Chapter 11 plans will not be confirmed if the IRS or state taxing authority holding an unsecured priority tax
claim objects to the plan unless the plan provides that the holder will receive regular installment payments in

cash:

« In an amount equal to the allowed amount of the claim;
« over a period no longer than five years from the date of the petition; and

« in a manner no less favorable than the most favored nonpriority unsecured claim

If the IRS makes a special request, the court will not confirm a reorganization plan if the principal purpose of
the reorganization plan was the avoidance of taxes. 11 U.S.C. 1129(d). This provision does not apply to Chapter

12.

Special Chapter 12 Tax Rule

A key change implemented by the BAPCPA was the addition of 11 U.S.C. § 1222(a)(2)(A). This provision
retained the requirement that a Chapter 12 must provide for full payment of § 507 priority unsecured claims,
but stated that claims owed to a governmental unit that arose as a result of the “sale, transfer, exchange, or
other disposition of a farm asset used in the debtor’s farming operation” were treated as general unsecured

claims subject to discharge.

Stripping these claims of their priority was intended to allow Chapter 12 confirmations that otherwise would
be denied because of large capital gain or depreciation recapture arising from the sale of farm assets. Before
this rule, if a farmer sold assets in an effort to raise cash to allow the farming operation to continue, the tax bill
generated by the sale subsumed a good part of the proceeds and robbed the debtor of the cash needed to make

payments under a plan. The plan would fail because it would not be feasible.

Although helpful, 11 U.S.C. § 1222(a)(2)(A) led to a split in the circuits regarding whether the rule applied to
prepetition and post-petition sales. Ultimately, the United States Supreme Court sided with the Ninth Circuit
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and ruled that the special rule applied only to prepetition sales. Hall v. U.S., 132 S. Ct. 1882 (2012). The 5-4
decision made it nearly impossible for farmers to discharge in a Chapter 12 bankruptcy capital gains tax or
depreciation recapture income arising due to the sale of property after the filing of the petition. This

prevented debtors from right-sizing once the bankruptcy petition was filed.

On October 26, 2017, The Family Farmer Bankruptcy Clarification Act of 2017 fixed this problem by creating

new 11 U.S.C. § 1232. The provision states:

« Any unsecured claim of a governmental unit against the debtor or the estate that arises before the filing
of the petition, or that arises after the filing of the petition and before the debtor’s discharge under
section 1228, as a result of the sale, transfer, exchange, or other disposition of any property used in the

debtor’s farming operation—

« shall be treated as an unsecured claim arising before the date on which the petition is filed;
« shall not be entitled to priority under section 507;
« shall be provided for under a plan; and

» shall be discharged in accordance with section 1228.

In other words, if a debtor sells property after the Chapter 12 has been filed, the special priority-stripping rule
applies to the gain in the same way as if the assets were sold before the filing. By treating tax claims as general
unsecured claims, farmers can retain more property necessary to continue their farming operation rather than

being forced to sell it to pay off tax liability.

Which Claims Qualify?

There remains some debate among courts as to what claims (beyond those arising from capital gain from the
sale of a farming asset) are impacted by the priority-stripping provisions of § 1222 (now § 1232). Courts often
apply a five-factor test in making this determination: The claim arose (1) as a result of (2) the sale, transfer,

exchange, or other disposition (3) of any property (4) used in (5) the debtor’s farming operation. Courts have

found this to include income from the sale of crops and livestock, Knudson v IRS, 581 F.3d 696 (8th Cir.
2009), a partnership interest in a farming operation, Hemann, 2013 WL 1385404 (Bankr. N.D. Iowa 2013),
and crop insurance proceeds, In re Pedersen, 593 B.R. 785 (Bankr. N.D. Iowa 2018). In a pre-2017 case, a
Kansas court found that the provision did not apply to crop insurance proceeds. In re Keith, case No. 10-

12997, 2013 WL 3467315 (Bankr. D. Kan. Jul.8, 2013).

In determining the amount of the claim that is stripped of its priority, the Eighth Circuit has allowed what’s
been called the “marginal method” of calculation. No court has rejected this method. Under the marginal
method, the tax professional prepares a traditional and a pro forma return. The traditional return is the actual
return for the year at issue. It is the only return that will be filed. The pro forma return is calculated without

the income from the sale of the farm property.
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The difference between the tax due on these two returns is the amount that is deprioritized under § 1232. This

amount is reported to the court in the proposed plan.

Considerations Before Filing Chapter 12

Chapter 12 provides the following key advantages:

» Deprioritization of tax claims, allowing farm property to be sold to restructure the business in a more
efficient way.

+ Debtor may retain the asset, even though the unsecured creditors do not receive full payment for their
claims, as long as all disposable income is paid out during the plan period. There is no absolute priority
rule.

» The debtor may reduce the balance of secured claims to the value of the collateral, including the claim
against the debtor’s house.

» The automatic stay applies to co-debtors on consumer debts as well.

» Payment terms on secured debt can be stretched out, re-amortized, and the interest rate adjusted.

» Payments may be made on a monthly, yearly, or other basis, depending upon the income stream of the
farm.

» The process is efficient and economical.

Limitations of Chapter 12

For most debtors, the most challenging Chapter 12 requirement is feasibility. Debtors who have been unable
to continue their operation because of financial impairment may be hard pressed to show that they will be able
to make the required plan payments. In recent history less than 50 percent of Chapter 12 plans have been

successfully completed through discharge. That could change given recent changes to the Code detailed above.

In the 1980s, Chapter 12 was able to restructure debt payments with much lower interest rates. Today’s low
interest rates generally remove this benefit; however, debtors may be able to generate cash if they sell assets to

right-size the farm. This is made possible by the special Chapter 12 tax provisions.

Required Analysis

When determining whether to file a Chapter 12 bankruptcy, a debtor must consider:

+ Feasibility as determined through cash flow projections,

» The liquidation value of the assets, to show that the unsecured creditors would receive as much under the

plan as in liquidation, and

+ The timing of the filing with respect to the sale of assets, tax attributes such as NOLs, and other

considerations.
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Discharge of Debt Income

Sometimes outside of bankruptcy lenders will forgive some or all of a financially distressed taxpayer’s debt.
Generally, if a creditor forgives debt for any reason other than for making a gift to the debtor, the income is
included in the taxpayer’s income as cancellation of debt income (CODI). The same rule applies to repossessed
property. The taxpayer will be deemed to have sold the repossessed property at its fair market value to the
lender. The difference between the FMV and the debt owed is CODI, potentially subject to income tax. In the
case of depreciated equipment, the taxpayer will also owe ordinary income tax for the I.R.C. § 1245 recapture

in the year of repossession.

A number of exceptions, however, apply to this rule. .R.C. § 108(a)(1) provides that gross income generally

does not include CODI if any of the following apply:

» The cancellation takes place in a bankruptcy case

» The cancellation takes place when the debtor is insolvent

» The canceled debt is a “qualified farm debt”

+ The canceled debt is a qualified real property business debt (in the case of a tax-payer other thana C
corporation)

+ The canceled debt is qualified principal residence indebtedness which is discharged before 2018

Qualified Farm Indebtedness

Farmers can exclude CODI from gross income if it is qualified farm debt owed to a qualified person. This
exclusion applies only if the farmer was solvent when the debt was canceled or, if insolvent, it applies only to
the extent the canceled debt is more than the amount by which the debtor was insolvent. Debt is qualified
farm debt if both the following requirements are met: (1) It was incurred directly in operating a farming
business and (2) at least 50 percent of gross receipts for the last three years preceding the year of debt

cancellation were from the farming business.

A qualified person is a person actively and regularly engaged in the business of lending money. A qualified
person includes any federal, state, or local government, or any of their agencies or subdivisions. The USDA is a
qualified person. A qualified person does not include a related person, a person who receives a fee from the

taxpayer’s investment in the property, or a person from whom the taxpayer acquired the property.

Reducing Tax Attributes

Generally, if a taxpayer is able to exclude canceled debt from income under one of the exclusions noted above,
they must reduce the following tax attributes (certain credits and carryovers, losses and carryovers, basis of

assets, etc.) (but not below zero) by the amount of the canceled debt excluded.
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* NOLs and NOL carryovers for year of discharge
» Net capital loss and capital loss carryovers for year of discharge
+ Passive activity loss carryovers from year of discharge

» Three times the sum of the following;:

» General business credit carryover
» Minimum tax credit available as of the following tax year
» Foreign tax credit carryover to or from the year of discharge and

» Passive activity credit carryover from year of discharge

[i] Although this provision also protects family fisherman, this article only discusses farmers.

The Center for Agricultural Law and Taxation does not provide legal advice. Any information provided on this website is not intended to be a substitute for legal
services from a competent professional. The Center's work is supported by fee-based seminars and generous private gifts. Any opinions, findings, conclusions or
recommendations expressed in the material contained on this website do not necessarily reflect the views of lowa State University.
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HISTORY OF CHAPTER 12
BANKRUPTCY

The farm crisis of the late 1980s gave birth
to chapter |2 of the Bankruptcy Code.

Falling land values and grain prices combined
with soaring interest rates and tightening
credit gave rise to one of the worst farm
crises of the 20th century.

Farmers responded by driving their tractors
to Washington, D.C.

Congress responded in 1986 by giving
farmers a reorganization tool of
unprecedented power and efficiency, and in
2005 made chapter 12 a permanent part of
the Bankruptcy Code
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THE NEW FARM CRISIS

DOWNWARD CYCLE IN FARMING

* Farming income reached high levels in 2010-201 I.

* But from 2012-2016 farming income fell 34 percent, more than $50 billion,
after adjusting for inflation.

» Farm-sector debt has reached levels near the peak levels of the late 1970s
and early 1980s.

* Rising interest rates coupled with reduced income and increased debt
suggests that some farmers might not be able to repay debt in future years.
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THE NEW FARM CRISIS
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Consumer Bankruptcy
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FEDERAL RESERVE WARNING

* In November 2018 the Federal Reserve Bank of Minneapolis warned of
rising Chapter |2 bankruptcies, used by family farmers to restructure debt.

* “Over the 12 months ending in June 2018, 84 farm operations in Ninth District
states had filed for chapter 12 bankruptcy protection—more than twice the level
seen in June 2014

* The Fed said that the strain of low commodity prices compounded by recent
tariffs “is starting to show up not just in bottom-line profitability, but in simple
viability.”

Obtained at https://www.minneapolisfed.org/publications/fedgazette/chapter- | 2-bankruptcies-on-the-rise-in-the-ninth-district.
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CHAPTER 12:
SIMPLER AND MORE POWERFUL THAN EITHER
CHAPTER Il OR 13

* Chapter 12 and 13 similarities

National Association of
C Consumer Bankruptcy
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v Usually administered by standing trustee.
v Proceeds under trustee supervision until completion of the plan.

v" Can restructure secured debts using the In re Till interest rate.

v Debtor receives a discharge upon completion of the plan.
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CHAPTER 12:
SIMPLER AND MORE POWERFUL THAN EITHER
CHAPTER 11 OR 13

* Chapter 12 Advantages over chapter |3

v" Tax advantages: § 1232 allows a deprioritization of taxes due on the sale of assets as part of a confirmed plan,
allowing farmers to “right-size” their operations and avoid large capital gains taxes that would otherwise be due.

v" Can modify mortgages on principal residences by bifurcating undersecured claims under § 506 of the Bankruptcy
Code, adjusting interest rates, and even re-amortizing mortgage loans beyond a 30-year period.
* Compare 1222(b)(2) to 1322(b)(2):

* 1222(b)(2) “the plan may--modify the rights of holders of secured claims, or of holders of unsecured claims, or leave unaffected
the rights of holders of any class of claims.”

*  1322(b)(2) “the plan may--modify the rights of holders of secured claims, other than a claim secured only by a security interest
in real property that is the debtor’s principal residence, or of holders of unsecured claims, or leave unaffected the rights of

holders of any class of claims;
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CHAPTER 12:
SIMPLER AND MORE POWERFUL THAN EITHER
CHAPTER Il OR 13

* Chapter |12 Advantages over chapter |3
v" Can modify secured debts with much greater flexibility. Compare 1225(a)(5) to 1325(a)(5):

Secured creditor options: accepts plan, cram down or surrender Yes Yes
Hanging paragraph with 910 and 365 day restrictions on cram down No Yes
Distributed through plan via equal monthly amounts No Yes
Monthly amounts must be enough to provide adequate protection No Yes
Lienholder retains lien until PMT in full or discharge No Yes
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CHAPTER 12:
SIMPLER AND MORE POWERFUL THAN EITHER
CHAPTER |1 OR 13

* Chapter |12 Advantages over chapter |3
v' Plan is not due until 90 days after the case is filed.
v Plan payments not due until after confirmation.

v Plan payments can be structured around farm’s cash flow cycles.

v Confirmation must occur within a specific time frame.

v" Concluded no later than 45 days after the filing of the plan. See |1 U.S. Code § 1224.
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CHAPTER [2:
SIMPLER AND MORE POWERFUL THAN EITHER
CHAPTER 11 OR I3

* Chapter 12 Advantages over chapter |3 BIG POINTS SUMMARY

* Chapter 12 allows the repayment of secured creditors, if appropriate, over a period longer
than the life of the chapter 12 plan even though the original indebtedness is not so amortized.
+ Seell US.C.§ 1222(b)(9)

* Chapter |12 allows modification of the rights of holders of security interests in all real and
personal property without regard to its residential nature, so that secured creditors
collateralized by the farmstead can be reamortized without the need for cure of default.
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ELIGIBILITY

* Pursuant to § 109 (f),“Only a family farmer or family
fisherman with regular annual income may be a debtor under

Eligibi [ityj’ chapter 12 of this title.”

* Farming:Activities involving the tillage of soil and raising of
crops, raising of livestock or poultry, or livestock products in

an unmanufactured state
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TESTS FOR ELIGIBILITY

FAMILY FARMER (INDIVIDUAL) FAMILY FARMER (CORPORATION)

* Debts are not over $4,153,150 (as of 2018); * At least 50 percent of shares owned by one family or by

: one family and farming relatives;
* At least 50 percent of debt is farm-related debt (not

including home mortgage, unless the mortgage is a farm * More than 80 percent of the value of the corporate assets
mortgage); and consists of assets related to farming;
* More than 50 percent of the debtor’s income is from + Debts are not over $4,153,150 (as of 2018);

farming (measured by the previous tax year or the two tax

years before the previous tax year) » At least 50 percent of debt is farm-related debt; and

« Corporation is not publicly traded;
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TESTS FOR ELIGIBILITY

FAMILY FISHERMAN
* Debts are not over $1,924,550.00 (as of
2018);

* Must consist of commercial fishing
operation.

* Similar to requirements for Family
Farmers.
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ELIGIBILITY

* Definitions found at:
* “Family farmer” in § 101(18),
“Family fisherman” in § 101(19A),

Elgibility

D * “Family fisherman with regular annual income” in § 101(19B),

@@ * “Farming operation” in § 101(21).

* “Family farmer with regular annual income” in § 101(19),
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DIFFERENT TYPES OF CHAPTER 12 PLANS

* Traditional * Goals:
* Preserve farm’s nature and scale

* Reduce debt service

* Increase efficiency

* Return to profitability
* Need stems from a specific event that disrupts finances
* Questions

* Is the farm still viable with reorganization?

* What is production cost vs market price?

reorganization
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DIFFERENT TYPES OF CHAPTER 12 PLANS

* Downsizing and * Goals:
* Reduce scale of operation
* Converting to a different or more diverse production base
* E.g. Dairy farm to a crop farm
* Return to profitability
* Carefully assess resources of the farm and what changes can reduct
debt and increase profitability.
*  Questions
*  Will the surrender of unnecessary equipment, land or livestock
increase profitability?
*  Will changing from a strictly wholesale market (like milk) to a
more diversified market (like a farmer’s market) be effective?

conversion
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DIFFERENT TYPES OF CHAPTER 12 PLANS

e Sale * Goals:
* Save the home but sell farmland, property, livestock
* Debtor maintains control over marketing and sale
* Take advantage of special tax rules on capital gains
* Debtor no longer wishes to work the farm
* Question
*  Will the plan be better than a liquidation in a chapter 77

N National Association of
C Consumer Bankruptcy

A Attorneys




THE MOST POWERFUL —
YET MOST UNDERUTILIZED —
CHAPTER OF THE CODE

* According to the 2012 census of agriculture, there were approximately 2 million farms in

the U.S.,yet for the |2-month period ending Sept. 30,2018, only 468 chapter |2 cases
were filed.

* Why?

* Many farmers and fisherman don’t know chapter |2 exists.

* Most bankruptcy attorneys tend to avoid chapter 12 and try to shoehorn the case into a 7 or
13.
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THE MOST POWERFUL —
YET MOST UNDERUTILIZED —
CHAPTER OF THE CODE

* If you can do a chapter |3 you can also file a chapter 2.

* Discuss chapter 12 options with local FFA or other groups to get the word out that

there are options for farmers and fishermen.

* Attorneys fees may be significantly higher than found in chapter 7 or |3 cases.
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Financial Stress and Farm Bankruptcies in U.S. Agriculture

Abstract

Purpose: We evaluate farm financial stress within the U.S. over the past twenty years and the
agricultural and economic factors which have impacted farm businesses. We further evaluate the
effect of the 2005 Bankruptcy Abuse Prevention and Consumer Protection Act (BAPCPA) on
farm financial stress. In particular, Chapter 12 bankruptcies -- which can only be filed by farmers
-- were only a temporary measure until BAPCPA made Chapter 12 a permanent fixture in

bankruptcy law.

Design: We utilize filings of Chapter 12 bankruptcies from 1997 until 2016 as a proxy for farm
financial stress. Panel fixed effects models are used to determine relevant factors affecting
financial stress for farmers from agricultural and macroeconomic perspectives. Further, models

incorporating pre- and post-BAPCPA regimes are utilized.

Findings: We find that macroeconomic factors (interest and unemployment rates) are strong
predictors of farm bankruptcies for farms while agricultural land values are the only consistent
strong predictor among the agricultural factors. When evaluating the post-BAPCPA regime, only
agricultural land values continue to be a significant predictor of farm bankruptcies. Our findings
also indicate a dynamic relationship with agricultural land values, where current year values are

negatively related but previous year land values are positively related to bankruptcies.

Value: We provide an analysis of the post-BAPCPA regime on farm bankruptcies that has not
been evaluated within the literature yet. Further, our findings illuminate discussion on a

potentially dynamic relationship with financial stress and agricultural land values.
Keywords: farm bankruptcies, financial stress

JEL Codes: Q14



Introduction

The increased widespread financial stress from the farm crisis of the 1980's required
policy intervention from Congress, which enacted legislation to mitigate the damages to the
agricultural sector. This crisis was partially due to a rapid rise in farmland values -- largely
purchased on credit -- followed by a sudden drop in values coupled with high interest rates, easy
access to credit, and plummeting net farm incomes. Many farmers experienced financial stress,
i.e. they struggled to generate enough cash flow to meet their debt service payments. Prior
options of bankruptcy for farms generally required the liquidation of their farmland, a depressed
asset at the time, which would result in cessation of operation. With the passage of the Family
Farmer Bankruptcy Act of 1986, Chapter 12 bankruptcy became the preferable option for family
farms as it helped ease financial stress and allowed for continued operation of their farm
following a debt restructuring plan. Chapter 12 was originally set to expire in October 1993 but
Congress extended the expiration date eleven times (Harl, 2006). In 2005, the Bankruptcy Abuse
Prevention and Consumer Protection Act (BAPCPA) amended Chapter 12 bankruptcy to be a
permanent option, allowed for higher debt limits, and implemented less strict income

requirements than before.

Trends in declining net farm income, increasing debt use, and stagnating land values are
projected to continue beyond 2017 and pose a problem to the agricultural sector (Patrick et al.,
2016). These factors place financial stress on farms, which may or may not be able to sustain
these levels of stress (Briggeman, 2010). The current trends follows a period of rapid
appreciation of land values and net farm incomes, which parallels the 1980's farm crisis. While
the farm sector debt-to-asset ratio peaked above 20% in 1985, debt-to-asset ratios have not been
above 15% since 1995 which helps illustrate that the magnitude of financial stress today is not as
severe as the 1980's farm crisis (Ellinger et al., 2016). One critical difference between the 1980's
farm crisis and the current economic climate of the agricultural sector is a farm's ability to seek
financial relief through Chapter 12 bankruptcy. The option to file for Chapter 12 bankruptcy
changes the farmer-lender relationship with the legal consensus being that the relationship favors
the farmer and that this relationship strengthened with passage of BAPCPA (Bromley, 1987;
Flaccus and Dixon, 1988; Harl, 2006). While the existence of Chapter 12 bankruptcy affects this

farmer-lender relationship, the bankruptcy filing rate for farms has been used as a proxy for



financial stress over periods in which bankruptcy laws have not substantially changed (Dixon et

al., 2004; Stam et al., 1991).

We provide a quantitative approach to examining factors that affect the financial stress of
the agricultural economy with particular interest in the post-BAPCPA climate. Using Chapter 12
bankruptcy filing rates from 1997 to 2016 as our proxy for financial stress, we use panel fixed-
effects models to evaluate how macroeconomic factors and farm financial sector performance
affects farm bankruptcy rates across the United States and the extent to which, if any, BAPCPA
has impacted the agricultural sector. Our study utilizes the Agricultural Resource Management
Survey (ARMS) to provide regional level estimates of variables which are hypothesized to affect
the agricultural sector of the economy. We contribute to the literature by providing a recent
analysis of Chapter 12 bankruptcies and the first evaluation of how BAPCPA affects a farm's
financial standing. To our knowledge, the most recent econometric analysis utilizing Chapter 12

bankruptcies is Dixon et al. (2004) which uses state-level filing rates from 1986 to 2002.

Our findings indicate that macroeconomic factors (interest rates and unemployment rates)
have strong, positive influence over farm bankruptcy filing rates while measures of the regional
agricultural economy do not appear to have a significant effect except for agricultural land
values. The agricultural land values indicate a potentially dynamic relationship as current year
values are negatively related to farm bankruptcies but lagged values are positively related to farm
bankruptcies. Further, we evaluate the effects of BAPCPA -- which made Chapter 12 a
permanent fixture in bankruptcy law and increased debt limits and coverage for farmers. Our
findings indicate that there is not a significant rise (or fall) in farm bankruptcies post-BAPCPA
when controlling for agricultural and macroeconomic factors. However, there does appear to be a
regime shift in the relationship between farm bankruptcies post-BAPCPA with respect to the
interest and unemployment rates that would suggest these rates are no longer predictive
indicators of farm bankruptcies post-BAPCPA. The result for agricultural land values remains

post-BAPCPA, although their magnitudes are lessened.



Bankruptcy Overview

Modem day bankruptcy began with the Bankruptcy Reform Act of 1978. The Act
consolidated the previous Chapters X and XI to form the modern day Chapter 11 bankruptcy,
commonly referred to as the reorganization plan. This act further encouraged Chapter 13
bankruptcy (the wage eamer's plan) over the Chapter 7 (liquidation) under the assumption that a
Chapter 13 plan would pay more towards creditors and debtors would emerge with better credit
afterwards. Previously all states recorded the primary occupation of the filer, but this practice
abruptly ended for most states with the 1978 Act thus limiting the ability to effectively track

bankruptcies for farmers after 1978.

These particular Chapters (7, 11, and 13) have largely remained the same in terms of their
intended targets, although specifics associated with these Chapters have varied over time.
Chapter 7 is the liquidation of a filer's nonexempt assets where the proceeds of such assets are
used to pay holders of claims (creditors) in accordance with the provisions of the Bankruptcy
Code. Chapter 7 is the most common form of bankruptcy across both business and personal
filings with 64.3% and 70.0% of total filed respectively since 1996. Chapter 11 is a
reorganization plan for a debtor that allows the filer to continue operations subject to its major
creditors' approval of said plan. The filing fees are highest for this option and the most complex
of all options since it requires approval of multiple creditors. Chapter 11 is generally used by
large corporations and the majority of its filings are by businesses (with businesses representing
88.9% of all Chapter 11 filings since 1996), although individuals are permitted to file for Chapter
11. Chapter 13 allows for the restructuring of debts of the filer to be paid out to creditors over a
period of time -- generally three to five years although this has varied -- subject to the filer
having a regular stream of income, their level of income, and a limit on their amount of debt.
Chapter 13 is predominantly filed by individuals, although there are also businesses which file

for Chapter 13.

The Family Farmer Bankruptcy Act of 1986 marked the largest change in bankruptcy law
for farmers as a new Chapter in the bankruptcy code was created -- Chapter 12 which was
modeled after Chapter 13 -- and gave farmers four options for filing for bankruptcy. The Act was

meant as a temporary measure for Congress to provide financial relief for farmers during the



1980s farm crisis' and represented a shift from the previous farm-lender friendly towards farm-
debtor friendly (White, 1987). While after the 1978 Act the recording of primary occupation for
a filer was generally ended by most states, North Dakota maintained records of primary
occupation of filers for all Chapters. Smith (1987) notes that from 1974 to 1980, farm related
bankruptcies accounted for only 3.1% of all bankruptcies in North Dakota but increased to
11.0% between 1981 and 1987. The peak of farming bankruptcies in North Dakota reached 46.6
bankruptcies filed per 10,000 farms in 1987. The rise indicated financial stress within the
farming economy and was symptomatic of the need for a new form of bankruptcy designed for

farmers.

To qualify for a Chapter 12 filing, a family farmer must pass the debt and income tests.
The initial debt test stated that aggregate debts could not exceed $1,500,000 and at least 80% of
debt arises from a farming operation. The income test required that the farmer receive more than
50% of their gross income from farming operations in the preceding tax year. If the tests are
passed, a farmer can submit a Chapter 12 plan which could reduce the amount of secured claims
to the value of the underlying collateral and pay those claims over three to five years (Dull,
1986). Filing for bankruptcy may reduce the amount owed, extend the payment period, and/or
lower the interest rate on existing loans due to the write down of secured debt if the current fair
market value 1s less than the original loan value. O’Neill (2006) lays out the procedures for filing

a Chapter 12 bankruptcy.

A farm in financial stress might not file for Chapter 12 bankruptcy if they cannot pass the
debt or income tests, or if they are unaware that Chapter 12 is an option for their family business.
Under these scenarios, a farm then has Chapters 7, 11, and 13 available to them. Matthews et al.

(1992) studied all farm bankruptcies in Missouri from 1987--89 and found that the majority of

! Farm real estate values were high, farm products brought relatively good prices, interest
rates were high, and farms tended to be highly leveraged. Shortly thereafter, the bubble burst on
the farm economy, with farm product prices dropping sharply and real estate values tumbling but
with interest rates remaining high and credit becoming increasingly hard to obtain. Many farms

faced significant financial difficulty.



filings were Chapter 7, although Chapter 12 did make up 44% of the filings. While farms may
file for other Chapters of bankruptcy -- and thus we do not have a completely measured value for
farm bankruptcies -- only farms can file for Chapter 12 which serves as a lower-bound estimate

for the total number of farm bankruptcies.

Chapter 12 was originally set to expire in October of 1993, but it was subsequently
extended by Congress eleven times (Harl, 2006). Chapter 12 became a permanent fixture in
bankruptcy law and its coverage expanded with the passage of the Bankruptcy Abuse Prevention
and Consumer Protection Act (BAPCPA) of 2005. The 2005 Act increased coverage of Chapter
12 to include family fisherman, who were subject to the same debt and income tests from the
1986 Act. For family farmers, the percentage of debt arising from farming operations
requirement decreased from at least 80% to at least 50% and the debt limit increased from
$1,500,000 to $3,237,000. The debt limit is adjusted for inflation every three years with the limit
at $4,031,575 in 2016. The income test, which previously required at least 50% of gross income
via farming operation in the preceding tax year, was relaxed so that this test could be satisfied if
the 2nd and 3rd prior tax years had at least 50% of gross income through the farming operation

(O’Neill, 2006).

While there are clearly different regimes in bankruptcy law, figure 1 displays the
historical trends for farmer bankruptcies as well as the farming population. Prior to 1979, all
farm bankruptcies are tracked as all chapters of bankruptcy filing required the debtor list their
primary occupation. Changes in reporting make it infeasible to track every debtor’s occupation
since 1979 and thus there is a gap in historical bankruptcy rates until 1986 when Chapter 12
serves as a proxy for farm bankruptcies. Because farmers have multiple options to file for
bankruptcy, the Chapter 12 bankruptcy rate is a lower bound estimate of financial stress.
Research from Dixon et al. (2004) indicates the 1987 bankruptcy filings are a result of pent-up
demand that likely resulted from farmers anticipating government policy action from the 1980s

farm crisis.

Previous Economic Research

Research on farm bankruptcies is sparse within agricultural economics. Legal scholars

have indicated that the immediate effects of Chapter 12, and its subsequent broadening of scope



with BAPCPA, transfers wealth from creditors to debtors. The initial effect is that more debtors
now have the ability to write down a larger portion of their debt to repay over a longer period of
time and at a lower interest rate (Bromley, 1987; Dull, 1986; White, 1987). The short-term
benefit to the debtors may not translate to a positive long-term outlook as creditors may leave the
market or adapt their loan policies to reduce the risk associated with the creditor (Barry and Lee,
1983; Rucker and Alston, 1987; Jensen, 1989). While legal analyses point out a tilted
relationship towards debtors in the short run, a long run analysis is needed to determine the

welfare implications of BAPCPA on the farm economy.

One of the first studies to directly evaluate farm bankruptcies is Shepard and Collins
(1982), which uses national US farm bankruptcy data from 1910 until 1978 (omitting 1940 -- 46
due to World War 2). Their results indicate that non-agricultural bankruptcy rates, real net farm
income, farm debt-to-asset ratio, and average farm acreage affect farm bankruptcy rates while
they fail to find evidence that government support payments affect farm bankruptcy rates. Their
results cannot be extrapolated to a regional conclusion due to limitations of time-series data,
which leaves the possibility that variations in government payments across the US may have an

aggregate null effect but is a significant predictor in farm bankruptcies.

The most similar analysis on Chapter 12 filing rates to this paper is from Dixon et al.
(2004) which uses a state-panel model from 1987 to 2000 with USDA-ARMS data to determine
factors affecting Chapter 12 filing rates. They find unemployment rate to be a positive predictor
of farm bankruptcies, that several measures of the ability to pay current liabilities (debt-to-asset,
debt-servicing ratio, and net farm income), farm characteristics (proportion of revenues from
crops, off-farm work, and real value of farmland and buildings), and that government payments
are significant predictors in filing rates for a given state over this time period. This analysis was
largely confirmed through Stam et al. (2003) and Stam and Dixon (2004) at differing levels of
analysis although throughout this time period, Chapter 12 was a temporary policy which is an

important change which calls for an extension of their panel model to after the 2005 BAPCPA.



Data Description

We use data on aggregate bankruptcy filings which are publicly available from the US
Courts websitethe Judicial Business publication F-2 Table of bankruptcy filings for every district
starting in 1996 at the annual level for each government fiscal year.? In addition, their
Bankruptcy Filings publication provides quarterly level filings of all bankruptcy Chapters for
each district starting with the quarter ending on 31 March 2001. Figure 2 plots the quarterly
number of business bankruptcy filings from 2001 to 2016 where the vertical striped line indicates
the quarter when BAPCPA began applying to bankruptcy filings, which is the quarter ending on
December 30% of 2005.

Figure 2 displays the effects of the passage of BAPCPA across all types of bankruptcies:
personal (non-business), business, and farm bankruptcies (Chapter 12). It is clear that BAPCPA
reduced the number of bankruptcy filings for businesses and non-businesses across the United
States. It 1s not as clear that farms had a similarly pronounced decline in filing rates after the
passage of BAPCPA because the pre-BAPCPA regime does not exhibit a clear trend in farm
bankruptcies.

Although there is substantial temporal variation of farm bankruptcy rates, a regional
inspection of farm bankruptcy rates highlights another important aspect of the farm economy
(Figure 3). Business and personal bankruptcy filings are public records and every bankruptcy is
filed to a district court based on either the business location or primary filer's residence. There
are ninety-four district courts across the United States, of which none of these district courts
cross state boundaries. Each state has at least one district and at most four districts. There is
variation of law, policies, and judge tendencies across circuits, states, and districts although none
of the lower courts can overstep their jurisdiction affords them from the higher courts (Chang

and Schoar, 2006).

? The US government's fiscal year begins the fourth quarter of the calendar year that
starts on October 1. By example, the Judicial Business F-2 data begins with the twelve-month

period prior to 30 September 1997 and represents the 1997 fiscal year.



Factors Affecting Bankruptcy

While a bankruptcy filing is an individual occurrence which represents a series of events
that led to a poor financial position for a farm, our data on bankruptcies is aggregated and not at
the farm level. Instead, we utilize regional variables which act as proxies for the financial
conditions that the average farm faces. Our two regional aggregations are state and district level.
We group these variables into agricultural factors and macroeconomic factors in order to
distinguish the degree to which policy makers could affect farm bankruptcy rates. Our dependent
variable is the Chapter 12 filings for a region divided by the number of farms within the region
for that year multiplied by 10,000 for ease of interpretation. We use the USDA Agricultural
Resource Management Survey (ARMS) to estimate the number of farms in a region. Table 1
contains summary statistics for all variables in the analysis and all financial values are converted

to real 2015 dollars using the GDP deflator to account for inflationary issues.

Agricultural Factors

ARMS is a comprehensive survey on financial characteristics on farms across the US that
1s conducted by the Economic Research Service (ERS) and National Agricultural Statistics
Service (NASS) beginning in 1996. ARMS is a non-random annual survey sent to approximately
30,000 farms in the US, although this varies across years. The survey utilizes a multi-phase,
multi-frame, stratified, probability-weighted sampling design. The USDA selects farms into
ARMS with the goal of constructing a nationally representative population of farms. Part of the
survey design of ARMS is that certain variables are calibrated to match official state level

estimates (e.g. acreage, number of farms, total harvest, etc.).

We utilize ARMS to calculate regional values for average acreage per farm, average farm
assets, average net farm income, average government payments received, average debt-to-asset
ratio, average working capital to expense ratio, average debt servicing ratio, and average share of
household off-farm income to total income. Each of these statistics are evaluated at the region's
weighted median value where the weights are provided by NASS and account for the farm’s
probability of selection into the survey and are calibrated to match other official USDA

estimates. We choose median values to minimize the impact of outlier farms since we are




interested in the financial standing of what an average farm faces.’> We supplement our ARMS
data with the June Area survey, conducted by USDA-NASS, to obtain estimates of the value of

an acre of agricultural land since this is not found in ARMS.

The ARMS weights are not designed to represent a smaller geographical scale than the
state level. If within-state sampling for ARMS approximates a random sample conditioned on the
use of survey weights, then creating district-level estimates of agricultural conditions is a
justified method with the added note that there is an inherent loss of precision for these
measurements.* However, if there is within-state correlation in ARMS observations that is not
accounted for with the survey weights, then it is not clear what district-level estimates of the
calculated statistics represent. If this is the case, then it is appropriate to use state level estimates
of the statistics from ARMS in an analysis. We do not have enough information on the sampling
procedures of ARMS from 1996 to 2015 to determine if there is within-state bias with the ARMS
observations. We therefore utilize state level ARMS estimates as a robustness check on the

assumption that within-state sampling for ARMS approximates a random sample.

In addition to utilizing state level values, we also leverage the sampling design of ARMS
for more precise district level values. ARMS consistently over-samples 15 core states.’ Because

ARMS over-samples these states, it is more likely that the sampling scheme within districts of

3 As areferee suggested, the tails of the distribution for farmers may be of interest for an
analysis on financial stress since that may better represent a farmer at the margin of filing for

bankruptcy. We leave this for further research.

% This loss of precision can also be thought of as measurement error for some of the
independent variables. This would lead to attenuation bias where the estimated coefficients in a
regression would be biased towards 0. The implication here is that one would find fewer

significant coefficient estimates than a sample with no-measurement error.

5 Core states in ARMS are chosen due to their high values of agricultural production, they
are: Arkansas, California, Florida, Georgia, Illinois, lowa, Indiana, Kansas, Minnesota, Missouri,

Nebraska, North Carolina, Texas, Washington, and Wisconsin.



these states more closely resembles a random sampling and should reflect more precise estimates
of our agricultural variables of interest. This subset of the United States reflects the majority of
agricultural production, which can alleviate issues involved with the modifiable areal unit

problem that may arise due to the arbitrary distinction of the political boundaries for states.

Macroeconomic Factors

The Federal Deposit Insurance Corporation (FDIC) provides Reports of Condition and
Income (Call Reports) and Uniform Bank Performance Reports (UBPRs) for FDIC-insured
institutions. These data provide total loan amounts for an institution and further break this down
by agricultural production loans and include the value of delinquent loans. We calculate annual
state level values of agricultural and non-agricultural loan delinquency rates by aggregating bank
level data for each state and for each year. The resulting value indicates a yearly measure of both
agricultural and non-agricultural delinquency rates of all FDIC financial institutions within a
state.®* We utilize both the current and lagged values of these variables as Briggeman, Gunderson,
and Gloy (2009) indicates that financial stress has a build-up effect and may be leading

indicators of bankruptcies.

Annual data on one-year and ten-year treasury constant maturity rates are acquired from
the Federal Reserve Economic Data (FRED) that is maintained by the Federal Reserve Bank of
St. Louis. The one-year rates proxy the cost of financing short-term projects for a farm while the

ten-year rates approximate the cost for long-term projects (Schnitkey, 2016).

The Bureau of Labor Statistics provides annual level values of employment and
unemployment for each county through their Local Area Unemployment Statistics program. We

aggregate these county level values to the regional level and calculate each region's

¢ Financial institutions in FDIC call reports only report at the headquarter level for an
institution. This may be problematic for large national banks which make loans across many
states. As sensitivity analysis, we remove the top 100 banks as measured through total value of
assets to compute state level agricultural delinquency rates. Results are unaffected as the two

measures are highly correlated (0.999).



unemployment rate to create a macroeconomic variable that also has regional variation. We
consider this a macroeconomic variable because it is mainly affected by factors outside of the

agricultural sector.

And finally, we utilize the bankruptcy filings data and the Census Bureau's County
Business Patterns (CBP) data to calculate the bankruptcy filing rate for non-agricultural
businesses at the district level. CBP provides data on the number of establishments at the county
level and further breaks this down by industry classification. We use the total business filings of
Chapter 7, 11, and 13 for each region and divide this by the non-agricultural establishments in

the region as another way to proxy for financial health of the region unrelated to agriculture.

Panel Models

Previous econometric models for analyzing Chapter 12 (Shepard and Collins 1982;
Dixon et al 2004; Stam and Dixon 2004) generally use the filing rates for a particular region to
correct for differences in farming population across time and space. We follow this convention

and adopt a linear panel model as our baseline for understanding farm bankruptcies:
Yie = @+ a; + B1BAPCPA, + Bo Xy + B3Xir + BaAGy 1 + &1

Where i denotes the region (district or state) and ¢ denotes the time period. The dependent
variable, y;, 1s the number of bankruptcies divided by the number of farms (as measured
through ARMS) which is meant to proxy financial stress for farms. There is substantial regional
and temporal variation in the variable, which helps motivate the choice of explanatory variables
we use to better examine the factors affecting financial stress. Further, because of the sampling
design of ARMS we subset our data for each of these regressions to only the core states (with the

highest values of agricultural production) to reduce potential sampling design errors.

The a parameter is an overall constant for the model; @; is a regional fixed effect used to
control for unobservable fixed effects which are time invariant; BAPCPA, is a dummy variable
taking the value of 1 for the post-BAPCPA period aiming to test if BAPCPA has a significant
effect on farm bankruptcy rates as well as its transitory and permanent effects; X, is a set of

macroeconomic controls which affect farm bankruptcy rates; X;,; are non-agricultural control



variables related to the macro-economy which vary across time and regions; and AG;;_, are
agricultural related variables which proxy a region's farm financial climate. See the preceding

section on data for details on the covariates in each set.

The agricultural variables are lagged one year, meaning that the bankruptcy filings across
October 1996 to September 1997 are explained by ARMS observation for 1996, which explain
farm financial characteristics from January 1996 to December 1996. Lagging the agricultural
variables by one year is done for three reasons: income for a particular year is anticipated toward
the end of the year when a farmer may decide to file for bankruptcy, , lumpiness in farm incomes
imply that the previous year's income is a better proxy of the capital stock of a farm, and it
produces a better fit. And finally, because Davies (1996) indicates the dynamic relationship of
agricultural land values over time we include current year and previous year values for

agricultural land to further examine these effects.

Of additional focus is BAPCPA and its potential impact on the agricultural sector's
financial performance as well as its transitory and permanent effects. In the above specification,
the coefficient §; will show any mean difference in the filing rates for farms after the passage of
BAPCPA in 2005, controlling for agricultural and macroeconomic factors. This is one way to
evaluate how BAPCPA affected farms and can be interpreted as the overall long-run effect of

BAPCPA's effect on bankruptcies since pre-2005 Chapter 12 was only a temporary policy.
However, there may be a myriad of effects that BAPCPA had on farms affecting the bankruptcy

filing rate both positively and negatively, which may result in an aggregate null effect. To check
for this possibility, we interact the BAPCPA, variable with each of the other control variables to
further evaluate how BAPCPA may have had other effects on farms as follows:

Vie = @ + & + By BAPCPA, + B3 X; + B3 Xyt + Ba AGir_1 + v,BAPCPA, X X, +

ysBAPCPA, X X;; + y4BAPCPA, X AGj;_1 + &

The interaction coefficients, we denote as y, reflect the change in a marginal effect due to
Chapter 12 becoming a permanent bankruptcy option due to BAPCPA. If the transitory and
permanent effects of a particular variable are identical -- and assuming pre-BAPCPA represents

only the transitory effects and post-BAPCPA the permanent effects-- this would lead to a null

finding in the interaction coefficient. Or in other words, there would be no change in the

marginal effect of X on Y across regimes and so there would be no change due to BAPCPA




occurring (ie ff, = B,). This change from temporary to permanent coincides with increases of
debt limits and relaxing of income requirements for Chapter 12 filings, which confounds the
interpretation of the BAPCPA coefficient. While we largely interpret the effects of BAPCPA to
the change to a permanent option, it may be that the filing requirement changes contribute to this

effect.

Results

Table 2 provides regression results for the first panel model with districts in the first
column, districts from only the core states in the second column, state level variables in the third
column and state level variables for only the core states in the fourth column. Across all models,
restricting the analysis to only the core states from ARMS improves the fit of the models per the
adjusted r-squared. The sharp increase from a negative adjusted r-squared from the model using
all districts to adjusted r-squared above 0.12 using only the districts within the core states
suggests that the ARMS sampling design has a poor fit for proper inference at regional levels
below the state. However, this assertion is tempered by the increase in model fit from the state

level regressions which restricts the sample to only the core states.

The only significant predictor of farm bankruptcies across all four specifications is the
lagged value of agricultural land which has a negative relationship with bankruptcy rates. The
current value of agricultural land is negatively associated with bankruptcy rates across all
regressions and statistically significant for all but the state level regression. This relationship of
near term negative association but lagged positive association is a similar result to Davies (1996)
which posits that the relationship between agricultural land value and financial stress may evolve
dynamically due to differing managerial strategies under times of rising or falling land values.
Since our data are not at the farm level, we are unable to comment on managerial strategies that
farmers use but can acknowledge that these results appear to highlight a potentially dynamic

relationship between agricultural land values and farm bankruptcies.

If one ignores the district level model using data from all states on the basis that ARMS
may not accurately define the farm conditions at the district level, then the one-year constant

maturity interest rate and regional unemployment rate are positive and significantly related to



farm bankruptcies. The one-year interest rate is positively associated with bankruptcy rates,
which is an intuitive result that increasing the cost of near-term borrowing will have adverse
effects on farms' ability to repay current debts. However, the ten-year constant maturity interest
rate is negatively associated with bankruptcy rates and statistically significant with the core
states subset, which indicates that farms become less likely to file for bankruptcy as long-term
debt costs rise.” The one-year interest rate approached a zero bound during 2009 to 2014 while

the ten-year interest rates continued a gradual decline, which may further explain these results.

We view the positive association between regional unemployment rates and bankruptcy
rates as reflecting the local labor market conditions which proxy for regional economic
performance and find this result intuitive and clear. As local economies fare worse, the
likelihood of a farm experiencing these effects increases which would then result in higher levels
of economic stress. A one percentage point increase in the unemployment rate leads to 0.366
more farm bankruptcies per 10,000 farms at the district level and 0.46 at the state level for the
core states subset, which is almost a 13% increase in bankruptcies. In our sample, the

unemployment rate ranges from 2.06% to 14.9% with a standard deviation of 1.9%.

The delinquency rates, which are for consumer loans and agricultural loans for the
current and lagged period, have mixed results across the specifications. The agricultural
delinquency rates do not appear to have a significant relationship with the agricultural
bankruptcy rate with the exception of the current value at the state level showing a positive
relationship. The consumer delinquency rate has consistent signs across both the current

(negative) and lagged (positive) values, although the statistical significance is mixed.

Among the null findings consistent across the district and state level regressions of Table
2 are for the non-agricultural bankruptcies, government payments, and working capital to

expense ratio. Our finding that the non-agricultural bankruptcy rates do not affect farm

7 Models with only the one-year or ten-year interest rates did not impact coefficient
estimates for other variables, however the included interest rate coefficient is a positive and
statistically significant value for either one-year or ten-year. This result is likely due to omitted

variable bias and highlights their dynamic relationship.



bankruptcy rates is in conflict with the results of Shepard and Collins (1982). However, their
analysis is based on time-scries data at the national level while we are able to exploit cross-
sectional variation in our panel setting. This result appears to indicate independence of the
financial stress in the agricultural sector to that in the rest of the economy, controlling for interest
rates and unemployment rates, which is of policy importance for those concerned with farm

bankruptcies.

While only two variables have consistent insignificant effects across all specifications,
the majority of the agricultural variables are null findings within these regressions with the
exception of agricultural land variables. We emphasize that our agricultural measures are at the
regional level and not at the farm level, therefore these results may be due to data limitations.
While it may be the case that government payments, for example, are a strong predictor that a
particular farm will file for bankruptcy, it is not the case that these regional indicators have
predictive power for bankruptcy rates. While this result may seem unexpected, we find this to be
helpful for policymakers in terms of targeting particular areas of the farm economy to alleviate
financial stress. Targeting regional agricultural factors may not result in improvements in the
financial stress levels of farms insofar as financial stress is measured through bankruptcies. Our
findings show that fewer agricultural variables have significant impacts on bankruptcy rates than
agricultural factors such as debt-to-asset ratio, net farm income per farm, and proportion of
government payments to total net farm income found to have significant impacts in Dixon et al.

(2004).

An additional emphasis with Table 2 is that Chapter 12 has been both a temporary and a
permanent measure across the years of interest. This is problematic for disentangling transitory
and permanent effects from having a chapter of bankruptcy available to farmers. To the extent
that the passage of BAPCPA signals the change from transitory effects to permanent, we turn to
interacting all covariates with the post-BAPCPA dummy to evaluate which variables may have
disproportionate transitory and permanent effects. The results are only presented for the core

states subset due to the better fit of models.



BAPCPA Results

Table 3 presents the results of the models which also interact the passage of BAPCPA
with the main variables of interest. The first and third columns represent the non-interacted
effects of each variable, which would be the transitory effects of Chapter 12. The second and
fourth columns are the interaction terms of the main variables with the post-BAPCA dummy,
which represent the permanent effects of farmer bankruptcy post-BAPCPA. A Wald test that the
interaction terms are not jointly different from zero is strongly rejected across both the district
and state level regressions, which would indicate that there are both transitory and permanent

effects due to Chapter 12 legislation that can be identified.

In the previous results for the models without interaction terms, the variables which have
consistently significant impacts on bankruptcy rates are the one-year interest rate, unemployment
rate, and agricultural land values. Evaluating these variables from the pre- and post-BAPCPA
context illustrates that the one-year interest rate and unemployment rate have had inverse
impacts as both are positively related to bankruptcy rates prior to BAPCPA yet negatively related
post-BAPCPA. Their aggregate effects are both positive in model 1, which captures a mixture of
the transitory and permanent effects. The post-BAPCPA effects (which can be calculated as § +
y) across the interest rates and unemployment rates do not significantly differ from 0 for either
the districts or state regressions (we use an F-Test for the  + y=0 restriction for each of the
independent variables and all F statistics are less than 1.6). Of interest, the post-2005 period
experienced elevated unemployment rates and the Federal Funds Rate pushed interest rates
towards the zero bound while much of the farming economy fared well with high net farm
incomes. However, the mechanism for interest and unemployment rates no longer having a
statistically significant effect on farm bankruptcies post-BAPCPA cannot be identified within

our model and is beyond the scope of this paper.

Across both specifications in Table 3, the agricultural land value coefficients have the
same sign for both district and state level regressions based on the BAPCPA interaction. The pre-

BAPCPA regime coefficients are not significantly different from zero -- with the exception of

current value based on the district level -- while the post-BAPCPA (B + y) effects are all

statistically significant (all F statistics are greater than 5.2). Further, a potentially dynamic




relationship between the current land values (negative association) and the lagged land values
(positive association) is exhibited on bankruptcy rates as seen in Table 2 across pre- and post-
BAPCPA periods. The coefficients are of similar magnitudes yet in opposite directions, which
would suggest that stagnant land values from year-to-year would have a null effect on the
bankruptcy rate. A further implication that a rise in lagged land values along with a fall in current
land values would put upward pressure on bankruptcy rates. This dynamic relationship merits

more research into modelling how land values changes over time affect the farm bankruptcy rate.

Conclusion

This article examines the factors which affect the financial stress of a farm as well as
addressing a new question: how does BAPCPA affect farm's financial stress? Using Chapter 12
bankruptcy filings from 1997 to 2016, we find that it is largely macroeconomic factors (interest
rates and unemployment rate) which affect the financial position of farms although land values
appear to also affect farm bankruptcy rates among the agricultural factors. From a policy
perspective, our findings show that policy makers which aim to improve agricultural indicators
(debt-to-asset ratio, working capital to expense ratio, government payments, etc.) as a way to
alleviate financial stress should not expect to see a corresponding drop in farm bankruptcies.
However, our results are only at the state and district level and do not extend to the farm level,
whereby there may be specific farms which may have financial stress lessened due to a change in
one of the agricultural indicators that we could not find evidence for an association with

bankruptcy filing rates.

Our results also indicate that agricultural land values are highly related to bankruptcy
filing rates and that this relationship is dynamic. Our models only use a current and lagged value,
but it may be the case that there is a more complex relationship with the two than we posit.
Further research is merited in evaluating how the land values, which make up over 80° of a
farm's equity, can affect a farm's likelihood of filing for bankruptcy. It appears the relationship is
dynamic in that a rise and fall of land values in consecutive periods indicates increased

bankruptcies due to the positive and negative coefficients, respectively.




Our model fits appear to indicate that regional ARMS analysis may not be appropriate
below the state level unless the core states are utilized. The sampling design of ARMS is
complex and does not necessarily conform to the political boundaries of counties. Therefore,
there should be caution for analysts when attempting to utilize ARMS for sub-state regional

issues.

There does appear to be a regime shift in the relationship between farm bankruptcies
post-BAPCPA with respect to the interest and unemployment rates that suggests these rates are
no longer predictive indicators of farm bankruptcies post-BAPCPA. The result for agricultural
land value remains post-BAPCPA, although its magnitudes are lessened. However, many of the
predictors have in both periods indicating that farmers are likely taking advantage of Chapter 12
regardless of its status as temporary or permanent. Making farmers aware of Chapter 12 helps

them to increase their options in reducing financial stress for their farms.

As the farm sector has recently experienced downturn with declining farm incomes and
land values, it is important to note a concern that financial distress and bankruptcy rates will be
on the rise. A prolonged period of low commodity prices and falling land values may increase
the distress of very indebted farmers who may have taken on more debt to expand their
operations. Bankruptcics seem to be a lagging indicator of financial stress and indeed there has
been a small uptick in bankruptcy rates in the last quarter of 2016. However, the farm sector
seems to still have strong equity positions which mitigates the effects of the current downturn so

farm bankruptcy rates are still near historic lows.
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Tables
Table 1 Descriptive Statistics for 1997-2015

State District
Standard Standard Source
Mean Deviation | Mean Deviation
Farm Bankruptcy Rate Table F-2
(per 10,000 Farms) 2.904 3.868 3.609 15.283
Non-Ag Bankruptcy Table F-2 and CBP
Rate (per 10,000
establishments) 54.55 61.65 53.233 51.321
Consumer Delinquency FDIC Call Reports
Rate 2.50° 1.79% — -
Agricultural FDIC Call Reports

Delinquency Rate 2.49% 2.59% - _—

Bureau of Labor

Unemployment Rate | 5.60% 1.95% 5.82% 1.99°% Statistics

Value of Agricultural USDA June Area

Land (per acre) $3,638 $3,302 --- --- Survey

Acreage of Operation ARMS

(per farm) 124 138 112 117
| Total Assets (per farm) | $517,012 | $247,971 | $546,003 | $956,450 ARMS
Net Farm Income (per ARMS
farm) $5,320 $7,132 $8,923 $105,316
Share of Government ARMS

Payments to Gross
Cash Farm Income (per

farm) 1.23% 3.51% 1.30% 4.07%
Debt-to-Asset Ratio (in ARMS
percent) 1.257 3.117 1.325 3.42
Working Capital to ARMS
Expense (in percent) | 38.46 45.86 43.52 79.37
Debt Service Ratio (in ARMS
percent) 0.559 4.716 1.118 16.364
Ratio of Houschold ARMS

Off-Farm Income to
Total Income (in
percent) 0.986 0.139 1.02 1.8

Share of Farmers with ARMS
Bachelor's Degree 25.20°% [ 11.00% | 25.00% | 13.40%

1-year Interest Rate 2.46% 2.20% — - FRED

10-year Interest Rate | 3.97% 1.47% --- — FRED

Note: Farm values are the mean of the region of interest where each region’s value is based on a
median estimate of the variable from ARMS. Further, interest rates do not vary by region and
represent the mean and standard deviation from 1997 to 2015.



Table 2 Panel Data Models for Farm Bankruptcy Rates

[ Farm Bankruptcy Rates per 10,000
Farms

District Level?

State Level”

All States | Core States | All States Core States
Post-BAPCPA Dummy -1.059 | -0.834* -0.388 -0.408
(1.198) (0.440) (0.437) (0.312)
1-year Interest Rate 0.274 | 0.780%** 0.483%** 0.541***
(0.259) (0.236) 0.117) (0.104)
| 10-year Interest Rate -0.612 | -0.849*** -0.313 | -0.512**
(0.514) (0.322) (0.239) (0.205)
Non-Ag Bankruptcy Rate 0.001 0.004 0.0002 -0.006
(per 10,000 establishments) (0.004) (0.006) (0.002) (0.007)
Consumer Delinquency Rate -0.923%** -0.179 | -0.499*** -0.282
(0.307) (0.169) (0.141) (0.198)
Lagged Consumer Delinquency Rate 0.896** 0.277 | 0.294*** 0.165
(0.443) (0.233) (0.095) (0.208)
Agricultural Delinquency Rate 0.389 -0.094 | 0.142** 0.367***
(0.341) (0.375) (0.067) 0.117)
Lagged Agricultural Delinquency Rate -0.576 0.113 -0.107 -0.189
(0.424) 0.377) (0.081) (0.254)
Unemployment Rate 0.303 | 0.366** 0.580%** 0.460**
(0.193) (0.155) (0.140) (0.204)
| Value of Agricultural Land (per acre) -2.331%xk | 2 15T7Hxx -1.721 | -1 -400*i ]
($1,000s) (0.848) (0.588) (1.058) (0.633)
Lagged Agricultural Land Value 2.151%%% | 2.076%** 1.868* 1.744%**
($1,000s) (0.831) (0.473) (0.999) (0.469)
Acreage of Operation 0.009 | 0.007** 0.005 | 0.010***
(0.006) (0.003) (0.001) (0.002)
Total Assets 0.468*** 0.314 -0.165 | -0.493***
($100,000s) (0.081) (0.311) (0.139) (0.109)
Net Farm Income -2.494%** -3.933 -2.584 -1.270
| ($100,000s) (0.563) (3.234) (2.836) (5.349) |
Share of Government Payments to Gross 0.017 -0.033 -0.077 -0.055
Cash Farm Income from B
(0.048) (0.065) (0.051) (0.057)
Debt-to-Asset Ratio -0.006 0.358 | 0.176** -0.003
(0.233) (0.271) (0.084) (0.062)
Working Capital -0.015 0.004 0.003 0.004
(0.010) (0.005) (0.005) (0.003)
Debt Service Ratio -0.024 -0.002 -0.003 | -0.073**
B (0.030) (0.007) (0.038) (0.029) |




Adjusted R-Squared

Ratio of Household Off-Farm Income -0.291*** 3.064 -1.314 | 3.820*
to Total Income (0.106) (2.547) (1.744) (2.205)
Share of Farmers with Bachelor’s Degree -0.070 | 0.081** 0.008 '0-033_
(0.059) (0.034) (0.015) (0.025)
Number of Observations 1740 700 960 300
-0.015528 0.12822 0.11169 0.28585

Notes: All standard errors are clustered at the state level. * indicates significance at the 0.1 level, ** indicates
significance at the 0.05 level, and *** indicates significance at the 0.01 level.

® District-level models aggregate data at the district level, while state level models aggregate data at the state level.

b Either all states were used in the estimation or only the 15 core states with highest value of agricultural production.



Table 3 Panel Data Models for Farm Bankruptcy Rates with Interaction Terms

District Level, Core

States State Level, Core States
Interaction Interaction
Terms with Terms with
Post- Post-
Main BAPCA Main BAPCA
Variables | Dummy Variables Dummy
Post-BAPCPA Dummy 9.142 | --- 2.570 | ---
(9.993) | --- (5.262) | ---
1-year Interest Rate 0.455% -0.477 | 0.609>** -0.418 |
0.237) (0.461) (0.222) (0.3595)
10-year Intcrest Rate -0.206 -0.122 | -0.661%** 0.376
(0.653) (0.861) (0.248) (0.511)
Non-Ag Bankruptcy Rate -0.006 | 0.043** -0.008 0.007
(per 10,000 establishments) (0.009) (0.020) (0.008) (0.013)
Consumer Delinquency Rate 0.149 -0.495 -0.657 0.479
(0.703) (0.783) (0.549) (0.510)
Lagged Consumer Delinquency Rate -0.753 0.957 -0.453 | 0.661*
(0.619) (0.669) (0.433) (0.351)
Agricultural Delinquency Rate -1.301 1.516 0.082 0.381
(1.297) (1.357) (0.333) (0.352)
Lagged Agricultural Delinquency Rate 0.452 -0.531 0.027 -0.297
(0.663) (0.809) (0.323) (0.344)
Unemployment Rate 0.667* -0.759** 1.062*** -0.967**
(0.369) (0.375) (0.403) (0.457)
Value of Agricultural Land (per acre) -2.119%** 0.386 -1.468 -0.121
| ($1,000s) (0.760) (1.110) (0.738) (1.004)
| Lagged Agricultural Land Value 1.307 0.074 1.443 0.145
($1,000s) (0.905) (1.206) (0.970) (1.323)
Acreage of Operation 0.005 | -0.010** 0.01]*** -0.010
(0.004) (0.005) (0.003) (0.007)
Total Assets 0.307 -0.034 | -0.642*** 0.430%**
(8$100,000s) (0.360) (0.294) (0.111) (0.161)
Net Farm Income -4.065 1.268 1.332 -4.055
($100,000s) (4.458) (5.549) (6.531) (7.840)
Share of Government Payments to Gross -0.014 0.114 -0.034 0.115
Cash Farm Income
(0.086) (0.126) (0.074) (0.109)
Debt-to-Asset Ratio 0.362 | -0.290** 0.033 | -0.573%x*
(0.271) (0.147) (0.058) (0.186)
Working Capital -0.001 0.005 -0.004 0.006




Adjusted R-Squared

(0.009) (0.008) (0.006) (0.008)
Debt Service Ratio 20.005 0.022 | -0.060%** 0.204
(0.009) (0.078) ©(0.022) (0.131)
Ratio of Household Off-Farm Income 3.302 -5.192 | 5.597* -1.173
to Total Income (2.760) (5.979) (3.324) (5:453) |
Share of Farmers with Bachelor’s Degree 0.124** -0.110* -0.021 -0.002
(0.051) (0.061) (0.026) (0.027)
Number of Observations 700 | --- 300 | ---
0.15638 | --- 0.32811 | ---

Notes: All standard errors are clustered at the state level. * indicates significance at the 0.1 level, ** indicates
significance at the 0.05 level, and *** indicates significance at the 0.01 level.




Figures

Figure 1 Historical Farm Bankruptcies
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Source: Data prior to 2003 from Stam and Dixon (2002); from 2003 onward from Judicial
Publications Table F-2 and USDA-NASS.




Figure 2 Bankruptcy Filings: Total, Total Personal, Total Business, and Farm Bankruptcies
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Figure 3 Farm Bankruptcy Rates by State and District
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