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Label-Free: Court Concludes No Warning Label for Glyphosate

A federal judge in the Eastern District of California has upheld the court’s earlier decision that the state
of California cannot require that cancer warning labels be placed on glyphosate-based products under
California’s Safe Drinking Water and Toxic Enforcement Act of 1986, commonly known as Proposition 65.
The opinion, Nat’l Ass’n of Wheat Growers v. Becerra, No. 2:17-cv-02401 (E.D. Cal.), was issued June
22, 2020 and concludes that it would be a violation of the First Amendment of the United States
Constitution to do so.

Proposition 65

The California state law known as Proposition 65 requires the Governor of California to publish a list of
chemicals known to the state to cause cancer. The California Office of Environmental Health Hazard
Assessment (“OEHHA”) is the state agency with authority to administer Proposition 65 and maintains the
list of known carcinogens. As part of that list, OEHHA is required to include any chemical identified by
the International Agency for Research on Cancer (“IARC”) identifies as a carcinogen.

Proposition 65 also requires any person in the course of doing business to provide a “clear and
reasonable” warning if they knowingly expose another person to one of the chemicals listed as a known
carcinogen. Although the text of the statute does not specify what qualifies as a “clear and reasonable”
warning, it gives two examples of “safe harbor” warnings which will satisfy the warning requirements of
Proposition 65 when placed on products that contain chemicals listed under the statute. Both of these
warnings are broad and state that the products on which they are placed are known to cause cancer.

Background

In 2015, IARC issued a report which identified glyphosate as a “probable human carcinogen.” As a result,
glyphosate was listed under Proposition 65 and any product containing glyphosate was required to bear
a warning label stating that the product was known to cause cancer. Glyphosate is one of the widest
used pesticides in the United States. It is the primary ingredient of Roundup, a pesticide developed by
Monsanto Company (“Monsanto”), now owned by Bayer. Roundup is registered under the Federal
Insecticide, Fungicide, and Rodenticide Act and approved for use on over 100 food crops.

This case was originally filed in 2017 by a coalition of agriculture groups including Monsanto. In the
original complaint, the plaintiffs argued that requiring Proposition 65 warning labels to be placed on all
products containing glyphosate would violate the United States Constitution. First, the plaintiffs claimed
that requiring warning labels to be put on any products containing glyphosate would violate the Free
Speech Clause of the First Amendment by compelling speech that is “false and misleading.” Second, the
plaintiffs alleged that OEHHA has violated Article VI, Clause 2 of the United States Constitution,
commonly known as the Supremacy Clause, which provides that state laws that conflict with federal law


https://www.iarc.fr/wp-content/uploads/2018/07/MonographVolume112-1.pdf

are preempted and have no legal effect. The plaintiffs asked the court to issue an injunction, a court
order that would prevent required labeling for pesticide products.

In 2018, the court issued such an order. The 2018 order was a preliminary injunction, meaning that the
order was issued to maintain the status quo of the issues being litigated. To get a preliminary injunction,
a party must show that it will suffer irreparable harm unless the injunction is issued. When making that
determination, a court will consider whether the plaintiff is likely to succeed on the merits, whether the
plaintiff is likely to suffer irreparable harm without the injunction, whether the balance of equities and
hardships is in the plaintiff's favor, and whether an injunction is in the public interest. In this case, the
court felt irreparable harm would take place if manufacturers were required to put Proposition 65
warning labels on glyphosate products before the case was fully resolved.

In its June 22 order, the court has granted a permanent injunction, meaning that the underlying issues
have been resolved and glyphosate products will not require Proposition 65 labels going forward.

Court Opinion

In its opinion, the court concluded that requiring glyphosate products to bear Proposition 65 labels was a
violation of the First Amendment of the United States Constitution. Although Proposition 65 itself does
not violate the First Amendment, the court found that it was unconstitutional as applied to glyphosate.

In reaching this conclusion, the court first noted that the label required by Proposition 65 was
“compelled commercial speech.” This means that the labels are speech that is legally required within the
realm of commerce. In this case, Proposition 65 would have required any business to provide warnings if
they knowingly exposed another person to glyphosate. In the vast majority of cases, the First
Amendment prevents the government from either preventing or requiring a private party to make
speech. However, the government can compel speech in certain circumstances, such as to protect public
healthy and safety. Proposition 65 labels fall into the category of compelled commercial speech that is
typically permitted because it protects public health and safety.

When reviewing challenges to Proposition 65 labels, the government has the burden of showing that the
commercial speech it was compelling was “purely factual and uncontroversial.” If the government cannot
show do so, it must show that the speech is “neither misleading nor connected to unlawful activity.” If
the government cannot prove either of those things, then requiring the speech will violate the First
Amendment, and may not be compelled.

Here, the court concluded that the Proposition 65 warning labels claiming that glyphosate was a known
carcinogen failed both tests. According to the court, it was not factual to state that glyphosate was
known to cause cancer when only IARC had identified glyphosate as a “probable human carcinogen.” The
court noted that other entities, including the Environmental Protection Agency and the World Health
Organization, have concluded that glyphosate does not cause cancer or that there is not enough data to
conclude that glyphosate is carcinogenic. Therefore, it would not be “factual” to state that glyphosate is
known to cause cancer, failing the first of the government’s tests. The court used the same reasoning to
conclude that the government did not meet the second test, and it would be “misleading” to state that
glyphosate is known to cause cancer.

Because the government did not meet either test, the court determined that it would be a violation of
the First Amendment to require Proposition 65 labels be placed on products containing glyphosate.



Going Forward

Following this decision, glyphosate is not subject to the warning requirements of Proposition 65. This
means that anyone doing business in the state of California knowing that they will be exposing others to
glyphosate, will not have to provide a warning. That includes a variety of people, ranging from retailers
selling Roundup, groundskeeping businesses and those who employ them, and growers selling produce
that has been exposed to glyphosate.

At this time, it is unknown whether the defendants will appeal this case. They have 30 days from the
date that the judgement is filed in this case to appeal the court’s decision. If they do appeal, they will do
so to the Ninth Circuit.

This case does not affect any other litigation involving glyphosate, or any settlement that may be reached
in other glyphosate cases.



HEALTH AND SAFETY CODE - HSC

DIVISION 20. MISCELLANEOUS HEALTH AND SAFETY PROVISIONS [24000 -
26275]

( Division 20 enacted by Stats. 1939, Ch. 60. )

CHAPTER 6.6. Safe Drinking Water and Toxic Enforcement Act of 1986 [25249.5 - 25249.14]

( Chapter 6.6 added November 4, 1986, by initiative Proposition 65, Sec. 2. )

25249.5. Prohibition On Contaminating Drinking Water With Chemicals Known to Cause
Cancer or Reproductive Toxicity. No person in the course of doing business shall knowingly
discharge or release a chemical known to the state to cause cancer or reproductive toxicity into
water or onto or into land where such chemical passes or probably will pass into any source of
drinking water, notwithstanding any other provision or authorization of law except as provided in
Section 25249.9.

(Added November 4, 1986, by initiative Proposition 65. Operative January 1, 1987.)

25249.6. Required Warning Before Exposure To Chemicals Known to Cause Cancer Or
Reproductive Toxicity. No person in the course of doing business shall knowingly and
intentionally expose any individual to a chemical known to the state to cause cancer or
reproductive toxicity without first giving clear and reasonable warning to such individual, except
as provided in Section 25249.10.

(Added November 4, 1986, by initiative Proposition 65. Operative January 1, 1987.)

25249.7. (a) A person who violates or threatens to violate Section 25249.5 or 25249.6 may
be enjoined in any court of competent jurisdiction.
(b) (1) A person who has violated Section 25249.5 or 25249.6 is liable for a civil penalty not to
exceed two thousand five hundred dollars ($2,500) per day for each violation in addition to any
other penalty established by law. That civil penalty may be assessed and recovered in a civil
action brought in any court of competent jurisdiction.
(2) In assessing the amount of a civil penalty for a violation of this chapter, the court shall
consider all of the following:

(A) The nature and extent of the violation.

(B) The number of, and severity of, the violations.



(C) The economic effect of the penalty on the violator.

(D) Whether the violator took good faith measures to comply with this chapter and the
time these measures were taken.

(E) The willfulness of the violator’s misconduct.

(F) The deterrent effect that the imposition of the penalty would have on both the violator
and the regulated community as a whole.

(G) Any other factor that justice may require.

(c) Actions pursuant to this section may be brought by the Attorney General in the name of the
people of the State of California, by a district attorney, by a city attorney of a city having a
population in excess of 750,000, or, with the consent of the district attorney, by a city prosecutor
in a city or city and county having a full-time city prosecutor, or as provided in subdivision (d).
(d) Actions pursuant to this section may be brought by a person in the public interest if both of
the following requirements are met:
(1) The private action is commenced more than 60 days from the date that the person has
given notice of an alleged violation of Section 25249.5 or 25249.6 that is the subject of the
private action to the Attorney General and the district attorney, city attorney, or prosecutor in
whose jurisdiction the violation is alleged to have occurred, and to the alleged violator. If the
notice alleges a violation of Section 25249.6, the notice of the alleged violation shall include a
certificate of merit executed by the attorney for the noticing party, or by the noticing party, if
the noticing party is not represented by an attorney. The certificate of merit shall state that the
person executing the certificate has consulted with one or more persons with relevant and
appropriate experience or expertise who has reviewed facts, studies, or other data regarding
the exposure to the listed chemical that is the subject of the action, and that, based on that
information, the person executing the certificate believes there is a reasonable and meritorious
case for the private action. Factual information sufficient to establish the basis of the
certificate of merit, including the information identified in paragraph (2) of subdivision (h),
shall be attached to the certificate of merit that is served on the Attorney General.

(2) Neither the Attorney General, a district attorney, a city attorney, nor a prosecutor has
commenced and is diligently prosecuting an action against the violation.

(e) (1) (A) If, after reviewing the factual information sufficient to establish the basis for the
certificate of merit and meeting and conferring with the noticing party regarding the basis for the
certificate of merit, the Attorney General believes there is no merit to the action, the Attorney
General shall serve a letter to the noticing party and the alleged violator stating the Attorney
General believes there is no merit to the action.
(B) If the Attorney General does not serve a letter pursuant to subparagraph (A), this shall
not be construed as an endorsement by the Attorney General of the merit of the action.

(2) A person bringing an action in the public interest pursuant to subdivision (d) and a person
filing an action in which a violation of this chapter is alleged shall notify the Attorney General
that the action has been filed. Neither this subdivision nor the procedures provided in
subdivisions (f) to (k), inclusive, affect the requirements imposed by statute or a court decision



in existence on January 1, 2002, concerning whether a person filing an action in which a
violation of this chapter is alleged is required to comply with the requirements of subdivision

().

() (1) A person filing an action in the public interest pursuant to subdivision (d), a private person
filing an action in which a violation of this chapter is alleged, or a private person settling a
violation of this chapter alleged in a notice given pursuant to paragraph (1) of subdivision (d),
shall, after the action or violation is subject either to a settlement or to a judgment, submit to the
Attorney General a reporting form that includes the results of that settlement or judgment and the
final disposition of the case, even if dismissed. At the time of the filing of a judgment pursuant to
an action brought in the public interest pursuant to subdivision (d), or an action brought by a
private person in which a violation of this chapter is alleged, the plaintiff shall file an affidavit
verifying that the report required by this subdivision has been accurately completed and
submitted to the Attorney General.
(2) A person bringing an action in the public interest pursuant to subdivision (d), or a private
person bringing an action in which a violation of this chapter is alleged, shall, after the action
is either subject to a settlement, with or without court approval, or to a judgment, submit to the
Attorney General a report that includes information on any corrective action being taken as a
part of the settlement or resolution of the action.

(3) The Attorney General shall develop a reporting form that specifies the information that
shall be reported, including, but not limited to, for purposes of paragraph (2) of subdivision
(e), the date the action was filed, the nature of the relief sought, and for purposes of this
subdivision, the amount of the settlement or civil penalty assessed, other financial terms of the
settlement, and any other information the Attorney General deems appropriate.

(4) If there is a settlement of an action brought by a person in the public interest under
subdivision (d), the plaintiff shall submit the settlement, other than a voluntary dismissal in
which no consideration is received from the defendant, to the court for approval upon noticed
motion, and the court may approve the settlement only if the court makes all of the following
findings:

(A) The warning that is required by the settlement complies with this chapter.
(B) The award of attorney’s fees is reasonable under California law.

(C) The penalty amount is reasonable based on the criteria set forth in paragraph (2) of
subdivision (b).

(5) The plaintiff subject to paragraph (4) has the burden of producing evidence sufficient to
sustain each required finding. The plaintiff shall serve the motion and all supporting papers on
the Attorney General, who may appear and participate in a proceeding without intervening in
the case.

(6) Neither this subdivision nor the procedures provided in paragraph (2) of subdivision (e)
and subdivisions (g) to (k), inclusive, affect the requirements imposed by statute or a court
decision in existence on January 1, 2002, concerning whether claims raised by a person or
public prosecutor not a party to the action are precluded by a settlement approved by the court.



(g) The Attorney General shall maintain a record of the information submitted pursuant to

subdivisions (e) and (f) and shall make this information available to the public.

(h) (1) The basis for the certificate of merit required by subdivision (d) is discoverable only to

the extent that the information is relevant to the subject matter of the action and not subject to the

attorney-client privilege, the attorney work product privilege, or any other legal privilege.
(2) Upon the conclusion of an action brought pursuant to subdivision (d) with respect to a
defendant, if the trial court determines that there was no actual or threatened exposure to a
listed chemical, the court may, upon the motion of that alleged violator or upon the court’s
own motion, review the basis for the belief of the person executing the certificate of merit,
expressed in the certificate of merit, that an exposure to a listed chemical had occurred or was
threatened. The information in the certificate of merit, including the identity of the persons
consulted with and relied on by the certifier, and the facts, studies, or other data reviewed by
those persons, shall be disclosed to the court in an in-camera proceeding at which the moving
party shall not be present. If the court finds that there was no credible factual basis for the
certifier’s belief that an exposure to a listed chemical had occurred or was threatened, then the
action shall be deemed frivolous within the meaning of Section 128.5 of the Code of Civil
Procedure. The court shall not find a factual basis credible on the basis of a legal theory of
liability that is frivolous within the meaning of Section 128.5 of the Code of Civil Procedure.

(1) The Attorney General may provide the factual information submitted to establish the basis of
the certificate of merit on request to a district attorney, city attorney, or prosecutor within whose
jurisdiction the violation is alleged to have occurred, or to any other state or federal government
agency, but in all other respects the Attorney General shall maintain, and ensure that all
recipients maintain, the submitted information as confidential official information to the full
extent authorized in Section 1040 of the Evidence Code.
(j) In an action brought by the Attorney General, a district attorney, a city attorney, or a
prosecutor pursuant to this chapter, the Attorney General, district attorney, city attorney, or
prosecutor may seek and recover costs and attorney’s fees on behalf of a party who provides a
notice pursuant to subdivision (d) and who renders assistance in that action.
(k) Any person who serves a notice of alleged violation pursuant to paragraph (1) of subdivision
(d) for an exposure identified in subparagraph (A), (B), (C), or (D) of paragraph (1) shall
complete, as appropriate, and provide to the alleged violator at the time the notice of alleged
violation is served, a notice of special compliance procedure and proof of compliance form
pursuant to subdivision (1) and shall not file an action for that exposure against the alleged
violator, or recover from the alleged violator in a settlement any payment in lieu of penalties or
any reimbursement for costs and attorney’s fees, if all of the following conditions have been met:
(1) The notice given pursuant to paragraph (1) of subdivision (d) was served on or after the
effective date of the act amending this section during the 2013—14 Regular Session and alleges
that the alleged violator failed to provide clear and reasonable warning as required under
Section 25249.6 regarding one or more of the following:

(A) An exposure to alcoholic beverages that are consumed on the alleged violator’s
premises to the extent onsite consumption is permitted by law.

(B) An exposure to a chemical known to the state to cause cancer or reproductive toxicity
in a food or beverage prepared and sold on the alleged violator’s premises primarily



intended for immediate consumption on or off premises, to the extent of both of the
following:

(1) The chemical was not intentionally added.

(i1) The chemical was formed by cooking or similar preparation of food or beverage
components necessary to render the food or beverage palatable or to avoid
microbiological contamination.

(C) An exposure to environmental tobacco smoke caused by entry of persons (other than
employees) on premises owned or operated by the alleged violator where smoking is
permitted at any location on the premises.

(D) An exposure to chemicals known to the state to cause cancer or reproductive toxicity
in engine exhaust, to the extent the exposure occurs inside a facility owned or operated by
the alleged violator and primarily intended for parking noncommercial vehicles.

(2) Within 14 days after service of the notice, the alleged violator has done all of the
following:

(A) Corrected the alleged violation.

(B) (i) Agreed to pay a civil penalty for the alleged violation of Section 25249.6 in the
amount of five hundred dollars ($500), to be adjusted quinquennially pursuant to clause
(ii), per facility or premises where the alleged violation occurred, of which 75 percent shall
be deposited in the Safe Drinking Water and Toxic Enforcement Fund, and 25 percent
shall be paid to the person that served the notice as provided in Section 25249.12.

(i1) On April 1, 2019, and at each five-year interval thereafter, the dollar amount of the
civil penalty provided pursuant to this subparagraph shall be adjusted by the Judicial
Council based on the change in the annual California Consumer Price Index for All
Urban Consumers, published by the Department of Industrial Relations, Division of
Labor Statistics and Research, for the most recent five-year period ending on
December 31 of the year preceding the year in which the adjustment is made, rounded
to the nearest five dollars ($5). The Judicial Council shall quinquennially publish the
dollar amount of the adjusted civil penalty provided pursuant to this subparagraph,
together with the date of the next scheduled adjustment.

(C) Notified, in writing, the person that served the notice of the alleged violation, that the
violation has been corrected. The written notice shall include the notice of special
compliance procedure and proof of compliance form specified in subdivision (1), which
was provided by the person serving notice of the alleged violation and which shall be
completed by the alleged violator as directed in the notice.

(3) The alleged violator shall deliver the civil penalty to the person that served the notice of
the alleged violation within 30 days of service of that notice, and the person that served the

notice of violation shall remit the portion of the penalty due to the Safe Drinking Water and
Toxic Enforcement Fund within 30 days of receipt of the funds from the alleged violator.



(1) The notice required to be provided to an alleged violator pursuant to subdivision (k) shall be
presented as follows:
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NOTICE OF INCOMPLETE TEXT: The Proof of Compliance form
appears in the published bill.
See Sec. 1, Chapter 187 (pp. 7-8), Statutes of 2019.
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(m) An alleged violator may satisty the conditions set forth in subdivision (k) only one time for a
violation arising from the same exposure in the same facility or on the same premises.

(n) Nothing in subdivision (k) shall prevent the Attorney General, a district attorney, a city
attorney, or a prosecutor in whose jurisdiction the violation is alleged to have occurred from
filing an action pursuant to subdivision (c¢) against an alleged violator. In any such action, the
amount of any civil penalty for a violation shall be reduced to reflect any payment made by the
alleged violator for the same alleged violation pursuant to subparagraph (B) of paragraph (2) of
subdivision (k).

(o) If a violation of this chapter is alleged or the application or construction of provisions of this
chapter is at issue in a proceeding in the Supreme Court, court of appeal, or the appellate division
of the superior court, each party shall serve a copy of the party’s brief or petition and brief, on
the Attorney General. Service on the Attorney General shall be accomplished by serving the
brief, or petition and brief, on the Proposition 65 coordinator at the service address designated on
the Attorney General’s internet website for Proposition 65 enforcement reporting. A brief shall
not be accepted or filed unless the proof of service shows service on the Attorney General. A
party failing to comply with this subdivision shall be given a reasonable opportunity to cure the
failure before the court imposes sanction, and, in that instance, the court shall allow the Attorney
General reasonable additional time to file a brief in the matter.

(Amended by Stats. 2019, Ch. 187, Sec. 1. (AB 1123) Effective January 1, 2020. Note: See published
chaptered bill for complete section text. The Proof of Compliance form appears on pages 7 to 8 of Stats.
2019, Ch. 187. Note: This section was added on Nov. 4, 1986, by initiative Prop. 65.)

25249.8. List Of Chemicals Known to Cause Cancer Or Reproductive Toxicity.

(a) On or before March 1, 1987, the Governor shall cause to be published a list of those
chemicals known to the state to cause cancer or reproductive toxicity within the meaning of this
chapter, and he shall cause such list to be revised and republished in light of additional
knowledge at least once per year thereafter. Such list shall include at a minimum those
substances identified by reference in Labor Code Section 6382(b)(1) and those substances
identified additionally by reference in Labor Code Section 6382(d).

(b) A chemical is known to the state to cause cancer or reproductive toxicity within the meaning
of this chapter if in the opinion of the state’s qualified experts it has been clearly shown through
scientifically valid testing according to generally accepted principles to cause cancer or
reproductive toxicity, or if a body considered to be authoritative by such experts has formally
identified it as causing cancer or reproductive toxicity, or if an agency of the state or federal
government has formally required it to be labeled or identified as causing cancer or reproductive
toxicity.



(c) On or before January 1, 1989, and at least once per year thereafter, the Governor shall cause
to be published a separate list of those chemicals that at the time of publication are required by
state or federal law to have been tested for potential to cause cancer or reproductive toxicity but
that the state’s qualified experts have not found to have been adequately tested as required.

(d) The Governor shall identify and consult with the state’s qualified experts as necessary to
carry out his duties under this section.

(e) In carrying out the duties of the Governor under this section, the Governor and his designates
shall not be considered to be adopting or amending a regulation within the meaning of the
Administrative Procedure Act as defined in Government Code Section 11370.

(Added November 4, 1986, by initiative Proposition 65. Operative January 1, 1987.

25249.9. Exemptions from Discharge Prohibition.

(a) Section 25249.5 shall not apply to any discharge or release that takes place less than twenty
months subsequent to the listing of the chemical in question on the list required to be published
under subdivision (a) of Section 25249.8.

(b) Section 25249.5 shall not apply to any discharge or release that meets both of the following
criteria:

(1) The discharge or release will not cause any significant amount of the discharged or released
chemical to enter any source of drinking water.

(2) The discharge or release is in conformity with all other laws and with every applicable
regulation, permit, requirement, and order.

In any action brought to enforce Section 25249.5, the burden of showing that a discharge or
release meets the criteria of this subdivision shall be on the defendant.

(Added November 4, 1986, by initiative Proposition 65. Operative January 1, 1987.)

25249.10. Exemptions from Warning Requirement.

Section 25249.6 shall not apply to any of the following:

(a) An exposure for which federal law governs warning in a manner that preempts state
authority.

(b) An exposure that takes place less than twelve months subsequent to the listing of the
chemical in question on the list required to be published under subdivision (a) of Section
25249.8.

(c) An exposure for which the person responsible can show that the exposure poses no
significant risk assuming lifetime exposure at the level in question for substances known to the
state to cause cancer, and that the exposure will have no observable effect assuming exposure at
one thousand (1000) times the level in question for substances known to the state to cause
reproductive toxicity, based on evidence and standards of comparable scientific validity to the
evidence and standards which form the scientific basis for the listing of such chemical pursuant
to subdivision (a) of Section 25249.8. In any action brought to enforce Section 25249.6, the
burden of showing that an exposure meets the criteria of this subdivision shall be on the
defendant.

(Added November 4, 1986, by initiative Proposition 65. Operative January 1, 1987.)

25249.11. Definitions.



For purposes of this chapter:

(a) “Person” means an individual, trust, firm, joint stock company, corporation, company,
partnership, limited liability company, and association.

(b) “Person in the course of doing business” does not include any person employing fewer than
10 employees in his or her business; any city, county, or district or any department or agency
thereof or the state or any department or agency thereof or the federal government or any
department or agency thereof; or any entity in its operation of a public water system as defined in
Section 116275.

(c) “Significant amount” means any detectable amount except an amount which would meet the
exemption test in subdivision (c) of Section 25249.10 if an individual were exposed to such an
amount in drinking water.

(d) “Source of drinking water” means either a present source of drinking water or water which is
identified or designated in a water quality control plan adopted by a regional board as being
suitable for domestic or municipal uses.

(e) “Threaten to violate” means to create a condition in which there is a substantial probability
that a violation will occur.

() “Warning” within the meaning of Section 25249.6 need not be provided separately to each
exposed individual and may be provided by general methods such as labels on consumer
products, inclusion of notices in mailings to water customers, posting of notices, placing notices
in public news media, and the like, provided that the warning accomplished is clear and
reasonable. In order to minimize the burden on retail sellers of consumer products including
foods, regulations implementing Section 25249.6 shall to the extent practicable place the
obligation to provide any warning materials such as labels on the producer or packager rather
than on the retail seller, except where the retail seller itself is responsible for introducing a
chemical known to the state to cause cancer or reproductive toxicity into the consumer product in
question.

(Amended by Stats. 1996, Ch. 1023, Sec. 238. Effective September 29, 1996. Note: This section was added
on Nov. 4, 1986, by initiative Prop. 65.)

25249.12. (a) The Governor shall designate a lead agency and other agencies that may be
required to implement this chapter, including this section. Each agency so designated may adopt
and modify regulations, standards, and permits as necessary to conform with and implement this
chapter and to further its purposes.
(b) The Safe Drinking Water and Toxic Enforcement Fund is hereby established in the State
Treasury. The director of the lead agency designated by the Governor to implement this chapter
may expend the funds in the Safe Drinking Water and Toxic Enforcement Fund, upon
appropriation by the Legislature, to implement and administer this chapter.
(c) In addition to any other money that may be deposited in the Safe Drinking Water and Toxic
Enforcement Fund, all of the following amounts shall be deposited in the fund:

(1) Seventy-five percent of all civil and criminal penalties collected pursuant to this chapter.

(2) Any interest earned upon the money deposited into the Safe Drinking Water and Toxic
Enforcement Fund.

(d) Twenty-five percent of all civil and criminal penalties collected pursuant to this chapter shall
be paid to the office of the city attorney, city prosecutor, district attorney, or Attorney General,



whichever office brought the action, or in the case of an action brought by a person under
subdivision (d) of Section 25249.7, to that person.

(Amended by Stats. 2003, Ch. 228, Sec. 22. Effective August 11, 2003. Note: This section was added on
Nov. 4, 1986, by initiative Prop. 65.)

25249.13. Preservation Of Existing Rights, Obligations, and Penalties. Nothing in this
chapter shall alter or diminish any legal obligation otherwise required in common law or by
statute or regulation, and nothing in this chapter shall create or enlarge any defense in any action
to enforce such legal obligation. Penalties and sanctions imposed under this chapter shall be in
addition to any penalties or sanctions otherwise prescribed by law.

(Added November 4, 1986, by initiative Proposition 65. Operative January 1, 1987. Note: Sections 25250
to 25259 are in Articles 13 to 17 of Chapter 6.5, following Section 25249.2.)

25249.14. The Governor’s Office of Business and Economic Development shall post in a
conspicuous location on its Internet Web site, and include with any informational materials
provided to businesses relating to a business’s obligations under state law, a disclaimer that
states the following:

Proposition 65, officially known as the Safe Drinking Water and Toxic Enforcement Act of
1986, requires businesses to provide a clear and reasonable warning before knowingly and
intentionally exposing anyone to chemicals that are known to the state to cause cancer or birth
defects or other reproductive harm. It is important to know that a product that receives
certification from the United States Food and Drug Administration, or another federal agency or
state agency, is not necessarily exempt from California requirements for chemical exposure
warnings. Businesses should be aware of the levels of harmful chemicals in their products and of
applicable Proposition 65 requirements. For more information on Proposition 65 and how to
comply with its requirements, please visit https://oehha.ca.gov.

(Added by Stats. 2017, Ch. 510, Sec. 2. (AB 1583) Effective January 1, 2018.)
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While not a new subject, solar leasing is a topic that will garner increased Service, USDA

attention because of the additional funds from the Inflation Reduction Act (IRA)

becoming available at the beginning of 2023. The IRA incentivizes the adoption

of solar through several mechanisms such as the 30% solar tax credit for installing solar on a
residence, but the primary one affecting solar leasing on a commercial scale is the 30% business
investment tax credit. This credit is expected to spur demand for more commercial solar projects
over the next decade and landowners can expect to be approached by representatives of these
future projects for leasing opportunities.

What is a solar lease?

The typical commercial solar lease is where an outside party approaches a landowner to
negotiate placing solar panels, substations, power lines, roads and other necessary infrastructure
on their property for a significant period of time (twenty-five to thirty-five years with optional
extensions are common) for a specified rental rate per acre per year or with some form of
revenue sharing much like a royalty payment for an oil or gas lease.

These leases tend to be complicated and due to the length of the lease it is important to have an
experienced attorney look over any potential contract before signing. While the leases tend to be
long, twenty to forty pages is not uncommon, there are some clauses that need to be reviewed
carefully.

Typical Clauses and Things to be Aware of in Solar Leases

Different companies use different lease agreements; however, there are similarities between the
various contracts. Understanding these clauses can help when consulting with an experienced
attorney about potential lease options.

Signing a lease agreement does not guarantee a solar lease.
Signing a solar lease guarantees that the solar developer has the option to go forward with the
construction of a solar project, but it does not guarantee that they will build it. Solar companies

The information contained in this document is provided for educational purposes only. It is not legal advice,
and is not a substitute for the potential need to consult with a competent attorney licensed to practice law in
the appropriate jurisdiction.



may approach many landowners and sign lease agreements that lock the landowner into an initial
agreement where the solar company can gather data and decide which site will best fit their
needs. During the initial period the landowner typically has to grant them access to the property
and refrain from signing any other agreements that might interfere with the solar lease. If by the
end of the initial period the company has not started construction then the agreement typically
expires, the landowner is able to keep any payments that have already been made, and the
landowner can sign new lease agreements with other solar companies.

Income from the Solar Lease

What have your neighbors been offered? Many leases have a confidentiality clause, but those
are typically only binding after the contract has been signed. Rental rates can vary dramatically
so researching current rates is critical before signing a solar lease. Another issue this often not
thought of is how will your rental rate increase over time? Remember that these agreements can
last for more than three decades. The revenue you receive might be adequate in 2023, but will
that same sum be a fair rental rate in 2037? Escalation clauses address this issue by building into
the agreement an orderly increase in the rental rate over the life of the lease agreement.

Property taxes

Property that is assessed and tax as agricultural property generally has a lower property tax rate
than residential or commercial property. If a solar project is developed on your property then a
county assessor may determine that the property is in commercial energy production rather than
agricultural production which could significantly increase your annual property tax. This should
be an area that is addressed in a lease agreement. Does the solar company pay the increase in
taxes due to the solar development or will the landowner bear this cost?

Liability for Damage to the Solar Equipment

What about protecting the solar panels and other equipment on the leased property? Some leases
make the landowner liable for any damages to equipment on the leased property. Can you
guarantee that nobody will damage the equipment? Many solar projects construct fencing
around the perimeter and it may be prudent to make the company responsible for any damage
that occurs on their leased property.

Decommissioning the Project

Solar projects can easily last twenty-five to thirty-five years; however, at some point the project
will no longer be economically viable. Who will pay for cleanup at the end of the lease

period? Many contracts are silent as to which party bears the cost of removing the solar
equipment and restoring the land to its prior condition. A good lease agreement should specify
which party will be responsible for decommissioning the project and some ever require the solar
company to establish a bond to pay for cleanup at termination. A lawyer can be extremely
helpful in negotiating these types of arrangements.

Conclusion
There are numerous things that a landowner should think about before signing a solar lease and
this article covers some of the important things to consider. Having an experienced attorney go

The information contained in this document is provided for educational purposes only. It is not
legal advice, and is not a substitute for the potential need to consult with a competent attorney
licensed to practice law in the appropriate jurisdiction.




through the lease is crucial because the time to negotiate is before signing the contract. For more
information on the subject of solar leases click here.

The information contained in this document is provided for educational purposes only. It is not
legal advice, and is not a substitute for the potential need to consult with a competent attorney
licensed to practice law in the appropriate jurisdiction.
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About this Guide
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the United States Department of Agriculture, the
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about leasing land for solar energy development.

The authors of the guide are Peggy Kirk Hall, Associate
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Program; Evin Bachelor, Senior Research Associate and
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Resource Law Program; and Eric Romich, Associate
Professor and Field Specialist in Energy Education for OSU
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How to use this guide

This guide aims to help farmland owners understand solar energy development and the
solar energy leasing process. The guide includes specific information for Ohio, but other
information about solar leasing in the guide is relevant for farmland owners in any state.
However, we recommend that a farmland owner confer with an in-state attorney to

clarify legal issues specific to the state.

The guide includes a lot of information, so we've developed several tools to help readers

navigate and understand the material.

At the start of each chapter, a rounded
box like the one on the right highlights
the topics covered in the chapter. The
content of these boxes matches the
topics in the table of contents. As an
additional navigation tool, this guide
highlights key phrases in bold.

Sometimes there are points that just
need a little extra explanation or
emphasis. Boxes with angled edges like
the one on the right provide additional
information worth highlighting, special
points of emphasis, and chapter
summaries.

One goal of this guide is to familiarize
and educate readers on the language
and terms they will encounter in a solar
lease. Be on the lookout for boxes like
the one on the right that contain
language taken from actual solar leases.

The final chapter of the guide organizes
solar leasing issues into a checklist tool
that reviews questions to ask and actions
to take when thinking about solar energy
development on the farm.

-

e letter of intent
e Option to lease
e Solar lease

In this
chapter

J

N

Tips and Highlights

Check out boxes like this one for additional
information, special points of emphasis, and
chapter summaries.

"After the construction of the Solar Facilities, the Developer will
remove any construction debris and will restore the portions of
the Premises not occupied by the Solar Facilities to substantially
the same condition that such portions of the Premises were in
prior to the construction of the Solar Facilities.”
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In this chapter

Solar Energy
Development in Ohio

While solar energy production has a brief history in Ohio, "utility-scale”
production is on the rise. A landowner can benefit from learning about the
history and the current state of solar energy in Ohio, as well as how a project
develops—from site selection to construction and finally, production.

1.1 History of solar energy Commission of Ohio, growing to more than

production in Ohio 2,697 projects representing 210 megawatts
(MW) of capacity in June 2019. Prior to 2018,

Over the past decade, Ohio has experienced mo§t solar projects in Ohio were small
considerable growth in photovoltaic (PV) projects located on homes, farm‘s, and
solar development. In 2009, Ohio had 14 businesses. In fact, of the 2,697 Ohio solar

solar projects certified with the Public Utilities projects, the average system size was 78
kilowatts. Prior to 2019 there were only two




projects larger than 10 MWs, including the
287 MW DG AMP Solar Bowling Green
project and the 12 MW Wyandot Solar Energy
Generation Facility.

As of May 2019, nine large scale solar cases
representing 1,325 MWs of potential capacity
were submitted to the Ohio Power Siting
Board; six have been approved and three are
pending approval. While OPSB application
approval does not guarantee a project will
ultimately be built, Ohio’s PV solar capacity
would increase by 630 percent to a total of
1,535 MW if all nine projects currently under
review with the OPSB are constructed. These
nine projects would require a footprint of
16,500 acres of land to support the
development.

1.2 “Utility-scale” solar energy
development

Since 2012, the utility-scale solar sector has
led the overall U.S. solar market in installed
capacity. In 2017, the utility-scale sector
accounted for nearly 60% of all new solar
capacity additions. Based on past trends and
future  projections,  utility-scale  solar
development will continue to thrive. But
what does this mean? How can you
determine if a solar project is a “utility-scale”
project or not? Physically, there is very little
difference between a large solar project
installed on a farm and a utility-scale solar
project. They often use the same racking
components, inverters, and solar modules,
making it difficult to differentiate the two
based on visual appearance.

Companies and experts use different metrics
to define "utility-scale” solar because the
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How much is a megawatt? \

A megawatt equates to one million watts
of electricity, and a megawatt hour
measures the number of megawatts
consumed in one hour.

An old trick of the hand said that one
megawatt could power 1,000 homes;
however, that number assumes that
everything will operate at peak efficiency
with no energy loss during transmission.
Plus, the average home consumes more
electricity than it used to.

The Solar Energy Industries Association
calculates that one megawatt of solar
powers between 150 and 210 homes on
average in the United States; however,
that number continues to increase with
improved technology and more utility-

Xale production.

industry and regulators have yet to adopt a
standard metric. Some classify utility-scale
solar projects based on the structure of the
electric offtake arrangement, while others
base it on the size of the investment.

Two primary differences between commercial
and residential solar projects and utility-scale
solar projects are that utility-scale solar
projects are typically greater than 5 MW and
the electricity generated is interconnected to
the electric distribution or transmission grid.
Under a utility-scale solar model, either an
electrical utility owns the project or an
independent project owner enters into a
power purchase agreement to sell electricity
to wholesale utility buyers.




Utility-scale solar projects are no longer
modern marvels limited to the sunny skies of
Southwestern deserts, but instead are now
commonly found in densely populated areas
and the rural countryside of the upper
Midwest and Northeast. The increasing
development of utility-scale PV solar
consumes massive tracts of land for
development. According to the National
Renewable Energy Laboratory report, the
average total direct land requirements for PV
solar projects greater than 20 MW is 7.5 acres
per MW for fixed-tilt systems, 8.3 acres per
MW for single axis tracking systems, and 8.1
acres per MW for dual axis tracking systems.

A study from the National Renewable Energy
Laboratory titled “U.S. Renewable Energy
Technical Potentials: A GIS-Based Analysis,”
estimates the technical potential of specific
utility-scale PV solar development in the
United States. This study estimates the
potential energy generation based on solar
resource availability and quality, technical
system performance, topographic limitations,
environmental, and land use constraints.
These estimates do not consider social,
policy, economic, or market constraints, and
therefore do not reflect a level of generation
that will actually be deployed. The study
analyzed the potential for utility-scale PV
solar development for both open spaces
located within urban boundaries and rural
areas located outside the urban zones.

Based on the estimates, Ohio ranked fifth in
potential urban utility-scale solar land area
with 294,055 acres yielding a generation
potential of 86,496 gigawatt hours. When
considering the potential rural utility-scale
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Table 1: State Ranking of Photovoltaic Solar
Cumulative Capacity Installed Through February

2019
Net Global
State Summ‘er Hori.zontal
Capacity | Irradiance**
(MWSs) | (kWh/m?/day)
1 California 18,876 5.15
2 North Carolina 4,135 4.63
3 Arizona 3,231 578
4 Texas 2,448 4.96
5 New Jersey 2,240 417
6 Massachusetts 2,164 4.06
7 Nevada 2,027 5.35
8 Florida 1,623 491
9 New York 1,529 3.90
10 Utah 1,100 4.68
25 Ohio 208.3 4.03

** Global Horizontal Irradiance for this chart is
based on the location of the state capital.

Sources: U.S. Energy Information Administration,
Form EIA-860, 'Annual Electric Generator Report'
and Form EIA-860M, 'Monthly Update to the Annual
Electric Generator Report.'

Global Horizontal Irradiance is based on data from
the National Renewable Energy Laboratory System
Advisory Model typical meteorological year data
developed using methods described in the technical
notes.

solar land area, Ohio ranked 26" with
12,332,535 developable acres yielding a
generation potential of 3,626,182 gigawatt
hours.

1.3 Site selection: what do solar
energy developers look for?

Many factors go into selecting a property as
a potential utility-scale development project.




Three important factors are the potential
amount of sun a site might receive, a
property’s  proximity to  transmission
infrastructure, and physical qualities of the
property.

Examining a property’s solar potential can
help determine how much sun the solar
modules in a development might receive.
Ohio is not commonly associated with the
long sunny days often linked to solar energy
production because of its wet springs and
cold snowy winters. However, as illustrated in
Table 1, Ohio’s solar resource is similar to
many solar industry leaders on the east coast,
including New Jersey, Massachusetts, and
New York.

The Global Horizontal Irradiance (GHI) is a
metric used by the PV solar industry to
measure solar potential. It in essence
describes the amount of energy that could be
produced from the sun in a given spot if all of
that energy were converted to electricity. It
includes total solar radiation, which factors in
both Direct Normal Irradiance and Diffuse
Horizontal Irradiance per unit area that
reaches a horizontal surface.

As a state, Ohio has a wide range of GHI,
ranging from a kWh/m?/day of 3.93 in
Youngstown, to 4.05 in Bowling Green, 4.03
in Columbus, and 4.15 in Dayton. Based on
the GHI resource data, the best location for
utility-scale solar development in Ohio is in
the southwest region of the state. Image 1
maps Ohio’s GHI resource.

It is also critical that a site is in close

proximity to transmission. The site should
be near a suitable grid interconnection point
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Image 1: Global Horizontal Irradiance
Resource for Ohio

iENREL

with adequate capacity and grid availability.
Two simple questions must be addressed
when structuring a utility-scale solar project:
1) who will buy the electricity, and 2) how will
it be delivered? Interconnection into the
electric grid provides a physical path to
deliver the electricity generated by the solar
project to the purchaser of the power.
Interconnection represents a critical cost
component of project development. To
reduce project cost, developers will seek sites
with low interconnection costs. Pre-
application  studies  help  developers
strategically identify optimal grid
interconnection locations, while dismissing
problematic sites that require additional
upgrades in grid infrastructure.

Ohio’s transmission grid consists of 6,983
miles of high voltage transmission lines and
112 miles of low voltage transmission lines,
providing developers ample interconnection
opportunities. Ohio is located in the PJM
Interconnection, a regional transmission
organization that manages a competitive
wholesale electricity market and a high-
voltage electricity grid reaching more than 65




million people in Delaware, lllinois, Indiana,
Kentucky, Maryland, Michigan, New Jersey,
North  Carolina, Ohio,  Pennsylvania,
Tennessee, Virginia, West Virginia and the
District of Columbia. Access to the PJM
Interconnection provides developers the
opportunity to participate as a merchant
power plant in an open market, or to engage
individual businesses in direct power
purchase agreements of renewable energy. A
recent emerging trend is corporate
customers directly procuring renewable
energy from independent power producers
as a cost savings strategy and to meet
corporate sustainability goals. For example,
in 2018, there were 75 new corporate
renewable deals, supporting almost 7
gigawatts of new projects.

Several physical qualities of the property
also affect selection of a solar development
site. In addition to solar capacity and
proximity to transmission, developers also
look for locations that provide flat ground
with slopes less than three percent, have
minimal zoning, environmental, or permitting
issues, do not have shading obstructions, and
possess good drainage characteristics.

1.4 Incentives for solar energy
development

Advances in technology and policy mandates
that require the installation of PV solar have
contributed to the reduction of system costs.
For example, according to the National
Renewable Energy Laboratory 2018 U.S. Solar
Photovoltaic System Cost Benchmark report,
the inflation-adjusted system cost for
residential PV solar installations reached
$2.70 per/DC-watt, while commercial projects
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were $1.83 per/DC-watt and utility-scale PV
solar projects posted at $1.06 per/DC-watt.
Specifically, comparing the declining system
costs of inflation-adjusted utility-scale solar
projects between Q12010 and Q1 2018 show
a 77 percent decrease from $4.63 per/DC-
watt to $1.06 per/DC-watt. Despite declining
costs for PV solar, incentives are critically
important to the cost-effectiveness of a
project. Incentives come from four primary
sources that include federal, state and local
governments and utility companies.

The Federal Business Energy Investment
Tax Credit (ITC) program was originally
established in the Energy Policy Act of 2005.
This incentive program is a cornerstone tool
for renewable energy project development.
In 2016, many solar project developers felt a
sense of urgency to get projects under way,
as the 30 percent ITC program was scheduled
for elimination or drastic reductions after
December 31, 2016. While the passage of the
Consolidated Appropriations Act extended
the ITC program, there is once again a sense
of urgency to get projects completed in order
to take advantage of higher tax credit levels.
For projects that start construction by the end
of 2019, the ITC program offers a 30 percent
tax credit of the eligible construction and
equipment costs allowing the project owner
to obtain a dollar-for-dollar reduction in
federal income tax liability. This tax credit can
be carried back one year or carried forward
20 years to monetize the full value of the tax
credit. Projects that start construction in
2020 are eligible for a 26 percent ITC credit,
while projects that begin in 2021 may claim a
22 percent ITC credit. After 2021, the
commercial ITC credit will drop to a




permanent 10 percent and the residential ITC
program will expire.

A renewable portfolio standard (RPS) is a
state policy that mandates a percentage of
the state’s overall electricity generation that
must be produced from renewable energy. In
many cases, the amount of renewable energy
required will increase annually from the
baseline or benchmark to reach an ultimate
target set over a predetermined timeframe.
As of 2019, 29 states and Washington, D.C.
have established RPS mandates, and an
additional eight states have voluntary RPS
goals. Ohio passed Senate Bill (S.B.) 221 in
the spring of 2008, which included the state’s
first RPS standards. The policy originally
required utilities to generate 12.5%
renewable energy by 2024. The legislation
also included a solar carve out with specific
targets of one-half percent solar energy
generation by 2024. However, Ohio passed
S.B.310in June 2014, which placed a two year
freeze on progress toward the 12.5%
mandate by 2024. As a result, the current RPS
targets in Ohio are set at 12.5% renewable
generation by 2026. The amendments in S.B.
310 also allowed renewable energy project
owners in neighboring states to certify their
projects with the Public Utilities Commission
of Ohio and to allow the renewable electricity
imported from these projects to contribute to
Ohio’s RPS determination.

To monitor compliance of state RPS
standards, a system of credits known as
Renewable Energy Credits (RECs) were
developed to validate and track the amount
of renewable energy generated during a
compliance period. In Ohio, a REC represents
the environmental properties associated with
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one MW-hour of electricity generated by a
renewable energy facility certified by the
Public Utilities Commission of Ohio. A Solar
Renewable Energy Credit (SREC) is one
MW-hour of electricity generated by a
certified PV solar system, which counts
towards compliance of a specific solar carve-
out mandate. The Public Utilities
Commission of Ohio monitors compliance
annually to determine if utilities are in
compliance with the RPS Standards. Utilities
can meet their annual benchmark obligations
by developing and owning a REC producing
certified renewable energy facility or
purchasing RECs from other qualified
renewable energy projects.

In July 2019, the Ohio General Assembly
passed House Bill (H.B) 6 to promote
electricity production from clean air
resources that improve air quality in Ohio.
The legislation repeals the existing RPS
originally established in 2008 by S.B. 221 and.
creates an electricity rate rider for all
residential customers to establish a clean air
fund. These funds will first be made available
as subsidies for two nuclear power plants in
Ohio and the remaining funds will establish a
reduced emissions program for other
technologies that attempt to reduce their
emissions.

Ohio established Alternative Energy Zone
legislation in 2010 in S.B. 232. The law
authorizes counties to establish an
Alternative Energy Zone and exempt
qualified energy projects in the zone from
paying the public utility tangible personal
property tax and real property taxes. The
utility-based taxes are replaced by a
standardized payment in lieu of taxes




(PILOT) program which establishes a set
annual fee based on the facilities' total
nameplate capacity. The base PILOT fee is set
automatically at $7,000 per MW of nameplate
capacity for qualified solar projects. For all
other non-solar qualified energy facilities, the
PILOT fee is between $6,000 and $8,000 per
MW and is based on the percentage of Ohio-
based employees utilized during the
construction period.  The county may
integrate an additional service payment not
to exceed $9,000 per MW when combined
with the base PILOT fee. The PILOT base fee
is to be distributed to local governments and
school districts in the same way as the
tangible personal property taxes, while any
additional service payment required by the
county is to be deposited in the county
general fund.

To qualify for the PILOT program, a
renewable energy facility must apply to the
Ohio Development Services Agency for status
as a "qualified energy project” before
December 31, 2020. For qualified energy
projects greater than 5 MWs, the agency
forwards the application to the county
commissioners for approval and to each
taxing unit in the impacted counties. In
addition, the county can pass a local
resolution to establish the entire county as an
“alternative energy zone,” which has the
effect of pre-approving PILOT for any
qualified energy projects located within the
zone. If the county commissioners reject the
application or fail to act within 30 days, the
exemption application is automatically
denied.
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1.5 The solar energy project
approval process

Ohio created the Ohio Power Siting Board
(OPSB) in 1972 to guide the development of
major energy infrastructure projects based on
public need, environmental implications, land
use considerations and economic benefits.
Before constructing a major utility facility in
Ohio, developers must acquire a certificate of
environmental compatibility and public need
from the OPSB. Major utility facilities under
OPSB jurisdiction include electric generation
facilities of 50 MWs or more, including solar;
electric transmission lines and associated
facilities of 100 kilovolts or more;
economically significant wind farms with a
generating capacity of 5 MW or more; and
gas pipelines longer than 500 feet with an
outside diameter greater than 9 inches
designed for transporting gas at a maximum
operating pressure in excess of 125 pounds
per square inch.

The OPSB process is designed to inform and
engage local residents in the review process.
Legal notices of applications are published in
local newspapers near the impacted area, and
the notices list local libraries where residents
may review a copy of the application. All case
records are also available online.

Public participation is an important part of
the OPSB project review process. There are
various ways local residents can participate in
the process and voice questions, concerns, or
support. First, prior to filing an application to
build a new facility, the developer must hold
a public meeting to share project details,
gather input, and hear concerns.
Representatives from the OPSB attend the




pre-application meeting to discuss the siting
and public participation process. Second,
interested parties are encouraged to submit
informal written comments to the OPSB,
which are filed in the public comments
section of the case record to inform the OPSB
during its investigation. Third, the OPSB
hosts a public hearing after making its
recommendation. At the hearing, community
members can provide sworn testimony or
submit written statements to the case record.
Finally, individuals, organizations, and
governments may formally intervene in the
case and participate as a party of record in
the case proceedings.

To learn more about a utility-scale solar
project in or near a community, visit the OPSB
website at https://www.opsb.ohio.gov. Local
residents can stay connected by reading case
documents online, signing up to receive news
releases and board meeting agendas,
subscribing for case updates, reviewing the
OPSB calendar for upcoming events, and
following the OPSB on Facebook. In addition,
the OPSB is available by phone at 866-270-
OPSB  (6772), and by email at
contactOPSB@puco.ohio.gov.
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1.6 Utility-scale solar energy
development on your land

Once complete, a utility-scale solar project
has minimal moving parts and no noise,
smell, or emissions. For the most part, the
system simply sits there and generates
electricity. However, a great deal of activity
takes place on the land prior to project
completion. Initially, the developer needs to
access the land to «collect land use
information and conduct feasibility studies.
During the construction phase of a project,
the site experiences disturbances such as site
grading, soil erosion, soil compaction,
damaged field tile, and noise. It is important
to remember that the site becomes a major
construction zone for a period of time, with
heavy equipment used to grade access roads,
dump trucks with stone to build laydown
yards, flatbed trailers delivering equipment
components to construct the arrays, trencher
plows to lay cable, concrete trucks and cranes
to set power enclosures, and hydraulic post
drivers to set racking, as illustrated in the
following photos. Such activities may disturb
neighbors.

Once construction of a solar project is
complete, ongoing  operations  and
maintenance activities for the project occur.
These activities include panel cleaning,
thermograph  testing for wire faults,
inspecting  combiner  boxes, inverter
maintenance, inspection of racking support,
and spraying and mowing for vegetation
control.
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In this chapter

Solar Energy on Your Land:
Initial Considerations

Dedicating land to solar energy development is a long-term commitment that
can have both positive and negative impacts on a farm and its owners. In this
chapter, we review initial considerations that can help a landowner decide
whether a solar lease is a good fit for the farm, the family, and the community.

To help determine if a solar lease is right for
you, give careful thought to the many
implications of solar energy development on
your farm. How might solar leasing affect
your land and how you use it, your farm
business, your family and its plans for the
future, and your neighbors and community?
Consider also the many related legal issues

such as other legal interests in the land,
property taxes, government programs, and
liability risk. Thinking through these initial
issues should help you decide whether to
lease your farm for solar development, and if
you choose to do so, should help you plan for
the  future and avoid  unexpected
consequences.
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2.1 Length of the commitment

A common first question we hear about solar
leases is “how long do they last?” A solar
energy project can exist on your land for a
long time—as many as 20 years or more, with
automatic extension periods of five to ten
years. It's important to anticipate future
events that could occur during this time
period and ensure that the solar
development won't conflict with or preclude
anticipated needs or uses of the farmland. It's
difficult and perhaps nearly impossible for a
landowner to back out of a solar lease
agreement, so be prepared to commit the
land for the entire length of the solar lease
agreement.

2.2 Who has legal interests in the
land?

It may seem obvious that a landowner must
have the legal right to grant a solar lease, but
many legal rights held by others could
interfere with a landowner's right to lease the
land. When considering whether or not to
enter into a solar lease, a landowner must
determine what other types of legal interests
in the land exist and should identify ways to
address the interests.

For example, a lender could have provisions
in an existing mortgage on the property that
would prohibit the landowner from granting
this type of legal interest to another party, or
could require permission from the lender
before doing so. Violation of such provisions
could allow the lender to declare a default
and demand payment of the mortgage
balance. On the other hand, a solar energy
developer might require the landowner to

obtain a subordination agreement from the
lender, which would ensure that the lender
would not evict the developer if the
landowner fails to pay the mortgage. A lender
might or might not be willing to sign a
subordination agreement.

A farmland lease is another legal interest
that could conflict with the granting of a solar
lease. A tenant or lessee of an existing
farmland lease would have legal rights if a
landowner would attempt to terminate the
lease before the end of the lease period. A
written farmland lease might address how to
handle an early termination by the
landowner. A common approach is to require
the landowner to "buy out” the remainder of
the lease by reimbursing the tenant for
expenses and lost profits. As we explain in
Chapter 4, a solar lease can contain
provisions  for  reimbursement  when
construction of the development causes crop
damages. This mechanism could allow the
landowner to reimburse a tenant if the
construction begins when a tenant’s crop is
still in the ground. A landowner should
assess the potential of interfering with an
existing farmland lease, and pay special
attention to the costs of terminating a farm
lease that still has many years remaining in
the lease period.

Likewise, a hunting lease could be
problematic for a landowner. As we discuss
in Chapter 4, many solar leases do not allow
hunting on or near the solar development
site. If there is an existing hunting lease, a
landowner may need to terminate or revise
the lease in accordance with the solar lease.
These actions might require a landowner to
reimburse lease payments, improvements or
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other benefits that were provided in
exchange for the lease.

Mineral rights might also exist on the land.
If someone holds a legal interest in oil, gas,
coal or other minerals beneath the surface,
those rights could be impacted by a solar
development.  For this reason, a solar
developer will have concerns about leasing
land if someone else holds the mineral rights,
and might require a landowner to obtain a
formal termination of the mineral estate. As
with a farmland lease, this could require a
buyout by the landowner. It's possible,
however, that a solar developer would allow
mineral rights to exist if development could
occur without harm to the solar energy
project.

Easements also grant legal interests in land
to other parties, and a solar development
could interfere with easement rights.
Farmland often has many easements, such as
easements for utilities, drainage, wetlands,
conservation and farmland preservation.
Easement language often prohibits any
conflicting land uses on the easement
property, which would give the easement
holder a legal right to object to the solar lease
or seek payment for easement violations and
interferences. A landowner should determine
the existence of all easements on the
property and ensure that a solar lease would
not conflict with existing easements.

A final legal interest in the property to
consider is the interest of joint owners,
business entities or trusts. All co-owners of
the property must agree to a solar lease. If a
business entity or trust holds title to the land,
the business entity or trust must be the party

that enters into the lease, in accordance with
the entity’s operating procedures or trust
provisions. A solar lease must have the
approval of all co-owners of the land or the
business entity or trust that holds title to the
land.

2.3 Impacts on the farm and land

A solar energy development can have
tremendous physical impacts on the land,
both during the solar project’s lifetime and
afterwards. We explained in Chapter 1 that
the land will be a major construction site for
a period of time. Heavy equipment may
cause soil compaction. Installation of solar
modules and trenches could disrupt
subsurface and surface drainage systems, and
subsurface drainage tiles beneath the
development site could be inaccessible for
future repairs. Since we have not previously
experienced utility scale solar energy
development projects in Ohio, it is difficult to
know how long-term such physical impacts
will be and how successfully the land can
convert back to agricultural uses at the end of
the solar lease period.
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If a portion of a farm'’s land would be used for
a solar development, what effects might
there be on the farm operation? Financial
benefit is one potential positive impact.
Predictable annual payments can provide
income and stability to a farm operation. A
solar lease could also have negative impacts
on a farming operation. Removing parcels of
land from agricultural production will require
a reconsideration of the components of the
operation. With fewer acres, operating costs
could increase on remaining parcels. The loss
of grazing, forage, or manure application
land could require a decrease in livestock
numbers. The location of the development
could interfere with access to sections of the
farm, making it more difficult to engage in
farming activities.

It is also possible that a solar development
will affect a landowner’s ability to leverage
equity in the land. Committing the land to a
long term physical development like a solar
energy project can affect the land’s value and
its desirability to loan lenders.  Analyzing
how a solar lease would impact business or
personal lending and liquidity needs would
be a useful discussion to have with a lender.

What other land uses on the farm could be
foreclosed, limited or required because of a
solar energy development? Be aware that a
solar lease will prohibit a landowner from
interfering in any way with the development's
access to sunlight. This restriction could
prevent a landowner from constructing new
buildings or making improvements, even
planting trees. It could also require a
landowner to trim back or cut down existing
trees that block sunlight. A lease could also
prohibit hunting in or around the project site.

The location of the solar development site
could interfere with the landowner’s access to
woodlots and water bodies. Additional house
lots on the farm may not be possible or
desirable, and the view of those who live on
the farm could change from farm fields to
solar fields. A careful assessment of these
impacts on the farm and the land could
prevent unexpected limitations on how a
landowner can use land that is subject to or
near the solar development.

2.4 Family matters

Farms and farmland can be important
components of a family’s heritage and
wealth, which raises the need to know how all
family members could be affected by a solar
lease. Would a solar lease prevent or hinder
the next generation’s ability to farm the land?
Do all family members support removing the
land from agricultural production? Are there
current estate or farm transition plans in
place that must be revised if the land is
subject to a solar lease? How might the solar
lease affect retirement or long-term health
care needs? Asking these questions of family
members, an attorney, and a financial planner
may provide necessary clarity on critical
issues.

2.5 Property taxes

The construction and operation of a solar
energy facility on farmland will affect
eligibility for Ohio’s Current Agricultural Use
Valuation (CAUV) program. The program
allows land that is devoted exclusively to
commercial agricultural use to be assessed at
a lower value for property tax purposes.
Because a solar energy development is not
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“commercial agricultural use” according to
Ohio Revised Code § 5713.30, the land would
not qualify for the CAUV reduced tax
assessment. Additionally, removing the land
from the CAUV program initiates a
“recoupment penalty.” A landowner who
converts all or any portion of a parcel of
CAUV-qualifying land to a non-agricultural
land use must pay an amount equal to the tax
savings the landowner received on the
converted land in the three previous tax
years. A recoupment fee for land converted
to solar energy development could be
significant, and future property taxes on the
land will rise due to the loss of CAUV
eligibility. Note, however, that a solar lease
can address whether the landowner or the
solar developer pays for these additional
property tax obligations.

2.6 Government programs

Yet another question to consider is how
leasing  farmland  for solar  energy
development will affect eligibility for
government programs such as the USDA'’s
Conservation Reserve Program, Conservation
Reserve  Enhancement Program, and
Environmental Quality Incentives Program.
Placing a solar facility on lands that are under
these types of USDA program contracts could
violate the terms of the contracts and trigger
penalties, loss of future payments, or
reimbursement of past payments. A solar
developer might be willing to address these
financial losses for the landowner. Because
solar development on farmland is still
relatively new, the USDA does not have a
formal policy on the compatibility of solar
energy facilities with conservation program
lands.  This makes it imperative for a

landowner who has land in such programs or
plans to enroll land in the future to discuss
the situation and implications with the
appropriate agency personnel.

2.7 Liability and insurance

Does having a solar energy development on
the farm pose additional liability risks for a
farmland owner? What if someone visiting
the farm suffers an injury at the solar facility?
What if a curious neighbor child breaks into
the site and is harmed? Or a hunter's stray
shot breaks a solar panel? These questions
raise issues not only of whether a landowner
will be responsible for someone harmed at
the project site, but whether the landowner
will be liable to the developer for harm to the
solar project. The answers to these questions
will depend largely on the facts of the
situation and the terms of the solar lease
agreement.

Insurance and indemnity clauses are common
in solar leases. An insurance clause might
require both the landowner and the
developer to maintain certain levels and
types of liability insurance. An
indemnification clause might attempt to shift
liability for damages or injuries to the
landowner if such harm was not the result of
the developer’'s inaction, misconduct, or
negligence, or could work the other way and
shift liability for harm to or by trespassers to
the solar developer. Because of such
insurance provisions, it's important for a
landowner to review liability risk and
insurance  needs with an insurance
professional. Insurance providers have risk
analysts who can estimate appropriate
amounts of coverage in light of the lease.
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These risk assessments are a helpful piece of
information for a landowner debating
whether or not to enter into a solar lease.

2.8 Neighbor and community
relations

Changing land from farmland to a solar
energy project can affect neighbors and the
surrounding community. As with other
forms of energy development, there will be
neighbors and others who do not like solar
energy or don't want to see solar modules in
the landscape. Some may fear that the
development will lower their property values
or will not be removed at the end of the lease
period. Neighbors will be subject to noise,
dust, and truck traffic during a solar project's
construction period. Nearby organic farms
and home businesses may be particularly
concerned about potential impacts on their
lands and businesses. All of these issues may
raise conflict in the community and between
neighbors, particularly if the neighbors are
the last to know about an impending solar
project.

Remember that the solar project approval
process described in Chapter 1 allows any
interested party to review the solar project
materials and submit written comments on
the project to the Ohio Power Siting Board.
A landowner who is considering a solar lease
must be prepared for both positive and
negative reactions from neighbors and the
community, and such reactions could be
made public through the regulatory process.
The landowner may need a plan for
determining how, when, or whether to notify
the neighbors of the solar lease and whether
or how to address neighbor concerns.

Zoning is an issue that neighbors and
community members might raise as a means
to limit utility scale solar energy production.
However, Ohio law limits local zoning
authority over “public utilities.” Counties and
townships have no authority to regulate:
“the location, erection, construction,
reconstruction, change, alteration,
maintenance,  removal,  use  or
enlargement of any buildings or
structures of any public utility [...], or the
use of land by any public utility or
railroad, whether publicly or privately
owned, or the use of land by any public
utility or railroad for the operation of its
business.”  Ohio Revised Code 8§
303.211(A), 519.211(A).

Supplying electricity for light, heat or power
purposes to consumers within the state
qualifies as a "public utility” according to
Ohio Revised Code § 4905.03(C).

Note that the Ohio Legislature has granted a
slight exception to this zoning limitation by
giving counties and townships authority to
regulate the location of small wind farms, but
a similar exception does not exist for solar
projects. Therefore, a county or township
can't “zone out” a solar energy development
that supplies electricity for consumers.

These limitations should not be confused
with Ohio’s "agricultural exemption” from
county and township zoning regulations.
Many farmland owners are likely familiar with
this exemption, which limits county and
township zoning authority over agricultural
land uses and structure. The agricultural
exemption does not apply to farmland that
will transition to a solar energy development.
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2.9 Who is the developer?

A multi-decade lease sets up a long-term
relationship between the landowner and
developer. Knowing who is on the other side
of that relationship can minimize future
problems between the parties. Is the
developer in a sound financial position? If
not, payment issues might arise. Is this a new
business, or does the developer have little
experience with solar energy production? If
not, the project might not go as planned.
What reputation does the developer have
with  other parties, especially other
landowners?  Answering these questions
requires a farmland owner to engage in "due
diligence” on the solar development
company. While learning as much as possible
about the company may be a difficult task, it
could help avoid entering into a problematic
relationship.

Be aware that in some cases, the initial
contact with a landowner is by a “landman”
or a land broker who is assembling parcels for
or to sell to a developer. Landowners should
verify whether the party they're dealing with
is a landman or a developer. If the person is
a landman, try to determine whether a
developer is also involved and whether the
landman has full authority to negotiate on
behalf of the developer.

2.10 Professionals who can help you

This chapter illustrates the complexity of
making a decision about leasing farmland for
utility scale solar energy production. While
we've raised many issues to consider, other
professionals that farmland owners work with
might have additional issues of concern for

particular situations. These professionals can
provide valuable insight and guidance for the
solar leasing process. We recommend
assembling a team of professionals who can
help you, which could include:

e Attorney who is familiar with solar
leasing

e The farm business or family attorney,
if different than the above attorney

e Accountant

e Financial planner

e Lender

e Insurance professional

e OSU Extension professionals in
energy education, farm management,
agronomy, community development,
and agricultural law

Final words on \

initial considerations

As with everything in life, there is always
more to learn and think about. This
chapter explains the important legal
and social implications of signing a solar
lease, but it should serve as a
foundation for further inquiry. Each
farm and each family is unique. A
farmland owner may have other
considerations to make before deciding
to commit to a long-term solar lease. If
your gut tells you to think more about a
particular issue, trust your judgment to
inquire.

N
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Who can help you learn about a solar energy developer?

The developer. Ask for the most recent financial and annual reports, a project
portfolio, and names of landowners with whom the developer has done business.

The Ohio Secretary of State’s online “Business Search” tool. A landowner can see
whether the company is registered to do business in Ohio, find its address and agent
for contact purposes, and learn whether the company is operating for-profit or as a
non-profit. The website’s “Uniform Commercial Code” tool lets a landowner see
whether there are any financing statements filed by creditors of the company. Find this
information at https://businesssearch.sos.state.oh.us.

The Better Business Bureau. This organization can help determine whether people
have lodged complaints against a company.

Credit check services. Companies like Dun and Bradstreet can provide a credit check
on a business or individual for a fee.

County Recorder’s office. Check for names of other landowners with solar leases that
have been recorded in the public records. While others under lease may not be able to
discuss confidential information, they may be willing to talk about their working
relationship with the company.

Attorneys who have worked on solar leases. They may know about a solar developer,
its reputation, and its willingness to work with landowners.

The Ohio Power Siting Board. A search through this agency’s online records will show
if the developer has any other energy development projects in process.

The Solar Energy Industry Association. SEIA established a business code to promote
transparency, good faith, and understanding in the solar energy industry. Check the
code at https://www.seia.org, and ask the developer if it is a member of the association.
A general online search. Use Google or another search engine to find the developer's
website, along with any news, articles or other information about the developer.

Resources

“Energize Ohio,” Community Development,
OHIO STATE UNIVERSITY EXTENSION,
https://comdev.osu.edu/programs/economic
-development/energy.

“State Programs,” Farm Service Agency: Ohio,
UNITED STATES DEPARTMENT OF AGRICULTURE,
https://www.fsa.usda.gov/state-
offices/Ohio/programs/index.

Ted Feitshans and Molly Brewer, “Threshold
Issues for Landowner Solar Leasing,” NORTH
CAROLINA STATE UNIVERSITY EXTENSION, (Feb. 2,
2016),https://content.ces.ncsu.edu/threshold
-issues-for-landowner-solar-leasing.
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Common Legal Documents

Legal documents can feel long and hazy, but they do not have to be hard to
understand.  Fortunately, solar energy developers often use similar legal
documents to enter into the solar leasing process with landowners. Their
contents will vary from developer to developer, but their purpose is consistent,
as we explain in this chapter.

Solar developers have many ways of making
an initial contact with a landowner in an area
that's under consideration for solar
development. A landowner might receive a
letter, for instance, stating that the developer
is seeking land for a solar energy
development project and providing a phone
number to call to learn more about leasing

land for the project. Or a developer might
send out a post card announcing a local
informational meeting about a potential solar
development project. These types of initial
contacts are primarily informational and
don't involve legal documents that seek to
obligate a landowner to a leasing situation.
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At some point, however, a solar developer will
send a legal document or set of documents
that attempt to engage the landowner in a
legal agreement. Some developers prefer to
use a "letter of intent” as the first step in the
leasing process, while some may skip the
letter of intent and send a landowner an
“option to lease.” Others might combine an
option to lease with the actual solar lease.
Because these documents can be legally
binding, it's critical for a landowner to
understand the content and legal
implications of the documents. We explain
each below and highlight important issues for
landowners.

3.1 Letter of intent

One document that a solar energy developer
may use after identifying a potential site for
development is a letter of intent, also referred
to as a term sheet or preliminary agreement.

The purpose of this type of document is to
“reserve” the property while giving the
company time to investigate the site. The
document can be a short and informal
notification to the landowner of the
company’s interest in the property, or it
might be a more detailed description of the
project with proposed solar lease terms.

Although a letter of intent is preliminary, a
landowner must review a letter of intent
carefully because the document might lock in
the developer’s right to lease the property if
it decides to proceed with a project. If so, the
terms in the letter of intent, such as payment
amounts and length of the term, would be
the terms that would apply to the leasing
situation. A letter of intent that is signed by

Chapter 3 Common Legal Documents

a landowner and contains the essential terms
of a lease or a confidentiality clause can be
legally binding and enforceable by a
developer. However, if the document
contains language stating that it is for
“informational purposes only” or is “not to be
interpreted as a binding contract,” then the
letter of intent is not attempting to bind a
landowner to a contract.

The document wusually includes a
confidentiality clause that prevents the
landowner from negotiating with other solar
energy companies and requires the
landowner to keep all information about the
project confidential. This type of clause
might state:

“Landowner agrees not to solicit or negotiate
or permit its agents or employees to solicit or
negotiate or furnish information to any other
solar power entity concerning the
construction and development of a solar

project on the Landowner’s property.”

3.2 Option to lease

While a letter of intent may or may not be
binding, an option to lease is a binding
agreement by a landowner that grants rights
to the developer. Like a letter of intent, an
option provides the developer with time to
do its due diligence and investigate the
property, secure other land parcels, and
obtain financing and government permits.
An option to lease will likely contain many of
the essential terms of the solar lease. In fact,
many solar energy developers will attach the
proposed lease to the option document.
Others might include an option within the
lease, which negates the need for a separate
option to lease document.
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Be aware that while an option is binding on a
landowner, an option does not bind the
developer to actually develop the project. It
only binds the developer if the developer
chooses to exercise the option and proceed
with the project. However, the developer
must provide “consideration,” the legal term
for compensation, to a landowner in order for
the option to be legally enforceable. The
typical way to do this is to make a lump sum
payment to the landowner for signing the
option, which may be referred to as a "bonus
payment.” The option may also include the
amount of an annual payment the developer
will make to the landowner during the option
period, on a per acre basis.

It's important to understand the length of
the option period. An option might be in
place at least one year, but it could last for
several years or more. Two to five years
appears to be common.

A developer may allow a landowner to
continue to use the land for crop production
or grazing during the option period. If so,
there must be language in the option that
addresses how the landowner can use the
property during the option period. There
should also be provisions for damages to
crops or forage if the developer exercises
the option and begins construction of the
project when crops are in the ground. The
document should explain how and when the
developer will notify the landowner if it
intends to proceed with the lease, which
might allow the landowner time to remove
crops and livestock from the project area in
order to prevent damages.

Chapter 3 Common Legal Documents

Critical junctures \

Whenever a solar energy developer
sends you something in writing that
requests your signature and offers you
money, you want to make sure that you
understand exactly what that document
says.

We call this a critical juncture because
the act of signing the document will
bind you to whatever provisions the
solar energy developer included, and
courts will enforce it.

So be on the lookout for:
- A written document
- Requesting your signature and

\Offering you money

20




3.3 Solar lease

The solar lease serves as the primary written
legal agreement between the farmland
owner and the solar energy developer. It
contains the terms of payment, the lease
duration, rights and obligations of both
parties, tax and liability issues, and more.
Solar leases are commercial leases, and
courts assume that parties to a solar lease can
negotiate and understand the terms of the
lease. While the law regulates residential
leases to protect consumers, the law does not
provide the same level of protection for a
commercial lease. As courts are apt to
enforce the terms of a solar lease, it is
imperative that a landowner fully negotiates
and understands the lease provisions. We
discuss these provisions in detail in the
following chapter.

Resources

Wendy Walker, "Agricultural Solar Energy
Development: Understanding Lease
Agreements for Utility-Scale Installations,”
MICHIGAN STATE UNIVERSITY EXTENSION (2019).

Final words on \\

common legal documents

Solar energy developers commonly
use documents such as the Letter of
Intent, Option to Purchase and Solar
Lease to create agreements with a
landowner. Don’t worry about what
a document is called as much as
what it means for you. It is in a
landowner’'s  best interest to
carefully read each document. Ask
questions, do research, and gain a
clear understanding of what the
document contains and how it
obligates you. Be aware that signing
a written document that requests
your signature and offers you money
may bind you to a legal agreement.
When you receive a document from
a developer, talk with an attorney
and the rest of your professional
team before signing the document.
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The Solar Lease

The solar lease is a long-term legal agreement that will dictate the rights and
obligations of the solar energy developer and landowner. A landowner who
negotiates and fully understands the terms of a solar lease is more likely to be
satisfied with the arrangement. We begin this chapter by explaining the life
cycle of a solar lease, then discuss common solar lease terms and highlight
leasing issues of importance to farmland owners.

4.1. The life cycle of a solar lease

A solar energy lease has a life: a beginning,
an end, and defined phases in the middle.
Each phase in the lease involves different
activities that the developer will have a right
to conduct on the property. A landowner's
rights and restrictions might also vary during

these different phases, as will the amount of
the rental payments. For these reasons, it's
important to understand the different phases
of a solar lease, when each begins and ends,
and the rights and obligations that
accompany each phase. Before we examine
solar lease terms let's take a closer look at the
phases of a solar lease, which we've
illustrated on the next page.

22




Phases of a Solar Lease
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The beginning of the lease’s life is known as
the effective date, which is the date on which
the parties have properly signed the agreed
upon lease. From this point forward, the
parties are bound by a legally binding
contract. Upon the effective date, a solar
lease typically enters into a development or
pre-construction phase. If the parties had
not already entered into an Option to Lease
as explained in Chapter 3, then the lease
might refer to this phase as the option period.
During this phase, the solar energy developer
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is determining whether it will or can install a
solar energy facility on the land. The
developer will have rights to enter the
property for surveys, feasibility studies, and
other investigatory practices. The developer
could also be working on project design,
regulatory approval, securing financing, and
similar activities. A landowner might have
rights to continue farming the land during
this phase, which may last for about two to
five years. Typically, if the developer doesn’t
begin or give notice to begin construction of
the project before the end of this phase, the
lease will terminate.

The construction phase is the period of time
when construction activities occur.  This
phase includes site clearing, construction and
improvement of roads, installation of
temporary structures, fencing, solar modules
and transmission equipment, and any other
activities necessary for installing the solar
facility. The length of this phase might last
from nine months to over a year, depending
upon the size of the project.

The solar operations phase begins when the
equipment is on the ground and solar energy
is actively being produced. This phase can
range from 15 to 30 years, which is intended
to give a developer time to enter into long
term power purchase agreements with
energy buyers and maximize the anticipated
useful life of the solar energy equipment.

A solar lease usually also contains a renewal
period that would allow the developer to
continue the project for an additional period
of time without having to renegotiate the
lease, likely five or ten years.
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Once the solar operations phase has run its
course, the cleanup phase begins. During
this phase, the developer will remove the
solar facility. A common amount of time for
a cleanup phase is one year from the
completion of the solar operations phase.
The end of the cleanup phase also signals the
end of the project.

4.2 Common solar lease terms

As we noted in chapter 3, while each solar
energy developer's lease template may look
different from others, the lease documents
generally contain many similar provisions.
This consistency allows us to explain what
those leases contain and what to look out for.

The guide loosely organizes the topics in an
order that seems fairly common in solar
leases, but this does not mean that your lease
will contain all of the terms and topics in this
order, if at all. It may require a little digging
and jumping around for you to determine
whether something is or is not included in
your lease.

In this chapter, we explain these common
terms contained in many solar leases:

e The parties

e Description of the property
e Lease periods and payments
e Compensation for property damages
e Other compensation

e Easements

e Landowner obligations

e Property maintenance

e Termination

e Cleanup

e Miscellaneous legal clauses

Chapter 4 The Solar Lease

Solar Power Purchase \

Agreement (PPA)

A solar power purchase agreement is a
contract between an energy producer
and a purchaser of energy. It outlines
how much energy a purchaser will
receive, how much the purchaser will
pay for the electricity, and other
important terms.  Because a solar
energy developer wants to ensure it has
a purchaser of its energy, it often enters
into a power purchase agreement that
will last the same period of time as the

\soir operations phase.

The parties

A sometimes overlooked provision in a lease
is the designation of the parties who are
subject to the lease. The lease will refer to the
solar energy developer as the lessee, tenant
or company and the landowner as the
“landlord,” “lessor,” or “owner.” It's important
that whoever holds the legal title to the
property is the party designated in this way.
If a husband and wife or other co-owners
hold title to the property, both must approve
and sign the lease. If a business entity holds
the title, then the authorized representative
must sign the lease on behalf of the business
entity, but only after the entity has approved
the lease according to its operating
provisions. Likewise, if the land is held in a
trust, the trustee must have the authority to
enter into the lease according to the
provisions of the trust and must sign the lease
on behalf of the trust.
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Description of the property

A solar lease must accurately describe the
location and amount of property that is
subject to the lease. While this may sound
simple, inaccurate or vague descriptions can
occur and can create uncertainty in the
future. A landowner should review the
description carefully before signing a lease to
avoid being caught by surprise later when
learning that the lease burdens more, less, or
different land than the landowner thought.

One approach to describing the property is to
include a legal description in the lease, often
taken from the deed for the property.
However, old legal descriptions may be
outdated or may require revision if only a
portion of the property is to be included in
the lease. For these reasons, the parties may
want a new survey of the land. In this case,
the lease should state who will pay for the
survey, what type of survey is acceptable, and
when the survey must be completed. Many
developers appear to prefer having a new
legal survey of the lease property and will
include this provision in the lease.

Another approach is to also include a map or
photograph of the property that identifies
the project’'s boundaries. This may be based
upon the surveyor’'s work, a tax map, or an
aerial photograph. This can be helpful
because it shows clearly identifiable
landmarks such as waterways or structures,
allowing the landowner to visualize and verify
the project boundaries.
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Lease periods and payments

As we explained at the beginning of this
chapter, the solar leasing arrangement has
several distinct phases, referred to in the
lease as periods or lease term. Note that not
all leases use the same names for these
periods, so a landowner might see different
designations than the periods we describe.
Less important than the name for a period is
what occurs during the period, how long the
period may last, and the amount of payment
for the period. It is likely that the amount of
the payments will vary for different periods of
the lease. For example, the rental payment
will likely be at its lowest value during an
option period and at its highest amount when
the facility is operating and producing
energy. A landowner should also understand
the entire length of time that the lease will be
in place, determined by adding all of the
periods together.

If a separate option to lease doesn't already
exist, a lease will include an option period.
This is the amount of time the developer has
for determining whether the project will
move forward. The option should contain
provisions for how the developer must notify
the landowner that the project will not
proceed. Once a developer gives such notice,
both the option period and the lease itself
comes to an end. Some developers pay a
lump sum amount for the option period,
some pay a "bonus” or lump sum plus an
additional annual rental payment, and some
might pay only an annual rental amount.
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Take a look at this example of option
provisions in a solar lease:

"Option Term: Five (5) years. Developer
shall have the right to terminate the
option.

Initial Consideration: Within fifteen (15)
days of execution of the Option,
developer shall pay to owner $X as initial
consideration.

Option Payments: $X per acre per year
shall be paid to Owner on an annual basis
during the term of the Option.”

A lease will also describe the development
or construction period. This phase of the
lease typically begins once the developer
announces that the project will proceed,
commonly referred to as “exercising the
option.” Some leases refer to one
development period and include
construction activities and one rental amount
throughout the period, while others might
separate the development and construction
periods into two distinct terms with different
time periods and payments for each. Here's
an example from a solar lease that designates
a development period:

“Development Period: The period
commencing at the end of the Option
Period and expiring on the date three (3)
years thereafter.
Development Period
$XX/acre/year."

Payments:
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The solar operations period is the longest
period of time in the lease and probably the
period that receives the most attention from
a landowner as it represents a significant
revenue stream over a long period of time A
lease usually describes this period as the time
during which energy is being produced at the
site. The rental amount is typically highest
during this period, and will likely include an
adjustment for inflation because the period
may last for 20 years or more. The inflation
adjustment may be tied to a measure like the
Consumer Price Index, or may be a fixed rate
to provide more certainty for the developer's
project costs. Here is an example of an
operations period provision:

"Operations Period. The solar operations
phase of the Project will be for a period of
thirty (30) years from the date when at
least one solar generating facility is
installed and operational on the Premises.
Operations Rent. During the Operations
Period, an annual payment equal to the
sum of $XXX per acre of land within the
Solar Project Area and $XX per acre of
Property outside of the Solar Project Area.
The Operations Rent shall be adjusted
upward annually by two and one-half
percent (2.5%) each year (the “Inflation
Adjustment Factor”).”

A lease’s renewal clause allows the developer
to extend the lease for an additional amount
of time. Renewals are at the option of the
developer, and renewal automatically occurs
if a developer provides notice of the renewal
to the landowner. Certain lease terms could
be renegotiable in a renewal situation, such
as rental payment. The period for a renewal
term varies among solar leases from about
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five to 20 years. Some leases include one set
period of several years or more, and some
allow up to two or three renewal periods. A
renewal provision might read:

“Developer will have the right at its option
to extend the solar operations phase for
up to two additional periods of five years.
To exercise its option, Developer must
deliver a written extension notice to the
Owner at least six months prior to the
expiration of the solar operations phase.
Developer will have no right to extend the
lease term beyond its two additional
periods.”

Finally, a lease may contain a cleanup period,
which gives the solar energy developer a set
period of time to remove the equipment and
restore the land. The typical time allotted for
cleanup is around 12 months, depending
upon the project size. More on cleanup later.

Adding all of the periods in the lease term
together will clarify the total length of the
leasing arrangement. In the above examples,
the option period could last for up to five
years, the development period would last for
three years, the solar operations period
would be in place for 30 years, and there is a
possibility of two five-year renewals. The
total period of time that the land could be
subject to the lease would be 48 years.

Compensation for property
damages

A lease should also include other payments

that compensate a landowner for damages
that occur to the landowner’s property over
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the lifetime of the lease. Of particular
importance to farmland owners is the
possibility of damage to the farm’s drainage
system. Moving equipment, building roads
and laydown yards, installing cable trenches,
installing  posts, and other  similar
construction activities could interfere with or
damage both subsurface drainage tiles and
surface drainage ways. A lease should specify
how a developer will address these situations,
either by compensating the landowner or
repairing the problem. Compensation
measures could address both the drainage
infrastructure and harm to crops or property
due to a drainage interference. If a developer
is to make repairs, a lease may include
guidelines for the repairs. To avoid the
possibility of harm to drainage infrastructure,
a lease might require a landowner to provide
a map to the developer showing all drainage
improvements on the property.

Compensation for crop damage is another
unique issue of concern for farmland owners,
as this example illustrates:

“During initial construction, Developer shall
pay Owner for damages to crops on a per
acre basis (prorated for fractional portions
of an acre), for any and all portions of the
Premises that are taken out of commercial
crop production during the construction of
the Solar Facilities and any and all crops
that are removed or damaged as a direct
result of Developer's construction and
operations.”

Harm to crops first arise if a developer
decides to begin construction activities when
crops are still in the ground. Damages to
crops might also inadvertently occur when
maintenance and similar activities are carried
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out throughout the lease period. In these
situations, a lease can require a developer to
compensate the landowner for crop losses.
It's important, however, that the lease
address how to determine the value of an
unharvested crop. Common factors to
consider are the location, average yield in the
area, and predicted price that would have
been paid for the crop. Each lease may use a
slightly different calculation, or at least
involve different definition for such factors.
Here's an example of a crop damages
calculation provision:

“Crop damage will equal the amount of
damaged acres (based upon Owner's
reasonable estimate as agreed upon by
Developer's representative) multiplied by
the average yield in the county where the
property is located multiplied by Price
multiplied by 1.1.

The average yield in the county where the
property is located shall be based on the
average yield for the latest three years in
the county as published by the National
Agricultural Statistics Service.

The price shall be based on the respective
commodity's futures price for December
delivery with the Chicago Board of Trade as
of the close of the 15th day of the month
during which the damage occurs.”

In the above example, crop damages equal
Acres X Average county yield X Price X
Multiplier of 1.1. The farmland owner should
understand these term, and what they mean
for crop damage payments.
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For example, acres refers to the volume of
land affected by the developer’s activity and
taken out of agricultural production. In the
example, acreage is based on a reasonable
estimate by the landowner and the developer
has the right to challenge this acreage
estimate.

The average crop yield for the county refers to
the expected volume per acre of crop that
would have been produced had this crop
made it to harvest. It's common to follow an
approach like the example and average the
yield over several years. A lease will also
identify a data source for yields, such as the
National Agricultural Statistics Services.

The price for the crop is likely to cause the
most confusion for farmland owners. The
simplest method is to use an objective
benchmark such as a market commodity
price for a set day in the month during which
the damage occurs. The price is not
determined by the market value of the crop
on the day it was damaged, but by the market
value on the specified day in the month the
damage occurred.

A crop damages calculation might also
include a multiplier that serves as a bonus
payment to compensate the farmland owner
beyond the calculated fair market value of the
lost crop alone. The multiplier recognizes
that the crop could have been worth more in
reality, or may serve as an act of good faith,
or an apology for the landowner’s loss of
sweat equity in the crop.
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Other compensation

Some solar energy developers will offer to
cover expert expenses incurred by the
farmland owner in conferring with an
attorney, accountant, or other advisor about
the solar lease. The total amount covered by
the developer may be capped at a certain
dollar amount, so the landowner will want to
ensure that the cap provides enough funds to
seek adequate counsel for an informed
decision.

A lease can also provide compensation for
removing the land from a differential
property tax assessment program such as
Ohio’s Current Agricultural Use Valuation
program. This provision should cover the
entire amount of the “recoupment fee” that
the landowner must pay for converting the
land and removing it from the program.
Likewise, a lease can reimburse the
landowner for any conservation program
penalties resulting from the withdrawal of
lands from government programs. We
discuss these issues in more detail in Chapter
2 of this guide.

Easements

An easement is a legal right to use the
property of another. A typical solar lease
includes multiple easements that grant the
developer different rights to use different
parts of the property for different purposes.
It's important for a landowner to know which
type of easement exists on which part of the
property, and the time period or extent of
each easement.
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Most solar energy leases contain the
following types of easements:

e Construction easement
e Access easement

e Transmission easement
e “Nuisance” easement

e Solar easement

e Catch-all easement

A construction easement provides the solar
energy developer with the right to access the
land for the purposes of preparing the
ground for development and installing the
solar equipment. In addition to constructing
the solar panel system, construction activities
are also necessary for temporary and
permanent access roads, “laydown areas”
used for staging the equipment until it is
installed, and areas for office trailers, parking,
and employee activities. Since such activities
involve heavy machinery and gravel yards,
landowners should consider the location and
impact of the construction activities that are
granted by the construction easement.
Negotiation might be necessary, especially if
the landowner has future plans for
construction areas.

An access easement grants the developer
the right to cross the landowner’s property to

“Owner grants an easement over, across,
and on the Premises for ingress to and
egress from the Solar Facilities by means
of any existing roads and lanes, or by such
route or routes as the Developer may
construct from time to time at its
discretion. Such right will include the
right to improve existing roads or lanes,
or to build new roads.”
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access the solar energy facility. Here's an
example:

This provision allows the solar energy
developer a number of important rights. It
grants a right to use existing roads, lanes, and
access points on the property and also lets
the developer improve those paths. The
example doesn't define the extent of such
“improvements,” so a landowner may want
clarification on this issue. We can assume
that improvements could include laying
down gravel, installing drainage ways,
constructing a bridge, or other measures
“reasonably necessary” for access. The
easement also allows a developer to create a
new road or lane on the property. Sometimes
this provision will include language that gives
the developer sole discretion in determining
the new routes. If there are areas that a
landowner does not want to be developed as
new roads or lanes or if the landowner wants
to have a voice in the location of the roads,
the landowner must negotiate such terms so
that they are included in the lease.

In addition to getting its people and
equipment to and from the solar facility, a
developer needs to get its power to the grid.
A transmission easement grants the
developer the right to install equipment and
power lines for transmission purposes. This
easement can include the installation of
power lines, poles, or channels above, on, or
beneath other parts of the landowner's
property that are beyond the solar project
location, as determined by the developer.
The easement also allows the developer to
access the transmission areas for the duration
of the project and make repairs or
improvements over time. As with the other
easements, a landowner must negotiate any
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exceptions or parameters to these rights
before signing the lease. A transmission
easement provision may look like this:

“Owner grants an exclusive easement on,
over, and across the Property for one or
more line or lines of poles and/or towers,
with such wires and cables as from time to
time are suspended therefrom, and/or
overhand and/or underground wires and
cables, for the transmission and/or
collection of electrical energy and/or for
communications purposes, along with all
necessary and proper foundations,
footings, towers, poles, cross arms, guy
lines and anchors and other appliances
and fixtures for use in connection with
said towers, wires, and cables.”

The  development, construction and
operation of a solar facility can create
annoyances or inconveniences to
landowners, such as noise, dust, traffic,
vibrations of the earth, and sun glare. In
anticipation of these potential impacts, solar
lease agreements will include a nuisance
easement. This easement prevents the
landowner from bringing a nuisance claim
against the developer. Note that the
easement does not apply to neighbors who
may believe that the activities create a
nuisance since the neighbors are not a party
to the contract and are not bound by its
terms. Here's a typical nuisance easement:

“Owner grants an easement and waives
any claim arising in nuisance for
conditions common to solar energy
projects, such as construction activities,
maintenance activities, noise originating
from equipment, reflective glare, and
other nuisances.”
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A solar facility needs one crucial component:
access to the sun. The all-important solar
easement ensures that the solar facilities can
receive sunlight without interference from
the landowner, as this example illustrates:

“Owner hereby grants and conveys to
Company an exclusive easement on, over
and across the Premises for the open and
unobstructed access to the sun to any
Solar Facilities on any of the Project
Properties and to ensure adequate
exposure of the Solar Facilities to the sun.”

This provision may apply to all the land
owned by the landowner, regardless of
proximity to the solar energy facility. It might
also specifically prohibit the landowner from
placing any new trees, buildings and other
improvements on the property in a way that
the developer believes will interfere with solar
access.

Be aware that a solar lease agreement might
also include a catch-all easement that aims
to maximize the developer’s right to use the
land. These provisions are often broad and
vague, which could be problematic for a
landowner.

Landowner obligations

The lease is not all about the solar energy
developer. The farmland owner also has
obligations and rights under the lease
agreement. Some of these are for the benefit
of the solar energy developer, but many
benefit the farmland owner. Four common
lease terms obligate the landowner to act, or
not act, in a certain manner. While each may
only be a sentence or two long, they include
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important restrictions on what a landowner
can or cannot do in regards to the leasing
arrangement.

A non-interference provision is a promise by
the landowner not to interfere with the solar
energy developer's rights and easements. A
broad non-interference provision will state
that a landowner cannot impede the solar
energy developer's ability to construct,
operate, and do anything it is allowed to do
under the agreement.

An exclusivity provision guarantees the
developer’s right to sole possession of the
lease property. An exclusivity provision
might also prohibit the landowner from
allowing other solar developments on the
landowner’s premises, such as this example:

“"Owner shall in no event construct or allow
others to construct any solar energy facility
or similar project on the Premises.”

A quiet enjoyment provision allows the
solar energy developer to peacefully enjoy all
of its rights under the agreement and may
explicitly state that the landowner promises
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not to hinder or interrupt the solar energy
developer’s rights or allow any other party to
do so for the duration of the lease agreement.
Such a provision can force the landowner to
defend the developer’s rights in the property
against any other parties.

We mentioned confidentiality clauses in
Chapter 2 when we explained the Option to
Lease document. A solar lease will also
usually include a confidentiality provision
that prohibits the landowner from sharing
certain information contained in the lease.
Many confidentiality provisions begin by
protecting the financial and payment terms
of the lease, which keeps one landowner from
knowing how much another landowner will
receive for a solar lease. A confidentiality
clause might also cover methods and
technology that the solar energy developer
believes is its proprietary information. Take
this example of a confidentiality clause:

“Owner shall maintain in the strictest
confidence all information pertaining to
the financial terms and payments under
this Lease, Developer's site or product
design, methods of operation, methods of
construction, power production, and other
such information deemed proprietary by
the Developer.”

A confidentiality provision also usually
includes termination and expiration language
that continues confidentiality beyond the
lease period. Take this example:

"The provisions of this confidentiality
clause shall survive the termination or
expiration of this Lease.”
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This example does not stipulate how long
beyond the end of the lease that the
confidentiality clause will last. In such a case
courts usually conclude that the clause lasts
for "a reasonable time.”

Many leases also address owner
improvements, and what happens when an
owner's improvements interfere with the
project’s open access to the sun. Often lease
agreements will allow existing structures and
trees to remain, but either require developer
permission for future improvements or
impose certain criteria that the landowner
must follow to build a new structure nearby.
Landowners may be able to negotiate for an
improvement term that requires the solar
energy developer to consent to an owner's
request so long as the improvement does not
negatively impact the solar facility's access to
sun. Farmland owners who want to protect
certain structures or guarantee the ability to
add structures in the future want to read
these provisions carefully to ensure that the
farmland owner’s needs are addressed.

Once the solar energy development has been
constructed, landowners will retain the right
to use the access easements granted to the
solar energy developer.  However, the
landowner cannot interfere with the solar
energy developer's use of the easement path.

Property maintenance

A solar lease should address who will
maintain the property in and around the solar
project site. Often, the solar energy
developer will be responsible for mowing,
removing weeds, keeping brush under
control, and maintaining access points.
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Developers prefer to keep this responsibility
so that only its personnel will be near the
project site. However, the lack of clear
standards for property maintenance in a lease
could become a point of contention.

Consider noxious weeds. In Ohio, noxious
weeds are invasive or harmful plants
designated by the Ohio Department of
Agriculture to pose a risk to humans,
ecosystems, or agricultural crops and
livestock. Landowners have a legal duty to
destroy noxious weeds located on their
property after proper notification by the
township. Failure to remove noxious weeds
can result in government action and
assessment of the costs of the removal on the
landowner’s property taxes. This type of
problem could be avoided if the lease
explains which party bears the responsibility
to maintain the property. The lease can spell
out who is responsible for mowing the grass
and weeds, which is typically the developer,
and outline what happens when the party
responsible does not meet its obligations.

Some developers have interest in alternative
solutions for maintaining the vegetation
around a solar project site. A lease might
allow the landowner to plant crops that are
compatible to the site and will not interfere
with the panels, such as alfalfa and clover. A
lease might also allow sheep to graze among
the solar panels. Unlike goats, which try to
climb onto solar panels, and cows, which run
into or rub up against the panels, sheep pose
no risk of harm to a solar energy site.

Another option that might appear in a lease

is to create pollinator habitats in the solar
project area. This type of arrangement can
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address who is responsible for planting and
maintaining the habitat, and what to do if or
when noxious weeds grow within the
pollinator habitat area.

Termination

It's possible that a solar lease will not make it
to the end of its natural life and one or more
parties will find it necessary to terminate the
agreement. Any thorough legal document
or contract will outline when parties may
permissibly terminate the agreement early,
and what happens when they do. Solar leases
commonly grant the developer the right to
terminate the lease upon written notice to the
landowner, with the notice taking effect a
month or so after. On the other hand,
farmland owners often may only terminate
the solar lease in the event that the solar
energy developer commits a material default
of the lease, such as habitual non-payment of
rent.

Cleanup

A solar lease will likely address two types of
cleanup situations: post-construction and
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post-project cleanup. Post-construction
cleanup addresses the solar energy
developer’s duty to restore the land once the
solar panels and all other equipment have
been installed. Here's an example:

"After the construction of the Solar Facilities,
the Developer will remove any construction
debris and will restore the portions of the
Premises not occupied by the Solar Facilities to
substantially the same condition that such
portions of the Premises were in prior to the
construction of the Solar Facilities.”

A provision like this requires the solar energy
developer to put the property in
“substantially the same condition” as before
construction began. This could require
leveling of land, removal of construction
materials, or reinstalling a fence that had to
be removed. A landowner who wants the
land restored in a certain manner after the
solar panels have been installed should
specify what he or she expects. This could
include taking pictures of the land before
construction.

Post-project cleanup deals with the solar
energy developer’'s duty to restore the land
once the lease has ended, whether due to
expiration, termination, or otherwise. The
clause should outline when and how the
developer will remove all of the solar facility
from the landowner’s property. Take a look at
this post-project cleanup clause:

"At the end of the Term, including upon any
termination of the Lease, the Developer will
remove all of its Solar Facilities within
twelve months from the date the Term
expires or the Lease terminates.”
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The example gives the developer a set time
frame to remove its solar panels and
equipment from the property: A lease might
pair this type of clause with an express
easement that grants the solar energy
developer a right to continue to access the
land during the cleanup time frame. A lease
should lay out what happens if the solar
energy company fails to remove its
equipment. For example, a lease might grant
the landowner permission to clear the
equipment and seek reimbursement from the
solar energy developer for the cost of
removing the equipment.

An important provision for the landowner in
regards to cleanup is a requirement for a
developer to escrow funds as security to
cover the cost of cleanup. The funds can be
placed into an escrow account or an
investment grade security. The landowner
would likely only receive the funds if the solar
energy developer fails to remove its
equipment as scheduled.

Also in the landowner’s best interest would
be standards for restoring the land after
removal of the equipment. If the solar energy
developer installed foundations to support
the solar panels or other equipment, will they
be removed? Will they be removed entirely,
or only to a certain depth? Did the
construction affect drainage tiles? Does the
landowner want the solar energy developer
to leave improvements such as gates and
fences or roads? These are all important
issues that a lease can address, with pictures
and descriptions of the property to provide
guidance.
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Miscellaneous legal clauses

As with any legal document, a solar lease will
include common “boilerplate” terms. A
warranty of title clause is a promise by the
landowner that he or she is the true owner of
the property and has the right to encumber
the property. This clause should include an
exception for previously existing
encumbrances that are recorded or disclosed
by the landowner, which would prevent a
developer from terminating the lease by
claiming that a landowner does not have
clean title to the property.

A hazardous materials clause requires the
farmland owner to certify that the land is in
compliance with all applicable environmental
laws and regulations, and that the landowner
will continue to comply with all required
environmental laws through the duration of
the lease. As a companion duty, the
developer also promises to comply with all
environmental laws once it takes possession
of the property. These companion promises
relate to an often included indemnity
provision that requires the party at fault to
take responsibility for any financial,
restoration, or other penalties.

Indemnity clauses aim to place legal liability
on the party that has possession and control
of a condition that causes harm. A solar lease
will place liability for harm resulting from the
solar project on the developer, while
maintaining the property owner’s liability if a
person is harmed on other property areas
and conditions that under the landowner's
control.
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A condemnation or eminent domain clause
addresses what happens if the government to
seizes some or all of the property its use. The
clause should address whether a developer
has to stop paying rent, and how to divide a
condemnation award. The developer may
attempt to claim all of a condemnation award
as compensation for its improvements, loss
of revenue, relocation costs, and lost value of
its project. A more equitable split of a
condemnation award would address both the
developer’s investment and the value of the
real estate taken from the landowner.

Force majeure is common in many legal
documents and addresses uncontrollable and
unforeseeable acts of God. In the solar
leasing context, a force majeure provision
may allow the solar energy developer to
suspend rental payments when an act of God
prevents it from operating on the property or
complying with any provision in the lease.
The clause might also lengthen the term of
the lease by the amount of time that the solar
energy developer could not operate. This
would mean that the solar energy developer
would not pay rent during its down time and
the lease term would automatically extend by
the amount of the down time.

Lender protections frequently arise in solar
leases, and are not usually negotiable. A
developer’s lenders may require guarantees
that their financial investments in the project
will be protected. Such clauses in the lease
assure that the developer’'s lenders can
recoup investments if there is a default by
foreclosure or some other legal means.

35




Arbitration is a popular clause in many legal
documents today. Arbitration is an out of
court process that relies on one or more
arbitrators to serve as decision makers for a
dispute between two parties. An arbitration
decision is binding on the parties and is
enforceable in court. Be aware that some
arbitration clauses prohibit a party from
appealing the arbitration decision to a court
of law, meaning that the landowner does not
have another chance at resolving the
problem. Look for a clause that does allow
for an appeal and also requires mutual
consent by the parties to use a particular
arbitrator or arbitration service, which gives
the landowner a say in who will be making a
decision.

A jury trial waiver would prevent a
landowner from requesting a trial by jury if a
dispute arises with the solar energy
developer. These clauses operate on the
premise that a jury is swayed by emotional
arguments, favors local residents, and has
more discretion than a judge in applying the
law, factors that tend to benefit a landowner
more than a company. For these reasons, a
developer may seek to have the landowner
waive the right to a jury trial and have a judge
make a decision. Landowner attorneys
commonly seek to remove this clause and
keep a jury trial as an option in the event of a
dispute that goes to a court of law.

A damages waiver is an attempt to avoid
compensating for any harm that results from
a party’'s actions. In the solar leasing context,
a damages waiver would run contrary to
other provisions discussed earlier for
damages to property, drainage, and crops, so
should not be included in a solar lease.

Chapter 4 The Solar Lease

Choice of law and choice of venue clauses
are in many legal documents to provide
predictability about where a dispute will be
heard. If a legal dispute arises, these clauses
pre-determine the location and state law that
will apply to resolving the dispute. Such
clauses are common when the parties are
from different states. A landowner in a solar
leasing situation will want to ensure that the
disputes would be heard in the state where
the leased property exists.

Attorney fee clauses take on a number of
shapes and sizes, but are meant to shift the
costs of litigating a dispute on one party or
another. Beware of a solar lease that requires
a farmland owner to pay the legal fees of the
developer if any disputes result in legal
action.
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“Farmers’ Guide to Solar and Wind Energy in
Minnesota,” FARMERS' LEGAL ACTION GROUP, INC.
(2019) http://www.flaginc.org/wp-
content/uploads/2019/04/Farmers%E2%
80%99-Guide-to-Solar-and-Wind-Energy-in-
Minnesota-April-2019.pdf.

Shannon  Ferrell,  “Solar Leasing for
Agricultural Lands,” National Agricultural Law
Center (April 4, 2018) [webinar]
https://nationalaglawcenter.org/consortium/
webinars/solarleasing/.

Shannon Ferrell, “Understanding Solar Energy
Agreements,” NATIONAL AGRICULTURAL LAw
CENTER (2019).

“Guide to Land Leases for Solar,” SOLAR
ENERGY INDUSTRIES ASSOCIATION (2016).

Solar Power Purchase Agreements,” Green
Power  Partnership, U.S. ENVIRONMENTAL
PROTECTION AGENCY, https://www.epa.gov/
greenpower/solar-power-purchase-

agreements.
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Final words on \

the solar lease

A solar lease details the relationship
between the solar energy developer
and the landowner. Just as every
relationship and piece of property is
unique, each lease will be unique. This
chapter examines a number of terms
commonly included in a solar lease, but
a lease may contain additional terms or
may not include all of the terms covered
here.

Understanding a lease document may
take time, patience, and a willingness to
ask questions. Consulting an attorney
with experience in agriculture or solar
energy leasing would be a wise step.

On a final note, entering into a solar
lease means entering into a long-term
relationship with a solar energy
developer. A good working relationship
requires good communication, and also
a good understanding of the
parameters of the relationship. The

ﬁe provides those parameters.
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The Farmland Owner’s Solar
Leasing Checklist

Entering into a long-term lease agreement for your land is a big decision.
Whether you're just starting to think about solar leasing on your land or already
have a lease waiting for your signature on your kitchen table, the best time to
make sure that a solar lease is in your best interest is now.

The following checklist condenses the information from this guide to help you remember things
to do, issues to consider, people to consult, and questions to ask before and after signing a lease.
The checklist is not an exclusive list, but is a starting point to help you get organized as you
consider whether and how to lease your farmland for solar energy development.
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1. Assemble your team of experts. You do not have to make an important decision like this on
your own. From family members to your attorney and accountant, others can help you make an
informed decision. Include the following in your team:

___ Attorney ___ Extension educator
___ Accountant ___ Family

___ Insurance provider ___ Business partners
___ Lender ___ Neighbors

2. Research the solar energy developer. It's always a good idea to know who you're dealing
with in a business transaction. Research the developer who's contacted you about a solar lease.
Does the developer have a good reputation with other leasing landowners, the Better Business
Bureau, Public Utilities Commission, and Attorney General? Does it have other solar energy
projects pending or in existence, and any problems with existing projects? Your own research and
your team of experts can help you answer these questions.

3. Talk to your family. A solar lease can take a lot of land for a long period of time. Consider
the following questions to make sure that you understand what this lease would do to your land,
your family, and your plans for the future.
e How would the land and farm operation be impacted by this lease?
e What are the family’'s long term goals for the farm, and does this lease interfere with or
support those goals?
e How does the family feel about not being able to use the land for a long period of time?
e How does the family feel about seeing and living with a large scale solar development on
the farm?

4. Seek out Extension experts. OSU Extension and other state Extension organizations have
expertise that can help guide you in the decision making process. Check out OSU Extension’s
Energize Ohio website, https://comdev.osu.edu/programs/economic-development/ energy for
information about solar energy. A few questions Extension experts might help with include:

e Is there any data on rental values and crop damage payments in my area for solar leases?

e Are you familiar with this solar energy developer or its reputation?

e Can you connect me with other landowners in the area who have or are considering solar

leasing?

5. Read all documents carefully and with professional assistance. The documents a solar
developer gives to you can be legally binding once you sign them. Don't sign anything you don't
understand. Make sure your team of professionals know about these documents, and let them
help you review them.
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6. Consider the terms of the solar lease. On the first read through, you don't have to
understand everything in the lease. Note anything you don't understand so that you can ask
questions and gain a clear understanding of what the lease proposes. Specific terms in the lease
to review include these:

__Accurate description of the property and parties

___The term of each lease period, when each period begins and ends, and the total length

of the lease

___ Whether renewal is permitted, how to renew, and length of renewal periods

___Rental payments, inflation adjustments, and how each will be calculated

___ Whether farming and similar activities can continue prior to construction of the facility

___Who pays for penalties for withdrawal of land from CAUV and government programs

and termination of farmland leases

___How to deal with existing mortgages

___How damages to crops, improvements and drainage will be addressed

___The types and extent of easements granted

___Obligations of the landowner, such as non-interference and confidentiality requirements

___Post-construction clean up obligations

___Limitations on owner improvements such as new buildings, fences and tree plantings

___Responsibility for maintaining vegetation, weeds, access points, driveways and fences

___What happens if either party terminates early

__Cleanup and restoration of the property at lease end, including funds for cleanup

___Landowner’s hunting and recreation rights

___Potential interferences with mineral rights

___Indemnity and insurance provisions

__ How conflicts will be resolved, including arbitration and waiver of jury trial clauses

___How weather and acts of God affect obligations

__Handling of proceeds from eminent domain actions

___Payment of attorney fees if disputes arise

7. Meet the solar energy developer. Entering into a solar lease means entering into a long
term business relationship with a solar energy developer. It's important to determine early on
what kind of business relationship you would have and to review important lease provisions with
the developer. The following questions can help.

¢ How long has your company operated in Ohio?

e How many similar projects have you completed?

e Can you refer me to other landowners that your company has partnered with?

e What is your timeline for this project?

e Do you intend to sell the solar facility after it's constructed?

e Will your company cover my expenses to have an attorney review the lease?

e What ingress and egress paths will be needed for construction and post-construction?

e How frequently will your agent(s) be on site?
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e What will my land look like after the project has ended and been cleaned up?

e What are your procedures for cleanup?

e How do you handle property maintenance, and are there opportunities for grazing or
haying on the site?

e What happens if or when your company causes damage to my crops?

e What happens if or when your company causes damage to my drainage tile?

e Will you notify me and neighbors when construction will begin?

e Do you take precautions to protect nearby lands from harm during construction, such as
organic farms and home businesses?

e How can | contact your company?

e How quickly can | expect a response to a question or concern?

e Will you add verbal promises to the written lease?

8. Review the lease with your attorney. An attorney can ensure that you understand the lease.
An attorney with experience in advising agricultural clients may have additional insights into
provisions farmland owners should negotiate to include in their leases, such as crop damages and
land use rights.

e How many solar energy leases have you reviewed?

e How much do you charge to review and negotiate the lease?

e Are you familiar with this solar energy developer or its reputation?

e Can you answer these specific questions | have about the lease provisions?

e What protections for me, my family and my farm are missing from the lease?

e How does this lease affect my estate plan and farm transition plan?

e How does this lease affect my long-term health care plan or options for health care?

e How does this lease affect my property taxes, government programs, and existing farm

leases?

9. Check in with your accountant. Your accountant is your numbers expert who can analyze
financial implications and consequences. Ask the following questions:
e What will the lease pay me for rental, and are the damages compensations calculated fairly?
e What are the tax consequences of signing this lease?

10. Consult with your insurance provider. Leases almost always include provisions about how
much liability insurance each party must carry. Ask your insurance provider to determine whether
you need additional coverage, and how much that will cost.

e Do | have the type of liability coverage that this lease requires me to have?

e What type and level of coverage do you recommend for this situation?

11. Talk with your neighbors. Neighbors will be impacted by the construction and long-term

existence of a utility-scale solar development in the neighborhood. Some neighbors, such as
organic farmers or home-based businesses, may have needs for special protections. Others may
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react negatively to a proposed solar development. Knowing your neighbor’s views and concerns
can help you determine whether and how to proceed with a solar lease.

12. Review the survey or aerial maps provided by the solar energy developer or its surveyor.
It's important to know what land would be affected by a proposed lease. If a survey has not been
conducted, then you may need to contact a surveyor to obtain an accurate understanding of the
land that would be affected by the lease.

13. Ensure that you have good title. Solar energy developers prefer to lease property that is
free and clear of third party burdens such as liens and similar legal interests. Conduct a search of
your property records online or at your county land records office to ensure that no surprise
encumbrances have been recorded.

14. Re-read your documents. By now you should have a firm grasp of what your lease and
other documents say, what signing the documents would mean for you, your family, farm, and
community. If you read something again and have more questions, be sure to find an answer
before signing.

If you do sign a lease

Your efforts don't end with signing a solar lease, as you've now begun a long term business
relationship. Below are a few suggestions for next steps to take after entering into a solar lease.
We recommend that you continue working with your professional team to identify other long-
term needs for your leasing situation.

1. Store all documents and agreements in a secure location. Maintain both a hard copy and
a digital copy of all documents associated with the solar lease.

2. Set up accounts and procedures for rental payments. Keep records to ensure that you
receive all payments due under the lease.

3. Document any instances of property damage or other violations of the lease agreement.
If the developer or its agent causes unauthorized damage, document when and how the damage
occurred and the extent of the damage. Photographs or videos serve as important pieces of
evidence.

4. Track your option period. If the developer doesn’t notify your or begin construction by the

end of the option period, the lease likely terminates. Know when the option period ends and
you'll know if the lease continues or terminates.
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5. Contact the developer for any permissions as required in the lease. Your lease may have
included provisions requiring that you seek permission when engaging in certain activities like
hunting, building structures, or planting trees near the project site. If permission is required under
the lease, engaging in that activity without such permission would constitute a breach of contract.

6. Follow the dispute procedures in the lease. If you have a dispute about the lease, make sure
that you refer to the lease to ascertain how you are to handle a dispute. If you don't follow the
procedures outlined in the lease, you could lose certain rights to continue to dispute the issue.
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The terms “solar farm” and “wind farm” ' could not more perfectly demonstrate
the inevitable pairing of renewable energy and agriculture as uses of land. At the
same time, harvesting the sun and wind and converting both to energy forms
usable to mankind are far from traditional agricultural practices.

Many states have renewable energy policies, goals, or even mandates that
encourage the development of large utility-scale renewable energy facilities.?
Utility-scale facilities are those that produce energy to sell directly to the
electrical power grid—these may have size requirements based on acreage or
power production capacity.? These renewable energy efforts raise the question
of where to put the renewable facilities, particularly facilities that take up
considerably more land or surface area than traditional sources of energy, at
least initially.4

L Energy Farms, U.S. Department of Agriculture, https://www.nal.usda.gov/afsic/energy-1.

2 State Renewable Portfolio Standards and Goals, National Conference of State Legislatures,
https://www.ncsl.org/research/energy/renewable-portfolio-standards.aspx.

3 See e.g., Governor's Task Force on Renewable Energy Development and Siting, State of
Maryland, at 11 (2020), https://governor.maryland.gov/wp-content/uploads/2020/09/REDS-Final-
Report.pdf; Model Solar Ordinance for Indiana Local Governments, Indiana University
Environmental Resilience Institute and Great Plains Institute, at 6 (Dec. 2020),
https://eri.iu.edu/documents/in-solar-ordinance-2020-december.pdf; Planning and Zoning for Solar
Energy, American Planning Association, at 770 (2014) https://planning-org-uploaded-

media.s3.amazonaws.com/document/product_EIP_E_IP30.pdf.
4 See infra Section Il.a. E Z
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Although siting renewable facilities on farmland can supplement the
landowner’s income and allow agricultural production to occur where such
production otherwise would not be feasible, > more often the loss of farmland
and increased land competition set renewable energy policies at odds with
farmland protection policies. That is, policies that aim to reduce the conversion
of agricultural land to non-agricultural uses directly compete with policies that
encourage increased production of renewable energy.® The friction forces a
policy decision on whether to prohibit or limit wind and solar development on
farmland in the face of mandates and incentives for renewable energy.

By way of example, one particularly complex clash occurs in California between
the Williamson Act, originally adopted to combat suburban development,” and
siting renewables. Under the Act, counties may enter into contracts with
landowners to dedicate land to agricultural use in exchange for tax benefits,
with the counties also holding the authority to determine whether green energy
development is compatible with a Williamson Act contract.® Most local
governments have found that green development is not compatible.® However,
three counties have allowed solar development on non-prime farmland soils.°
In the majority of cases, the Williamson Act contracts have had to be cancelled. ™

Land use is typically under local purview. Thus, tensions escalating between
renewables and agriculture are being exacerbated by the age-old tension
between state and local control. 2 Notably, local regulation runs the full gamut

5 In the Matter of Twigg, 2019 WL 1375206, 3 (Ct. Spec. App. Md. 2019) (The Court of Special
Appeals of Maryland recognized this concept, opining that allowing solar arrays on 10 acres of a
40-acre parcel would allow the remaining to return to agricultural production).

6 American Farmland Trust, To Combat Climate Change: Encourage Solar Energy That Doesn’t Sacrifice
Agricultural Land, https://farmland.org/encourage-solar-energy-that-doesnt-sacrifice-agricultural-land/.

7 Comment, Growing Energy: Amending the Williamson Act to Protect Prime Farmland and Support
California’s Solar Future, 21 San Joaquin Agric. L. Rev. 321, 322 (2011-2012).

81d. at 322.

91d. at 323.

10d.

1 d.

12 Two-thirds of Illinois Counties Oppose SB 1602, National Wind Watch (May 21, 2021), https://www.wind-
watch.org/news/2021/05/21/two-thirds-of-illinois-counties-oppose-sb1602-limiting-local-zoning-laws/;_lllinois
Bill Proposes Statewide Standards for Solar, Wind Farm Energy Facilities (May 3, 2021),
https://www.natlawreview.com/article/illinois-bill-proposes-statewide-standards-solar-wind-farm-energy-
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from total exclusion® to equating solar and wind facilities to traditional
agricultural practices.

The U.S. Census of Agriculture began tracking on-farm energy produced by wind
turbines, solar panels, and methane digesters in 2009.% In the 2012 Census of
Agriculture, the survey identified “renewable energy systems” that also
included geothermal/geoexchange systems, small hydro systems, biodiesel,
and ethanol in addition to solar panels, wind turbines, and methane digesters. ¢
Most data show only the number of systems and not whether systems provide
energy only to the farm itself or to the grid. "

The number of farms with renewable energy producing systems has grown
exponentially, particularly solar panels. In 2009, a total of 9,509 farms in the
U.S. had renewable energy producing systems. ** That number rose to 57,299 in
2012 and more than doubled in five years to 133,176 in 2017.% Similarly, the
number of farms with solar panel systems grew from 7,968 in 2009 to 36,331 in
2012, and to 90,142 in 2017. A total of 1,420 farms reported wind turbines in
2009, of which only 14 are considered “large wind” (greater than 100 kW). 2° By
2017, a total of 14,136 farms had wind turbines. >

This paper first, in Section II, reviews the issues arising between renewable
energy and agriculture when siting the two uses, in terms of land consumption,

Bd.

¥d.

15U. S. Dept. of Agriculture, National Agricultural Statistics Service, 2007 Census of Agriculture: On-farm
Energy Production Survey (2009),
https://www.nass.usda.gov/Publications/AgCensus/2007/Online_Highlights/On-
Farm_Energy_Production/index.php, (hereinafter 2009 Survey). Note that the 2007 data were collected
differently than subsequent years, contain more detail, and were collected in a 2009 survey.

16 U. S. Dept. of Agriculture, National Agricultural Statistics Service, 2012 Census of Agriculture History
(2017) at 197,
https://www.nass.usda.gov/Publications/AgCensus/2012/Online_Resources/History/2012%20History%20Fin
al%?203.14.17.pdf. Although the other renewable energy systems are significant in number and generally
increasing, the land consumption issue focuses on wind and solar, so this paper also focuses on those two
types of systems.

172009 Survey, supra note 16. Note that the 2009 data show more detail than the other years.

18 d.

19 Table 49, Renewable Energy: 2017 and 2012, in U.S. Dept. of Agriculture, National Agricultural Statistics
Service, 2012 Census of Agriculture (2017),
https://www.nass.usda.gov/Publications/AgCensus/2017/Full_Report/Volume_1, Chapter_1_US/usvl.pdf
(hereinafter 2012 Census Table 49).

20 Table 1, Farms Reporting Wind Turbines, Capacity, Installation Cost, Percent Funded by Outside Sources,
and Year of Installation: 2009, in 2009 Survey, supra notel6.

21 2012 Census Table 49, supra note 19. (E :

N/ 4

The National Agricultural Law Center NationalAgLawCenter.org | nataglaw@uark.edu



local opposition, and co-location. Section III then highlights results of our
research on the status of state laws in place that weigh the interests of
renewables and use of agricultural lands and summarizes the range of local
regulation. At present, few states have detailed regulation as to how to navigate
siting renewable energy facilities on agricultural lands. 2> In Section IV, the paper
compiles recommendations from existing laws, recent state bills, as well as
leading resources on siting renewables on agricultural lands, including model
code language. The paper concludes with several issues for future research in
Section V and a full list of recommended resources on siting renewables and
agricultural uses in Section VI.

Agricultural lands can play an important role in meeting energy demands in the
United States. One prediction is that 11% of the country’s cropland could satisfy
U.S. electricity production needs if converted to producing renewable energy. >3
Most Americans support expanding wind and solar energy over continued
investments in other energy sources such as coal, nuclear, and oil and gas. ?
Even so, locating utility-scale wind and solar facilities in agricultural areas
raises recurring issues centered on land consumption and its implications,
opposition to individual wind and solar projects at the local level, and co-
locating multiple land uses.

Concerns commonly surface about the amount of acreage consumed by a
utility-scale solar or wind project.>5 Much of the attention focuses on farmland

22 The research for this paper included a state-by-state review of current local ordinances to identify
provisions addressing the siting of renewable energy facilities on agricultural lands. See infra Section III.

23 Rebecca R. Hernandez et al, Environmental Impacts of Utility-scale Solar Energy, 29 Renewable and
Sustainable Energy Reviews 766, at 775 (2014).

24 Cary Funk and Brian Kennedy, The Politics of Climate, Pew Research Center, at 16 (Oct. 4, 2016),
https://www.pewresearch.org/internet/wp-content/uploads/sites/9/2016/10/PS_2016.10.04_Politics-of-
Climate_FINAL.pdf.

25 See, e.g., Christopher Joyce, Renewable Energy Needs Land, Lots of Land, National Public Radio (Aug.
28, 2009), https://www.npr.org/templates/story/story.php?storyld=112323643; Dave Merrill, The U.S. Will
Need a lot of Land for a Zero-Carbon Economy, Bloomberg Green (Apr. 29, 2021),
https://www.bloomberg.com/graphics/2021-energy-land-use-economy/; Tux Turkel, Unprecedented Wave of

Solar Development Spurs Land Rush in Maine, Press Herald (Jan. 4, 2021). (E :

N/ 4

The National Agricultural Law Center NationalAgLawCenter.org | nataglaw@uark.edu



loss.?® The land consumption issue in turn raises implications for land
competition, prime soils, and farmland protection policies. Possible alternative
sites for renewable energy facility development include state lands, landfills,
brownfields and industrial lands, and rooftops.?” However, like most
development, renewable energy facilities can generally be developed less
expensively on agricultural land and forestland than previously developed land
or land that may be contaminated.?® At the same time, solar and wind
development may not encroach on farmlands to the same detrimental degree as
housing or commercial development. 29

The initial physical footprint of wind or solar energy undoubtedly differs from
those of extractive sources such as coal and gas, with wind and solar having a
greater direct footprint at the onset of a project.3° The lower “power density” of
wind and solar energy contributes to this difference, as more land is arguably
necessary to produce a set amount of energy from wind and solar than from
extractive energy sources. 3! The result is that wind and solar energy can require
at least ten times the amount of land per unit of power as coal and gas energy. 3>

A counter to apprehensions over land consumption is the “time to land use
equivalency” theory, which argues that land consumption comparisons
between energy sources should be made over time.3 Wind and solar facilities
use the same land year after year for decades, while fossil-based energy
continuously requires new land, that may or may not be capable of being

% See, e.g., Donnelle Eller, Solar Energy Projects Surge in lowa, Farmland Loss a Concern, Des Moines
Register, (Apr. 22, 2021); Ally Lanasa, A Third Solar Farm Eyes County, Marysville Journal-Tribune (Aug. 4,
2021) https://www.marysvillejt.com/news/a-third-solar-farm-eyes-county; Matthew Weaver, NW Solar, Wind
Developments Could Impact Vast Swaths of Ag Land, Capital Press (May 5, 2021).

27 Energy Sprawl in Connecticut: Why Farmland and Forests are Being Developed for Electricity Production;
Recommendations for Better Siting, A Special Report of the Council on Environmental Quality, at 7-9 (Feb. 3,
2017).

28 1d. at 4.

29 Grow Solar: Local Government Solar Toolkit for Planning, Zoning, and Permitting, Brian Ross and Abby
Finis, Great Plains Institute, at 11 (Jun. 2017), https://ilcounty.org/file/195/lllinoisSolarToolkit_June2017.pdf
(Agricultural Protection If the community has ordinances that protect agricultural soils, this provision applies
those same standards to solar development. Counties should understand, however, that solar farms do not
pose the same level or type of risk to agricultural practices as does housing or commercial development.).
30 Anne M. Trainor et al, Energy Sprawl is the Largest Driver of Land Use Change in United States, PLoS
ONE 11(9), at 9 (Sept. 8, 2016), https://journals.plos.org/plosone/article?id=10.1371/journal.pone.0162269.
31 Samantha Gross, Renewables, Land Use and Local Opposition in the United States, Brookings Institute,
at 4 (Jan. 2020) https://www.brookings.edu/wp-
content/uploads/2020/01/FP_20200113_renewables_land_use_local_opposition_gross.pdf.

321d. at 11.

33 Trainor, supra note 30, at 2, 6. (E 2
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reverted to an alternate use. Applying “time to land use equivalency” theory,
land consumption for extraction-based energy eventually catches up to the
larger initial needs of renewable energy, and the land use impacts of each is
about the same over the lifetime of an energy project. 3

Land conversion data helps explain the concerns about initial losses of
agricultural land to utility-scale wind and solar energy development. One study
concluded that by 2015, almost 30% of utility-scale solar projects in the U.S.
were sited on croplands and pastures.3> Over 27,000 acres of solar projects at
that time were in California’s Central Valley, a highly productive agricultural
area.3® More recently, approved or pending utility-scale wind and solar projects
in Ohio today total more than 73,000 acres of land, primarily agricultural, with
an average size of 1,027 acres per solar facility. 37 Meanwhile, wind farms can
occupy thousands of acres in agricultural areas, such as the 70,000-acre Roscoe
Wind Farm in Texas, the 41,632-acre Grand Meadow Wind Farm in Minnesota,
and the 40,000-acre Whispering Willow Wind Farm in Iowa.3® As another
example, Connecticut adopted laws to encourage renewable energy
development as early as 2005. By 2016, solar photovoltaic facilities constituted
the primary type of development consuming agricultural and forest land in the
state.3?

The loss of farmland to wind and solar facilities also raises the issue of increased
competition for land. Additional demands for renewable energy intensify land
competition between energy and agricultural production.4® Heightened
competition for farmland can alter the nature of economic activities in rural

34 d.

35 Rebecca R. Hernandez et al, Solar Energy Development Impacts on Land Cover Change and Protected
Areas, Proceedings of the National Academy of Sciences of the United States of America, Vol. 112, No. 44,
13579, at 13582 (Nov. 3, 2015), https://doi.org/10.1073/pnas.1517656112.

36 1d.

37 Ohio Power Siting Board, Wind Farm Map and Statistics and Solar Farm Map and Statistics,
https://opsb.ohio.gov/wps/portal/gov/opsb/.

38 paul Denholm et al, Land-use Requirements of Modern Wind Power Plants in the United States, National
Renewable Energy Laboratory, Technical Report NREL/TP-6A2-45834, Appendix (Aug. 2009),
https://www.nrel.gov/docs/fy090sti/45834.pdf.

391d. at 2.

40 Anuj Krishnamurthy and Oscar Serpell, Harvesting the Sun, On-Farm Opportunities and Challenges for
Solar Development, Kleinman Center for Energy Policy, U. of Pennsylvania, at 1 (July 2021),
https://kleinmanenergy.upenn.edu/research/publications/harvesting-the-sun-on-farm-opportunities-and-

challenges-for-solar-development/. (E :
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areas.* More specifically, for the 39% of U.S. farmland being rented, 4> tenant
operators at risk of losing land to wind and solar development can be forced to
compete for other land and see increases in per-acre rental costs. 4 In Maryland,
for example, farmers lease crop or pastureland for between $25.50 per acre and
$175 per acre, while lease rates offered by solar companies can range from $800
to $1,200 per acre. 4

At the core of the land competition conflict is the reduction of “prime
farmland,” land that is highly suited for food and fiber production due to its
physical and chemical characteristics.45 However, the same flat, unshaded,
well-drained lands that contain productive soils are also optimal for wind and
solar development, particularly if located near transmission access and
infrastructure. 4 Consuming prime farmland for renewable energy facilities
rather than agricultural production naturally leads to conflict in the farm
communities where facilities locate. 4’

41 Craig Schultz et al, Renewable Energy Trends, Options, and Potentials for Agriculture, Forestry, and Rural

America, U.S. Dept. of Agriculture Office of the Chief Economist, at 43 (March 2021),

https://www.usda.gov/sites/default/files/documents/renewable-energy-trends-2020.pdf.

42 Daniel Bigelo, Allison Borchers and Todd Hubbs, U.S. Farmland Ownership, Tenure and Transfer, EOB-

161, U.S. Dept. of Agriculture, Economic Research Service (Aug. 2016),

https://www.ers.usda.gov/webdocs/publications/74672/eib-161.pdf?v=5301.6.

43 Travis Grout and Jennifer Ifft, Approaches to Balancing Solar Expansion and Farmland Preservation: A

Comparison Across Selected States, Cornell University Charles H. Dyson School of Applied Economics and

Management EB 2018-04, at 3 (May 2018).

44 Dru Schmidt-Perkins, An Opportunity to Get Solar Siting Right, Abell Foundation, at 5 (Sept. 2019),

https://abell.org/sites/default/files/files/Solar%20Siting%20Report%209_10_19.pdf. In addition, consider the

following: “Land is more valuable if building a solar farm is less expensive to construct. Ideally, land would

be: flat (less than 5 degrees of slope; more is acceptable if it slopes to the south), clear of trees, structures,

or other obstacles, free of ponds, streams, creeks, etc., and bordered by a road that will provide easy access

to construction crews. These conditions are typically found on prime agricultural farmland. Simple rule of

thumb is that 1MW solar power should require about 7.9 acres. Depending on the specific technology, a

utility-scale solar power plant may require between 5 and 10 acres per megawatt (MW) of generating

capacity.” Alison F. Davis, Considerations for Future Utility Scale Solar Farm Developments, University of

Kentucky (Sept. 2020),

https://agecon.ca.uky.edu/files/considerations_for_future_utility _scale_solar_farm_developments_aec_staff

paper_498_davis_sept2020.pdf.

45 U.S. Dept. of Agriculture, Handbook No. 18 (Oct. 1993), excerpt available at

https://www.nrcs.usda.gov/wps/portal/nrcs/detail/null/?cid=nrcs143_014052.

46Grout, supra note 43, at 3. See e.g., Solar Land Lease, What do Solar Developers Look for in a Property?,

https://www.solarlandlease.com/what-do-solar-developers-look-for-in-a-property.

47 Grout, supra note 40; Ellen Rosen, As Demand for Green Energy Grows, Solar Farms Face Local Y

Resistance, New York Times (Nov. 2, 2021), https://www.nytimes.com/2021/11/02/business/solar-farms-

resistance.html. (E Z
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Strong public support exists in the U.S. for wind and solar power and policies
that increase the use of renewable energy for producing electricity. 4% Eighty-
nine percent of citizens favor expanding solar power and 83% approve of wind
power expansion, significantly higher than support for fossil fuels or nuclear
energy.+ High approval numbers for renewable energy often do not play out at
the local level, however, and negative or “Not in My Backyard (NIMBY)”
reactions to utility-scale wind or solar development are common.5° Experts
offer divergent reasons for strong local opposition to renewable energy
development across the country. Those who support renewable energy in the
abstract can reverse that opinion if they believe a development will cause
economic or health problems or if the project raises aesthetics issues. 5 In fact,
renewable energy proposals often prompt the pairing of strange bedfellows, as
well as conflicts within given coalitions. For example, in the Flint Hills of Kansas
proponents of a proposed wind project included the developers of the project,
environmentalists focused on green energy, and landowners (mostly farmers)
seeking to derive income from leasing their land to the developers for placement
of turbines.>> Opponents also included farmers, but those that wanted to
maintain the landscape in its present condition, and environmentalists who
were instead focused on aesthetics and ecology. 53

More generally, proximity of a renewable energy facility to residences and
different land types may also be a factor in NIMBYism. 54 Both the higher land
use requirements and the siting of projects in areas where people have not

48 Abel Gustafson, Republicans and Democrats Differ in Why They Support Renewable Energy, Energy
Policy 141, 111448 (June 2020), https://doi.org/10.1016/j.enpol.2020.111448.

49 Funk, supra note 24.

50 See, e.g., David R. Baker and Millicent Dent, NIMBYs Shoot Down Green Projects Next Door While Planet
Burns, Bloomberg Green (Sept. 17, 2019), https://www.bloomberg.com/news/features/2019-09-17/nimbys-
shoot-down-green-projects-next-door-while-planet-burns; Jan Ellen Spiegel, New Farmland Harvest—Solar
Energy—Creating Political Sparks, Ct Mirror (Feb. 21, 2017), https://ctmirror.org/2017/02/21/new-farmland-
harvest-solar-energy-creating-political-sparks/; Madeline Wells, SF Bay Area NIMBY's Reportedly in Favor of
Green Energy Oppose Solar Farm in Their Backyard, SF Gate (Oct. 1, 2020),
https://www.sfgate.com/home/article/About-SFGATE-15613713.php.

51 Gross, supra note 31, at 9.

52 Comment, Turbines v. Tallgrass: Law, Policy, and a New Solution to Conflict Over Windfarms in the
Kansas Flint Hills, 54 U. Kan. L. Rev. 1131, 1135 (2006).

531d. [
54 Juliet E. Carlisle, Utility-scale Solar and Public Attitudes Toward Siting: A Critical Examination of Proximity,

Land Use Policy 58, at 491 (2016). (E :
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customarily encountered energy development can affect acceptance of wind and
solar projects locally.55 Environmental impacts, harm to wildlife, noise and
nuisance interferences, and effects on property values are additional reasons
people oppose wind development.5¢ Some argue that opposition to energy
projects is rational and understandable, usually driven by a concern for property
values, sense of place, local environment, or distrust in energy companies. 57

Another topic increasingly raised in conjunction with utility-scale renewable
energy concerns is “co-location,” the intentional co-existence of different land
uses on a parcel. Advocates of co-location claim that an “either/or” mentality
drives policy and development decisions around utility-scale renewable energy
installations. 58 Conventional land use approaches can force renewable energy
to compete in a “zero-sum-game” with agriculture, while co-location is amore
integrated approach that can maintain and improve both energy and food
production security. 5

In the agricultural context, co-location or “dual-use” deliberately locates
agriculture within wind and solar installations. ¢ Wind turbines can fit into an
agricultural landscape with little disruption or displacement of the agricultural
activities around them.® Because a farmer can engage in crop and livestock
production beneath and up to the base of a wind turbine, agriculture co-locates
easily with wind energy. 2 More difficult is the integration of agriculture on a
solar installation site, an evolving area of research referred to as

55 Gross, supra note 31, at 8.

56 K.K. DuViver and Thomas Witt, NIMBY to NOPE—or YESS?, 38 Cardozo L. Rev. 1453, 1459-62 (2018).
57 Sanya Carley and David Konisky, Will NIMBYs Sink New Clean Energy Projects? The Conversation (Aug.
11, 2021), https://theconversation.com/will-nimbys-sink-new-clean-energy-projects-the-evidence-says-no-if-
developers-listen-to-local-concerns-164052.

58 Greg A. Barron-Gafford, et al, Agrivoltaics Provide Mutual Benefits Across the Food-Energy-Water Nexis in
Drylands, Nature Sustainability 2(9), at 1 (Sept. 2019), DOI:10.1038/s41893-019-0364-5,
https://www.nature.com/articles/s41893-019-0364-5.

59

g

61 1d.; Colin Tiernan, Idaho's Largest Wind Farm Planned Near Shoshone, Times-News (Mar. 20, 2020),
https://magicvalley.com/news/local/idahos-largest-wind-farm-planned-near-shoshone/article_23864dbd-
7660-54cd-869f-3a2blee351df.htm. [
62 Benjamin Retik, The Mutual Benefits of Wind and Energy and Agriculture, Guidehouse Insights (May 11,

2021), https://guidehouseinsights.com/news-and-views/the-mutual-benefits-of-wind-energy-and-agriculture. (E 2
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‘“agrivoltaics.” %3 Agrivoltaics involves raising and spacing solar panels to allow
agricultural production around and beneath the panels. 4

Co-location, particularly agrivoltaics, is offered as a strategy for overcoming
the separation of food and energy production that occurs in the land use arena.
Research concludes that agrivoltaics can reduce land use competition ¢ and
increase land productivity. ¢7 Agrivoltaics may also affect the social acceptance
of utility-scale renewable energy.®® Solar industry officials believe local
communities are more likely to support solar energy projects that involve
agrivoltaics due to the multiple local benefits that “projects with personality”
can provide a community. % Finally, combining solar power generation with
agriculture could provide additional revenue to farmers, helping to protect
farmland and keep food costs down. 7°

On the other hand, agrivoltaics presents concerns among the agricultural
sector, including challenges with the adoption and integration of new
technologies and uncertain market potential. Some accept the challenge with a
willingness to help farmers determine how to continue to work solar facility
lands for agriculture. States like New York and Maine advocate co-location and
provide informational and technical assistance for farmers. 7* Like farmers,
energy developers must also be willing to engage in co-location opportunities.

63 Model Solar Ordinance, supra note 3, at 6 (Agrivoltaics — A solar energy system co-located on the same
parcel of land as agricultural production, including crop production, grazing, apiaries, or other agricultural
products or services.)

641d.

65 Alexis S. Pascaris et al, Integrating Solar Energy with Agriculture: Industry perspectives on the Market,
Community, and Socio-political Dimensions of Agrivoltaics, Energy Research & Social Science 75, at 1
(2021).

66 Elnaz H. Adeh et al, Solar PV Power Potential is Greatest over Croplands. Scientific Reports, 9(1) (2019).
67 Axel Weselek et al, Agrophotovoltaic Systems: Applications, Challenges, and Opportunities, a Review,
Agronomy for Sustainable Development, 39(4) (2019), https://link.springer.com/content/pdf/10.1007/s13593-
019-0581-3.pdf.

68 pascaris, supra note 65, at 5.4 page 10.; Lisa Prevost, Connecticut Solar Developers Enlist Sheep to Cut
Grass and Ease Tensions, Energy News Network (Mar. 3, 2021)
https://energynews.us/2021/03/03/connecticut-solar-developers-enlist-sheep-to-cut-grass-and-ease-
tensions/.

89 Id.

70 Gross, supra note 28, at 13

" See e.g., Harrison Dreves, Beneath Solar Panels, the Seeds of Opportunity Sprout, National Renewable

Energy Laboratory, https://www.nrel.gov/news/features/2019/beneath-solar-panels-the-seeds-of-opportunity-

sprout.html; Dual-Use of (Agrivoltaic) Solar Installations, Maine Dept. of Agriculture Conservation & Forestry

(Dec. 2020), https://www.maine.gov/dacf/ard/resources/docs/dual-use-factsheet.pdf. 5 :
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Locating uses within a community is most often a matter of local concern
addressed through zoning laws. In some instances, states preempt local zoning
authority for siting certain uses for public policy reasons. 7> As siting renewable
energy has often proven to be a NIMBY issue’ squarely at odds with state
mandates on reaching renewable energy source standards, 74 some states have
begun to remove local authority to regulate the siting of renewable energy. In
doing so, however, few states have detailed legislation to navigate the overlap
between siting renewable energy and the use of agricultural lands, a clash with
which local regulators may have more intimate knowledge. On the other hand,
deference to local knowledge and likely other reasons leads some states to
maintain local regulation for the siting of renewables.

Local regulation of renewable energy projects typically varies widely, even
within relatively small geographic areas.”s For example, the Flint Hills in Kansas
contains 12 counties.’® Two of the counties have no zoning and, hence, no local
regulation of renewable energy projects.”” One county completely bans
commercial wind farms.?® The remaining nine counties regulate wind turbines
in a wide range of ways.”?

Local zoning authority granted by states not surprisingly often seeks to both
preserve agriculture and promote renewables,’° but rarely details how to
balance these two goals when at odds with each other. Notably, of the few states
that specifically address the overlap between siting renewables and the effect on
agricultural lands, most merely require that siting or permitting authorities

72 CLOSUP: Center for Local State and Urban Policy, Appendix State-by-State Chart (Feb. 2021),
http://closup.umich.edu/sites/closup.umich.eduf/files/working-papers/closup-wp-50-Essa-Solar-Siting-
Authority-Across-the-United-States.pdf; State Approaches to Wind Facility Siting, National Conference of
State Legislatures (Sept. 2, 2020), https://www.ncsl.org/research/energy/state-wind-energy-siting.aspx.
73 See supra Section Il.b.

74 See, e.g., State Renewable Portfolio Standards and Goals, supra note 2.

5 EZ Policies for Maryland, OpenEl, https://openei.org/wiki/Maryland/EZ_Policies.

6 Turbines v. Tallgrass, supra note 52, at 1140.

77

g

7 1d. at 1140-41,

80 See e.g., N.H. Rev. Stat. Ann. § 672:1 (West) (Neighboring sections of zoning authority show that
renewables and ag are "important" and shouldn't be unreasonably affected, but doesn't account for when

renewables and agriculture are in competition with each other); 53 Pa. Stat. Ann. 8 10105 (West). (E 2
/>
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consult with the particular state’s department of agriculture® or have a policy
to consider effects® on agriculture with little detail. Several states have created
state energy plans,® advisory councils, or similar projects with the purpose of
understanding how to promote renewables with some level of consideration on
the impacts to agriculture® or to promote cooperation with the agricultural
community.®> Other states have failed to include representatives from the
agricultural community in these advisory groups.®® One state specifically has a
program for the protection of agricultural lands from development, but that
development excludes wind energy facilities.?” A few states have provisions to
encourage pollinator habitats®® or generally promote renewables to the
agricultural community.®® Meanwhile, a small handful of states have gone so far
as to specifically consider siting renewables on agricultural lands based on soil
quality,®° or require an impact mitigation agreement® or environmental
assessment?? that includes agriculture.

Interestingly, far more states than those currently with legislation on the books
have recently considered bills that squarely deal with the intersection between
agriculture and siting renewables, indicating this conflict is thoroughly ripe.
Given how many of these bills have failed, the conflict is also proving to be a
contentious one. Interestingly, the content of these bills gives considerable
insight into potential mechanisms for addressing issues arising from siting
renewables on agricultural lands, much of which is included with Section IV’s
summary of recommended practices.

81 See, e.g., Minn. Stat. Ann. §216B.243 (West); W.S.A. 101.175 (In Wisconsin, installation of renewables
must involve consultation with department of agriculture).

82 See, e.g., Mont. Code Ann. §90-4-1001 (West); N.J. Stat. Ann. §4:1C-32.6 (West).

83 See, e.g., 30 V.S.A. §202b.

84 N.D.C.C. §854-63-01, -03; 4 Pa. Code 8§6.232. Interestingly, at least one state has the Department of
Agriculture administering its grant and subsidized loan program for renewables. S.C. Code §46-3-260.

85 Va. Code Ann. §45.1-391 (West) (Solar Energy Center promotes cooperation with agriculture).

86 1d. 845.2-1710 (new energy plan does not mention agriculture).

87 Ohio Rev. Code Ann. §931.02 (West).

8 Mo. Ann. Stat. §261.500 (West).

8 Miss. Code. Ann. §69-46-5 (West); N.D.C.C. § 54-63-01, -03; Va. Code Ann. §45.1-39 (West).

% H.R.S §205-2. Y
91 55 ILCS 5/5-12020.

92 Tenn. Code Ann. §65-17-105 (West). (E :

N/ 4

The National Agricultural Law Center NationalAgLawCenter.org | nataglaw@uark.edu



A review of existing laws and pending bills reveals several strategies.
Recognizing the need to better anticipate how renewables can be brought onto
agricultural lands while minimizing conflicts,> numerous manuals, handbooks,
toolkits, and factsheets have been created by a range of entities—agricultural
interest groups, renewable energy interest groups, universities, state task
forces, and more. The Connecticut Department of Environmental Quality refers
to the “balance trap,” arguing that balancing two conflicting goals results in
“diminishment of both pursuits.”? Integration or harmonization of goals
provides a better solution,? with an example being the enlistment of sheep to
cut grass below solar panels and ease tensions between solar development and
local opinion.? Co-location integrates and harmonizes. The intentional
combining of uses through agrivoltaics is proactive and planned, not reactive.

From the birds’ eye view, renewable siting regulation to minimize conflict with
agriculture has manifested in several forms: primarily state-level regulation,
primarily local-level regulation, and hybrid approaches.’” Between all of these,
numerous concerns come up repeatedly:

e protecting quality soils,

e involving agricultural leaders in decision-making,

e planning through mapping,

o the benefits of dual-use or agrivoltaics, and

e planning for decommissioning.%®

First, renewable energy and agriculture policymakers must be brought together
to create cohesive policy that clearly defines state and local control with regard
to the placement of wind and solar facilities and the protection of agricultural
lands. The resulting policies will likely involve protection of quality soils. For the

9 OR. H 2520 (2021) (would fund the creation of rules specifically for this purpose).

94 Energy Sprawl in Connecticut, supra note 27, at 9.

% 1d.

9% Prevost, supra note 68.

97 See, e.g., State Approaches to Wind Facility Siting, supra note 72.

9% More complex efforts to preserve agricultural lands through land use have included to exempt portions of

agricultural lands with renewables from participating in the trade of development rights, or to require an [
equivalent amount of agricultural land that is used for renewables to be placed under deed restriction limiting

it to traditional agricultural use. MA S 2174/H 3346 (2021). E :
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most protected soils, involving state-level agricultural boards or departments®?
in decision-making during the siting process or even requiring that such entity
issue a letter of attestation as a pre-requisite to a power purchase agreement'°
may enable better navigation of renewable-agriculture conflicts. More
generally, whether imposed at the state level or local level, maintaining quality
soils in agricultural production appears to be a recurring concern, and often soil
quality is determined by federal definitions.!

Second, comprehensive mapping should be developed to inform both state and
local decision-making on the siting of renewables, detailing categories of
agricultural lands, including prime farmlands and other soil categories; current
placement of wind and solar installations, both on-farm and utility-scale; wind
energy potential; solar energy potential; transmission lines and other utility
infrastructure; and areas experiencing increasing drought or otherwise
experiencing decreasing arability.

At the state level, preserving agricultural lands may be rooted in concerns over
food security, desires to preserve the aesthetics of the countryside, or an interest
in protecting the “small farmer,”°2 all of which are squarely at odds with state
measures for meeting renewable energy goals.> From this perspective,
renewable-agriculture conflicts may be lessened through requirements that
comprehensive plans and their required land use maps consider the placement
of renewables within local communities.”*4 State-level mapping of current
placement of renewables, existing energy infrastructure, agricultural lands and
their various levels of quality, and renewable potential placement may inform

% CT. H 5175 (2021).

100 H|. S 942 (2021).

101 See 7 C.F.R. § 657.5. “The protection of prime soils and prime farmland should be prioritized. Other
farmland and marginal farmland should be pursued for standard ground-mounted solar array, dual-use
should also be considered, if possible (AFT, 2020).5 If solar projects are still proposed on prime soils, they
should be agricultural dual-use projects, ensuring continued production is prioritized. Dual-use projects will
be a challenge for lands that have been used for crop and livestock production but would be better suited for
small animal grazing, i.e., sheep (but not goats).” Solar Siting Guidelines for Farmland, American Farmland
Trust New England, Northampton, MA: American Farmland Trust, (Jan. 2020), https://s30428.pcdn.co/wp-
content/uploads/2020/01/AFT-solar-siting-guidelines-Jan-2020.pdf.

102 Schmidt-Perkins, supra note 44, at 5.
103 State Renewable Portfolio Standards and Goals, supra note 2. "
104 Farmland Solar Policy Design Toolkit, Solar Energy Initiative, at 8 (2020),

https://farmandenergyinitiative.org/wp-content/uploads/2020/08/Final-FSPP-Toolkit-Report. pdf. ( 5 :
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this decision-making as well.?> And, as renewable development occurs, states
may consider maintaining a database or mapping to catalog the actual
transition of agricultural lands to renewable energy production,*¢ something
the USDA does at the national level.’*? The mapping can both direct renewable
energy facilities to certain areas and determine areas for possible co-location.

Co-location or dual use with livestock, crops, and pollinator habitats shows
promise and should be encouraged. Where renewables are allowed,
agrivoltaics,'°® also known as co-location or dual-use, 9 can deploy renewable
facilities so that some level of agriculture may continue. Agrivoltaics ranges
from traditional crop production or livestock pasturing beneath solar panels or
wind turbines all the way to simply requiring pollinator friendly ground cover®°
and buffer areas.

Another strategy is creating a distinction in regulation between renewables
utilized exclusively for on-farm use (accessory renewables™), which can be
considerable given, for example, the cost of pumping irrigation water,"> and

105 Schmidt-Perkins, supra note 44, at 6. (“But perhaps the biggest obstacle to striking a balance between
maintaining prime land for agriculture and developing plots to achieve renewable energy targets is that there
is no statewide mapping of ‘preferred’ land.”). See, e.g., Renewable EnerGIS, Hawaii State Energy Office,
http://geodata.hawaii.gov/energis; Zoning for Renewable Energy Database, Michigan Department of
Environment, Great Lakes, and Energy,

https://www.michigan.gov/climateandenergy/0,4580,7-364-85453 85461-519951--,00.html; Liam Neimeyer,
As solar power moves in, a Kentucky farm community wonders about its future, Hoptown Chronicle (Feb. 22,
2021), https://hoptownchronicle.org/as-solar-power-moves-in-a-kentucky-farm-community-wonders-about-is-
future/ (combining farmland data from the USDA and solar power data from PJM Interconnection to generate
mapping).

106 VA. H 2023 (2021).

107 See supra notes 16—21.

108 See supra Section I.c.

109 N.J. S 3484 (2021) (incentivizes dual-use).

110 Grow Solar, supra note 29, at 10 (Ground Cover Standards Perennial grasses and wildflowers planted
under the panels, between arrays, and in setback or buffer areas will substantially mitigate the stormwater
risks associated with solar arrays, and result in less runoff than typically seen from many types of agriculture.
Moreover, establishing and maintaining native ground cover can have important co-benefits to the
community or the property owner. Native grasses can be harvested for forage and wildflowers and blooming
plants can create pollinator and bird habitat, and maintaining the site in native vegetation will build soils that
can be turned back into agriculture at the end of the solar farm’s life.); Model Solar Ordinance, supra note 3,
at 12 (If appropriately established, these ground cover standards also likely reduce maintenance costs and
limit the need for chemical weed management, which also improves water quality outcomes.); Id. at 14 (The
groundcover at solar farms will protect agricultural soil, build nutrients, prevent erosion, and improve topsoil
quality at the site.).

111 NHSEA Model Solar Zoning Ordinance (2018),
https://docs.wixstatic.com/ugd/c6¢c29c_c3f6d0279dfe4037bfb95bfa28b041e5.pdf.

112 Co-locating Renewable Energy Resources and Agricultural Operations: Challenges and Opportunities,
TomKat Center for Sustainable Energy, Stanford University, at 17 (Aug. 2019),

https://stanford.app.box.com/s/fkén5ymzp2qk3uszqql6g2m26if3u0xw. (E :
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utility-scale renewable facilities.”3 In delineating a threshold between various
renewable facility sizes, protecting agricultural land may be best served by
definitions based on land use footprint, i.e. acreage, rather than or in
conjunction with array capacity, electrical load, or consumer type.*** In avoiding
prime farmlands, areas experiencing increasing drought may be appropriate for
transitioning farmlands no longer able to produce to solar farms.™

Lastly, planning for the decommissioning of wind and solar facilities to revert
to agricultural use is an important consideration. A commitment to revert solar
or wind “farms” back to agricultural lands at the end of the facilities’ lifespan is
a common requirement of land use regulation of renewable energy facilities. "

Additional recommended practices by developers, while not formalized in state
or local land use laws, may help reduce local opposition and the NIMBY impacts
of wind and solar facility development. For instance, in New York, a developer
reduced the size of a proposed facility from 500 to 245 acres in response to local
resident concerns that the project would have too large an impact on the
pastoral setting."” Some developers have learned that offering to screen
developments from view and incorporate pollinator habitats and agrivoltaics
can also win community support.”® And in a recent mediation ordered by the
Hawaii Public Utilities Commission, Kahana Solar agreed to a legally
enforceable “community benefits” package that will provide $55,000 per year
over a 25-year period in funding for community groups and a pledge to hire local
workers at an agreed upon prevailing wage in the West Maui community where
the solar facility would locate on former pineapple fields." While the result of
an intervention in the utilities approval process by the West Maui Preservation

113 Farmland Solar Policy Design Toolkit, supra note 104, at 9.

114 1d. at 15-16.

115 Sammy Roth, California Farmers are Planting Solar Panels as Water Supplies Dry Up, Los Angeles
Times (Jul. 31, 2019), https://www.latimes.com/business/la-fi-agriculture-farmlands-solar-power-20190703-
story.html.

116 planning and Zoning for Solar Energy, supra note 3.

117 Rosen, supra note 44.

118 |d.; John Flesher and Tammy Webber, Bees, sheep, crops: Solar developers tout multiple benefits, AP
News, Nov. 4, 2021.

119 Report of Parties and Participants on Mediation, In the Matter of the Application of Maui Electric
Company, Limited, Public Utilities Commission of the State of Hawaii, No. 2020-0141 (Oct. 15, 2021),
https://dms.puc.hawaii.gov/dms/DocumentViewer?pid=A1001001A21J15B01424A01661. See also Brittany
Lyte, How a Maui Solar Farm Reached An ‘Unprecedented’ Deal With Neighbors, Honolulu Civil Beat (Nov.
21, 2021), https://www.civilbeat.org/2021/11/how-a-maui-solar-farm-reached-an-unprecedented-deal-with-

neighbors/. (E 2

N/ 4

The National Agricultural Law Center NationalAgLawCenter.org | nataglaw@uark.edu



Association, the case offers insight into mediated and voluntary approaches that
can remedy local opposition to facility development while also addressing land
consumption and co-location issues.

V. Remaining Issues

Siting renewables on agricultural lands has consequences well beyond that not-
so-simple act, consequences with the potential to be both positive?° and
negative. From a land use perspective, rural communities are going to be
significantly impacted by changes to the landscape, community character, the
local economy, and the numerous domino effects from what promises to be an
imminent and significant change in agricultural America. Much more research
is needed to understand the full range of land use issues and mitigate adverse
impact during this transition.

VI. List of Key Resources for Wind and Solar Energy and Agricultural
Land Uses

An Opportunity for Maryland to Get Solar Siting Right, Dru Schmidt-Perkins,
Abell Foundation (Sept. 2017),
https://abell.org/sites/default/files/files/Solar%20Siting%20Report%209_ 10

19.pdf.

Clean Energy in Agriculture: A Colorado Study, Center for the New Energy
Economy, Colorado State University (Apr. 2018),
http://ruralenergy.colostate.edu/wp-content/uploads/2020/04/CNEE-
Report-on-Clean-Energy-in-Agriculture-Colorado-April-2018-1.pdf.

120 Mapping may also include preferred locations in “wellhead protection areals] for the purpose of removing
agricultural uses from high-risk recharge areas.” Model Solar Ordinance, supra note 3, at 14. Also consider

the potential for renewable development in the floodplain. Id. at 16. "In 2018, researchers at the Department

of Energy's Argonne National Laboratory found that stable pollinator populations facilitated by pollinator-

friendly solar farms allowed nearby agricultural land to be pollinated and, ultimately, boosted crop yields.

Planting pollinator-friendly vegetation in solar farms provides multiple ecological and economic benefits to
stakeholders. Using native plants as ground cover can help recharge groundwater, reduce erosion, and

improve soil carbon sequestration.” Abby Neal, Pollinator-Friendly Solar Installations Benefit Wildlife,

Farmers, Climate, Environmental and Energy Study Institute (Mar. 2020),
https://www.eesi.org/articles/view/pollinator-friendly-solar-installations-benefit-wildlife-farmers-climate. (
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Co-Locating Renewable Energy Resources and Agricultural Operations:
Challenges and Opportunities, Brown et al., TomKat Center for Sustainable
Energy, Stanford University (Aug. 2019),
https://stanford.app.box.com/s/fk6n5ymzp2gk3uszqql6g2m26if3uoxw.

Considerations for Future Utility Scale Solar Farm Developments, Alison Davis,
Department of Agricultural Economics, University of Kentucky (Sept. 2020),
https://agecon.ca.uky.edu/files/considerations_ for_future_ utility scale_ sol
ar_farm_ developments aec_ staff paper 498 davis_sept2020.pdf.

Dual-use (or Agrivoltaic) Solar Installations, Fact Sheets, Maine Department of
Agriculture, Conservation, and Forestry (Dec. 2020),
https://www.maine.gov/dacf/ard/resources/docs/dual -use-factsheet.pdf.

Energy Sprawl in Connecticut, Connecticut Council on Environmental Quality
(2017), EnergySprawlinConnecticutpdf.pdf.

Farmland Solar Policy Design Toolkit, Genevieve Byrne, Farm and Energy
Initiative (May 2020), https://farmandenergyinitiative.org/wp-
content/uploads/2020/08/Final-FSPP-Toolkit-Report.pdf.

Governor’s Task Force on Renewable Energy Development and Siting, Final
Report (Aug. 2020), https://governor.maryland.gov/wp-
content/uploads/2020/09/REDS-Final-Report.pdf.

Grow Solar: Local Government Solar Toolkit for Planning, Zoning, and
Permitting, Brian Ross and Abby Finis, Great Plains Institute (Jun. 2017),
https://ilcounty.org/file/195/IllinoisSolarToolkit June2017.pdf.

Innovative Site Preparation and Impact Reductions on the Environment
Project (InSPIRE), U.S. Department of Energy National Renewable Energy
Laboratory (Oct. 2021), https://openei.org/wiki/InSPIRE.

Model Solar Ordinance for Indiana Local Governments, Great Plains
Institute (Dec. 2020), https://eri.iu.edu/documents/in-solar-ordinance-

2020-december.pdf. (\
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Planning and Zoning for Solar Energy, American Planning Association (2014),
https://planning-org-uploaded-
media.s3.amazonaws.com/document/product_ EIP_E_IP30.pdf (with model
ordinances, permitting applications, and decommissioning plan).

Renewables, Land use, and Local Opposition in the United States, Samantha
Gross, Brookings Institution (Jan. 2020), https://www.brookings.edu/wp -
content/uploads/2020/01/FP_ 20200113_ renewables_land_use_local_opposi

tion_ gross.pdf.

Technical Guidance for Utility-scale Solar Installation and Development on
Agricultural, Forested, and Natural Lands (Jan. 2021),
https://www.maine.gov/dacf/ard/resources/docs/dacf-solar-guidance-

182021.pdf.
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