10/13/2015

I

Thc Natlona] A;Drlcu tural qu Ccn[er
od Law Kesearch and J|| FmAtion

it Apricultural and

|. iding B

www.nationalaglawcenter.org

Production of Industrial Hemp in the U.S
Overview, Status, & Legal Issues

Harrison M. Pittman
Director, NALC

nataglaw@uark.edu

(479) 575-7646

Agricultural & Food Law Consortium

O

Q&E.‘:ﬁff‘?:?ﬁ’; 0 PE N N
= g =
;; 3 A 3 THE OHIO STATE STATE
UNIVERSITY LA“.!‘ Law Center

* 4-university partnership designed to enhance and

expand the development and delivery of objective
agricultural and food law research and information




Discussion

Points:  Background

o Key Terminology

o Acreage, Market Value
o History

 Discussion
o Controlled Substances Act
o Agricultural Act of 2014
o States Activity

o Comments/Q&A

Background: Key Terminology

O

« Cannabis sativa L.

o Marijuana — contains high content of delta 9 -
tetrahydrocannibinol (THC); psychoactive
varieties

o Industrial hemp — agricultural commodity that contains
low levels of THC
— seeds, fiber, & stalk can be processed into
a variety of commercial products

o THC = primary psychoactive ingredient in marijuana
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Background: Production & Acreage

O

Background: Economic/Market Value

O
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Background: Industrial Hemp Uses

O

Background: History of U.S. Production

O
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» Controlled Substances Act of 1970

» Drug Enforcement Administration (DEA)

» Agricultural Act of 2014, a/k/a “2014 Farm Bill”
« States’ laws — Industrial Hemp & Marijuana

» Department of Justice “Cole Memo”

» Federal appropriations process

 Proposed federal legislation — 114t Congress

» Federal Circuit Court decisions

» Executive Orders

« Established legal framework for listing and
classifying controlled substances

» Makes unlawful to “manufacture, distribute, or
dispense” any controlled substance (unless otherwise
authorized)

* “Marihuana” considered Schedule | controlled
substance
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» Defines “marijuana” as:

... all parts of the plant Cannabis Sativa L., whether
growing or not; the seeds thereof; the resin extracted
from any part of such plant; and every compound,
manufacture, salt, derivative, mixture, or preparation
of such plant, its seeds or resin. . ...

» Defines “marijuana” as: (cont’d)

Such term does not include the mature stalks of such
plant, fiber produced from such stalks, oil or cake
made from the seeds of such plant, any other
compound . . . or preparation of such mature stalks
(except the resin extracted therefrom), fiber, oil, or
cake, or the sterilized seed of such plant which is
incapable of germination.
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Controlled Substances Act

O

Controlled Substances Act of 1970

O
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* Pub. L. 113-79, Title VII, § 7606, Feb. 7, 2014, 128 Stat.
912) (codified at 7 U.S.C. § 5940)

« Title: “Legitimacy of industrial hemp research”

(a) In general

“Notwithstanding the Controlled Substances Act, . . .
or any other Federal law, an institution of higher
education (as defined in section 1001 of Title 20),
or a State Department of Agriculture may grow or
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(1) the IH is grown or cultivated for purposes of research
conducted under an agricultural pilot program or other
agricultural or academic research; and

(2) the growing or cultivating of IH is allowed under the
laws of the State in which such institution of higher
education or State department of agriculture is located
and such research occurs.

(b) Definitions

“Agricultural pilot program” is “a pilot program to study
the growth, cultivation, or marketing” of I1H:

(A) in States that permit the growth or cultivation of IH
under laws of the state;

and
(B) in a manner that:
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(i) ensures that only institutions of higher education and
State departments of agriculture are used to grow or
cultivate IH;

(i) requires that sites used for growing or cultivating IH in
a State be certified by, and registered with, the State
department of agriculture; and

(iii) authorizes State departments of agriculture to _
promulgate regulations to carry out the pilot program in
the States

(2) Industrial hemp --

“. .. the plant Cannibas sativa L. and any part of such
plant, whether growing or not, with a delta-9
tetrahydrocannabinol concentration of not more than
0.3 percent on a dry weight basis.”

10/13/2015
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20 U.S.C. §1001

O

» “Institutions of higher education”

» Does the state institution fall within § 1001?

« If the state law definition does not match § 1001 or
otherwise seems to modify, is that drafting
purposeful?

o i.e., “. ..a State institution of higher education that offers a 4-
year degree in agricultural science”

State Activity: General Picture

O

» Now approaching 30 states that have enacted legislation
to allow commercial and/or research cultivation of IH
o January of 2015 = approximately 20 states
o (At least) 26, currently
o North Carolina awaiting Governor signature, others progressing

© Some far more comprehensive than others (i.e., lllinois, New
Hampshire, Nebraska, or Maine vs. Indiana, Kentucky, or Virginia)

» Appears to be only 2 states without either law in place or
at least one legislative proposal in 2014 or 2015
o Significant activity since 2014 Farm Bill
o Changing relatively rapidly, with origins in mid’ish 1990’s
o Approx. 20 states introduced IH bills in 2015 session

10/13/2015

11



10/13/2015

» Defines IH, and excludes IH from state law definitions
of “controlled substances”

» Creating an Advisory Board or Commission

» Establishing/Authorizing licensing/registration
program for growers and/or seed breeders

» Recordkeeping

» Provisions requiring waiver/change of federal law

« Establish/Authorize fee structures

» Establish inspection processes

» Allow state department to collect funds for research
program
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» “heritage hemp seed” (Colorado, Kentucky)

« Certified seed source requirements

* Penalties

» “any variety of Cannabis sativa L. with a delta-9-
tetrahydrocannabinol concentration that does not
exceed 0.3% on a dry weight basis . . .”

* “means cannabis sativa L. having no more than 0.3%
total THC available, upon heating, or maximum
delta-9 tetrahydrocannabinol content possible”
(1llinois)
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« “all parts and varieties of the plant cannabis sativa L.
containing no greater than one percent
tetrahydrocannabinnol” (W. Virginia; see also
Massachusetts 2015 HB773)

» “Marijuana does not include the mature stalk of such
plant, . . . or industrial hemp, as defined in 7 USC
5940, as amended from time to time.” (Connecticut)

Indiana:

(1) “all nonseed parts and varieties of the Cannabis sativa
plant, whether growing or not, that contain a crop wide
average tetrahydrocannabinol (THC) concentration that
does not exceed the lesser of:

(A) three-tenths of one percent (0.3%) on a dry weight
basis; or

(B) the percent based on a dry weight basis determined by
the federal Controlled Substances Act. . .;or .. ..

10/13/2015

14



Industrial Hemp — Definitions

O

Committees/Boards

O
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» Before conducting research, institution of higher
education must provide written notice to state
department and any local law enforcement agency

(1linois)

» Applicant must provide (common provisions):
Name and address of applicant and of IH operation
GPS coordinates and legal description
Criminal background check
Amount of acreage to be planted

» Written consent allowing sheriff’s office, police
department, or Department of State Police to enter

premises for inspection (Virginia)

» Shall require a state and national fingerprint-based
criminal history background check by the State

Police on any applicant (Virginia)
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» Many authorize ag department to develop

» Fees charged “must be sufficient to cover the cost of
administration of this chapter, including the cost of
conducting audits and testing” (Indiana)

» License application fee “not less than $50 and more
than $100”; license fee “no less than $100 and no
more than $5007; “fees for monitoring, sampling,
and testing . . . no less than $1 per acre and no more
than $100 per acre” (Maine)

» $5 per acre, minimum of $150 per applicant (North
Dakota)

» Nonrefundable application fee that must cover cost
to conduct a state or national criminal background
check (Indiana)
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‘Research Program’ Funds

O

‘Research’ Program Funds

O
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» Department shall administer a certified seed program,
and, in accordance with federal/state laws may import
seeds to develop the program (Colorado)

» “Authorized activity under this section may include
collecting seed from wild hemp sources.” (Minnesota)

» “certified seed source’ means a source of hemp seeds that
are certified by a 3 party as producing hemp having a
delta-9-tetrahydrocannibinol concentration that does not
exceed 0.3% on a dry weight basis.” (Maine)

* No license may issue “until the state seed
commissioner has secured any necessary
permissions, waivers, or other form of legal status by
the ... [U.S. DEA] or other appropriate federal
agency regarding industrial hemp (Indiana)

Once obtained, must file an affidavit with the Governor

» Act contingent on federal Industrial Hemp Farming
Act of 2015 or another law becoming effective
(Maryland, HB803) before Oct. 1, 2030
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» “Alicense required by this section is not conditioned on
or subject to review or approval by the United States
drug enforcement agency.” (North Dakota)

» Registration form provided by Secretary “shall include a
notice statement that, until current federal law is
amended to provide otherwise”-

“cultivation and possession of hemp in Vermont is a violation of the
federal Controlled Substances Act; and

Federal prosecution for growing hemp in violation of federal laws
may include criminal penalties, forfeiture of property, and loss of
access to federal agricultural benefits . . . .”

« Licensure for IH research “shall only be allowed
subject to a grant of necessary permissions, waivers,
or other form of valid legal status by the . . . [DEA] or
other appropriate federal agency pursuant to
applicable federal laws relating to industrial hemp”
(Virginia)
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Penalties

O

Automatic Repeal

O
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 Missouri statute focuses on hemp extract for treatment of
intractable epilepsy

But, “All hemp waste from the production of hemp extract shall either
be destroyed, recycled by the licensee at the . .. facility, or donated to
the department or an institution of higher education for research
purposes, and shall not be used for commercial purposes.”

» Tennessee amended its “Right to Farm” law

» Example of “simple” approach tailored to research:
Nebraska & Utah

« “on site or off site” growth or cultivation for research
(New Hampshire)

» Limiting number of research sites that can be
authorized by commissioner to ten (New York)

» “No person shall be prosecuted . . . for the
involuntary growth of industrial hemp through the
inadvertent natural spread of seeds or pollen as a
result of proximity to a licensed grower.” (Virginia)
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State Activity — Recreational Marijuana

O

Federal Appropriations

O
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Federal Legislative Proposals

O

Comments Q&A

O
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Sources/Resources

O

¢ Moran, Courtney, Industrial Hemp: Canada Imports, United
States Imports, 26 Fordham Envtl. L. Rev. 383 (2015)

+ Hemp as an Agricultural Commodity, Renee Johnson,
Congressional Research Service (RL32725, Feb. 2, 2015)

 Industrial Hemp Production in the U.S.: Status and Market
Potential, USDA ERS

* Hemp and the Rule of Law
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