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I. INTRODUCTION

What is the appropriate legal response to “Order Without Law”?
That is, should laws change when private actors—for example, or-
ganizations, trade industries, and institutions—develop their own
law through extralegal, or to be more accurate, nonlegal customs and
practices? At first glance, this question might seem analogous to a
tree falling in the forest. When private actors opt out of legal en-
forcement mechanisms, such as court enforcement of tort or contract,
there is no invitation for law to act; therefore, the content of the legal
rule not chosen appears moot. Recent empirical scholarship exploring
nonlegal systems, whether it is focused on cattle ranchers in Shasta
County? or diamond merchants in New York City,? often relies on a

1. ROBERT C. ELLICKSON, ORDER WITHOUT LAW: HOW NEIGHBORS SETTLE DISPUTES
(1994).

2. Id. atPartl.

3. Lisa Bernstein, Opting Out of the Legal System: Extralegal Contractual Relations
in the Diamond Industry, 21 J. LEGAL STUD. 115 (1992); Barak D. Richman, Community
Enforcement of Informal Contracts; Jewish Diamond Merchants in New York (Sept. 2002)
(unpublished manuscript, on file with John M. Olin Center for Law, Economics, and Busi-
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premise that “[llJaw simply [does] not matter in a community with
well developed norms.”

But what happens when law needs no invitation? Often, the deci-
sion to opt out of criminal and civil enforcement schemes does not
rest in the hands of the private actors who have created nonlegal
sanctions governing the same behavior. Within the context of mul-
titiered enforcement, is opting out an all or nothing proposition? How
can law avoid its inherent sovereign nature of trumping that which
nonlegal actors have created and, instead, augment, supplement, or
complement these delicate private systems?

This Article offers a case study® of the nonlegal sanctions used to
police the kosher food industry® and explores appropriate multitiered
enforcement solutions in the face of partial opt out. There are three
tiers of enforcement that aim to prevent fraud within the kosher food
industry. At the base level are private actors—organizations, indi-
viduals affiliated with the industry in a variety of ways, and an en-
tire subindustry of certification intermediaries—who monitor, dis-
seminate information, and sanction to solve the problems of misin-
formation, misrepresentation, and fraud in the kosher food industry
(Tier One). Next, consumers and other industry participants can turn
to private law enforcement primarily in contract, tort, and trademark
law (Tier Two). Third, state and local governments can prosecute
fraudulent actors either under general consumer protection laws or

ness), available at http.//www.law_harvard.edu/programs/olin_center/ (last modified Oct. 1,
2003) (click on discussion papers; scroll down to or click on 2002; click on #384).

4. Randal C. Picker, Simple Games in a Complex World: A Generative Approach to
the Adoption of Norms, 64 U. CHI. L. REV. 1225, 1286 (1997).

5. Much of the data contained within this Article was obtained via a series of inter-
views with industry insiders or participants. Based on preliminary data gathering, seven
kosher supervising agencies (KSAs), ranging in size from small to large, and five other in-
dividuals otherwise connected to the kosher food industry (each fell into one or more of
these categories: food scientist, kosher consumer watchdog, expert among kosher proxy us-
ers, attorney who prosecuted kosher fraud for the State) were approached to be inter-
viewed. Due to the market dominance of several groups or individuals among many, a ran-
dom selection likely would have produced skewed results. The agencies and individuals
were chosen based on their ability to represent a variety of perspectives. Though it is al-
ways possible that the interviewees have their own biases, the diversity of opinions solic-
ited aimed to minimize this risk. Representatives from four of the seven KSAs and four of
the five selected other individuals were actually interviewed for a total of eight interviews.
Together, the interviewees have spent over one hundred years working within or studying
the kosher food industry. For anonymity reasons, these sources have been given credit for
the appropriate information in a general manner. Inquiries about this information should
be directed to the author, who has more information about the interviews, the methodology
employed, and data gathered on file.

6. The term kosher food industry is used within this Article to refer to a collective
group of individuals, organizations, and corporations, including: (1) manufacturers, whole-
salers, retailers, caterers, and butchers engaged in the production and preparation of ko-
sher food; (2) certification intermediaries, also known as kosher supervising agencies
(KSAs); (3) consumer watchdog groups; and (4) individual consumers who intentionally set
out to buy kosher food.



512 FLORIDA STATE UNIVERSITY LAW REVIEW [Vol. 31:509

under special criminal and civil statutes, also known as kosher fraud
statutes, that specifically protect consumers from fraud in the kosher
food industry (Tier Three).

While one interesting question is how to understand, explain, and
eventually harness the powers of the social norms that allow for ro-
bust Tier One enforcement,” this Article primarily focuses on the of-
ten ignored flip side of this question: How should law (in this case
Tier Three, which unlike Tier Two, leaves httle room for opt out) best
respond to these nonlegal schemes?

In an ideal world, there is a constant dialogue between law as an
institution and the populace it purports to govern as the two attempt
to find equilibrium.? Changes in the law may upset the balance these
private actors have established.® At the same time, though, legal ad-
aptations might be a necessary, or at least an appropriate, response
to augment or counter the behavior of nonlegal systems.

The kosher food industry is at a crossroads of legal change since
the kosher fraud statutes that comprise part of the Tier Three en-
forcement recently have been declared unconstitutional.’* Unfortu-
nately, scholars studying these statutes and methods of solving the

7. Indeed this question has been the focus for much of the law and social norm
movement. See ERIC A. POSNER, LAW AND SOCIAL NORMS 8 (2000) (positing that “many le-
gal rules are best understood as efforts to harness the independent regulatory power of so-
cial norms”); Robert D. Cooter, Decentralized Law for a Complex Economy: The Structural
Approach to Adjudicating the New Law Merchant, 144 U. PA. L. REv. 1643, 1694 (1996)
(arguing that “the lawmaker’s role is to find community norms, apply the structural test,
and enforce the norms that pass the test”); Dan M. Kahan, Between Economics and Sociol-
ogy: The New Path of Deterrence, 95 MICH. L. REV. 2477, 2478 (1997) (“By focusing on how
law can be used to regulate norms, the new deterrence scholarship can be used to identify
morally acceptable and politically feasible alternatives to the severe punishments that
dominate contemporary criminal law.”); Richard H. McAdams, The Origin, Development,
and Regulation of Norms, 96 MICH. L. REv. 338, 340-42 (1997) (listing recent studies of so-
cial norms and offering a theory for legal regulation of norms); Lior Jacob Strahilevitz,
How Changes in Property Regimes Influence Social Norms: Commodifying California’s
Carpool Lanes, 75 IND. L.J. 1231 (2000) (demonstrating how legal rules can change norms
about pollution).

8. For a discussion of how multitiered government levels have produced such a dia-
logue in the human rights context, see Catherine Powell, Dialogic Federalism: Constitu-
tional Possibilities for Incorporation of Human Rights Law in the United States, 150 U. PA.
L. REV. 245, 249-53 (2001).

9. See CASS R. SUNSTEIN, FREE MARKETS AND SOCIAL JUSTICE 38 (1997) (describing
“norm cascades” where a societal “tipping point” is reached and new norms emerge); POS-
NER, supra note 7, at 8.

10. See Commack Self-Serv. Kosher Meats, Inc. v. Weiss, 294 F.3d 415, 432 (2d Cir.
2002) (invalidating the New York kosher fraud statute); Barghout v. Bureau of Kosher
Meat & Food Control, 66 F.3d 1337, 1346 (4th Cir. 1995) (invalidating the Baltimore ordi-
nance); Ran-Dav’s County Kosher, Inc. v. State, 608 A.2d 1353, 1366 (N.J. 1992) (invalidat-
ing the New Jersey regulations to the extent they imposed substantive religious standards
for the preparation and maintenance of kosher foods). These decisions were based on the
Establishment Clause of the First Amendment. U.S. CONST. amend. I; see also discussion
infra Section I11.C.2.(c).
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Establishment Clause problem!! have done so without consideration
of the alternative enforcement schemes: non-specialized criminal
prosecution, private legal enforcement, and nonlegal sanctions. The
pressing question is not how the kosher fraud law should change to
avoid constitutional quandaries, but more importantly, whether the
statutes are necessary or useful within the realm of multitiered en-
forcement options; if not, what legal response could best augment the
existing regime created by various private actors without acciden-
tally undermining the incentives for and structure of the private or-
dering?

This Article offers a proposal to answer this question for the ko-
sher food industry that more accurately reflects the strengths and
weaknesses of the nonlegal systems policing the industry. More im-
portantly, though, this Article’s analysis of the methods through
which the kosher food industry combats fraud and mistake offers
suggestions for participants in other specialized food markets (such
as organic, allergy-safe, halal, and nongenetically modified), as well
as for consumers in general, who seek to balance nonlegal and legal
protection mechanisms. Beyond these applications, the kosher model
can help build a general theory or template for how tort and criminal
law should respond to enhance the efforts of nonlegal sanctions,
rather than change them, and whether and to what extent entire
communities or industries should be able to opt out of tort and crimi-
nal enforcement.

Section II provides relevant background information concerning
the kosher food industry. It defines key aspects of what it means for
food to be kosher and describes the market for kosher food and the
kosher certification intermediaries upon which consumers rely. Sec-
tion III explains the three-tiered enforcement scheme that protects
the consumers in this industry, and it presents an overview of the
history, legal content, and constitutional challenges of the specialized

11. See Mark A. Berman, Kosher Fraud Statutes and the Establishment Clause: Are
They Kosher?, 26 COLUM. J.L. & SOC. PROBS. 1, 28 (1992) (stating that although the Court
has struggled to agree on a consistent interpretation of the Establishment Clause, kosher
fraud statues are a clear case of excessive entanglement of government and religion);
Karen Ruth Lavy Lindsay, Can Kosher Fraud Statutes Pass the Lemon Test? The Constitu-
tionality of Current and Proposed Statutes, 23 U, DAYTON L. REV. 337, 362-68 (1998) (also
arguing excessive entanglement); Gerald F. Masoudi, Kosher Food Regulation and the Re-
ligion Clauses of the First Amendment, 60 U. CHI. L. REv. 667, 696 (1993) (proposing dis-
closure as a solution to the constitutional problem). But see Shelly R. Meacham, Answering
to a Higher Source: Does the Establishment Clause Actually Restrict Kosher Regulations as
Ran-Dav’s County Kosher Proclaims?, 23 SW. U. L. REV. 639, 641 (1994) (arguing that pro-
tecting consumers from fraud is a secular purpose and fits within the principles of Lemon);
Stephen F. Rosenthal, Food For Thought: Kosher Fraud Laws and the Religion Clauses of
the First Amendment, 65 GEO. WASH. L. REv. 951, 998-1004 (1997) (arguing non-
endorsement); Catherine Beth Sullivan, Are Kosher Food Laws Constitutionally Kosher?,
21 B.C. ENVTL. AFF. L. REV. 201, 242-44 (1993) (noting that kosher fraud laws further a
state interest).
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kosher fraud statute.

Using the information provided in Sections II and III, Section IV
offers an economic theory of what one would expect to see happen in
the kosher food industry, given the enforcement system that exists,
and indicates the degree to which industry field data substantiate
the theory. Based on this analysis, Section IV proceeds to offer sug-
gestions for how law should respond in the face of the nonlegal moni-
toring efforts and sanctions. This Section contains a proposal for the
kosher food industry that focuses on voluntary information sharing,
with the state serving as the coordination solution central bank, and
then comments on the utility of the kosher disclosure statute, a new
form of Tier Three enforcement that has replaced the kosher fraud
statute in New dJersey.

Section V provides several applications for this analysis beyond
the kosher food industry, particularly within the emerging markets
for halal, organic, nongenetically modified, and allergy-safe foods,
and more generally as a model for understanding consumer protec-
tion law. Since each subindustry is unique, there is no single legal
response or solution to apply across the board; instead, this Article
offers a tripartite approach for analyzing consumer protection laws
in the context of the inherent theoretical tension these regulations
present. This Section suggests that many consumer groups seeking
federal or state assistance ought to be wary of governmental stan-
dard setting as a primary means for establishing and regulating pri-
vate-market labeling. Instead, these groups might want to focus their
energies on developing a strong legal framework that could support a
private system of supervision and certification.

This Article concludes that preliminary efforts to discover the ap-
propriate legal response to nonlegal monitoring, certifying, sanction-
ing, and information sharing in circumstances that warrant partial
opt out, like the kosher fraud case study, suggest the need for a
metatheory that merges tort and criminal law theories of public in-
terest or social welfare policy with public choice and norm theory un-
derstandings of subsidization, consent, and opt out.

II. THE THREE Cs OF KOSHER FOOD: CONTENTS, CERTIFIERS, AND
CONSUMERS

What determines whether food is kosher? There are two ap-
proaches in answering this question, each correct in its own way. On
one level, as a primary matter, food is kosher if it meets the stan-
dards that are laid out in the Hebrew Bible as the provisions of the
Old Testament are interpreted by subsequent rabbinical authori-



2004] KOSHER WITHOUT LAW 515

ties.!? These laws govern the nature of the food source as well as its
preparation. Accordingly, kosher food is that food which has been
prepared in accordance with the religious laws of kashrus.'®

This raises the question how someone who observes the dietary
laws of kashrus knows that the food she is eating is kosher. First of
all, someone who seeks to eat only kosher food does not necessarily
even know all of the complicated laws dictating what makes food ko-
sher. Indeed, the vast majority of consumers who intentionally par-
ticipate in the kosher food industry do not know the details of all the
laws of kashrus. Furthermore, even if we imagine one who is knowl-
edgeable about these complicated laws, our source of food is often a
local supermarket or restaurant and before that, a processing plant.
While the discovery of preservatives and the ability to ship food by
rail and plane have expanded the opportunities for consumers of
food, the industrial age has also complicated the decisionmaking

12. Orthodox Jews believe that at the time the Hebrew Bible (which consists of the
five Books of Moses) was given on Mount Sinai (circa 1200 B.C.E.), Moses received both
this written law and its interpretation instructions. See Halakhah, in 7 ENCYCLOPAEDIA
JuDAICA 1161 (Keter Publ'g House Ltd. 1971). These instructions were transmitted orally
from generation to generation as chronicled in Pirkei Avot (“Ethics of the Fathers”). Id. at
1162. Once invading enemies and exile threatened the Jewish people, this oral law was
written down, so it would not be lost. Over the course of his lifetime (135-219 C.E.), Rabbi
Judah ha-Nasi compiled and redacted the oral law in a codification known as the Mishnah.
Id. at 1163. The Talmud is a written compilation of interpretations and syntheses of the
Mishnah, presenting the Mishnaic text along with Rabbincal debates about its meaning
that occurred between competing schools of thought in the years 220-470 C.E. Id. at 1163-
64. Later generations of Rabbinical authorities would offer codifications of or issue re-
sponsa on Jewish religious and civil law. Id. at 1165. The most accepted, comprehensive
Orthodox source of codified Jewish Law used by observant Jews today is the Shulhan
Arukh (literally “Set Table”), which was written by Rabbi Joseph Caro in the 1560s and
commented on by Rabbi Moses Isserles in the 1570s. Id. at 1166. The Shulhan Arukh is di-
vided into four volumes: Orech Chaim (laws on prayer and holidays), Yoreh Deah (Jewish
daily living—including charity, Torah study, and kashrus), Even Ha'ezer (marriage and
divorce), and Choshen Mishpat (Jewish civil law). Id. Orthodox interpretation of Jewish
law relies on a positivist framework; Rabbis do not make Jewish law. They find the rele-
vant law, some would argue from “a brooding omnipresence in the sky,” Southern Pacific
Co. v. Jensen, 244 U.S. 205, 222 (1917), though more accurately described as the com-
mandments from God contained within Biblical text itself (particularly Leviticus and Deu-
teronomy, though also from other portions of the five Books of Moses) and the Talmud.
They rely on the teachings of prior rabbinical authorities, in order to apply the law to a
given set of circumstances. See Halakhah, supra, at 1165,

13. The term kashrus (KAH-shrus) is derived from the same Hebrew root as the word
kosher. WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE
1233 (1986); see Kashrut: Jewish Dietary Laws, American-Israeli Cooperative Exchange,
Jewish Virtual Library, at http://www jewishvirtuallibrary.org/isource/Judaism/kashrut.
html (noting terms kashrut and kosher derived from Hebrew word “Kaf-Shin-Resh”), This
is the Ashkenazic (Eastern-European Jewish) pronunciation of the word kashrut (kah-
SHRUTE). THE RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE 1046 (2nd ed.
1987). For purposes of this Article, the Ashkenazic form of the word will be used, consider-
ing that is what the vast majority of kosher supervising agencies within the United States
use. Interviews with various KSA representatives (Fall 2002) (for interview clarification
see supra note 5).
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process for kosher consumers. How can a consumer be certain that
the food she eats is kosher if she is not able to observe most of the
production process?

As a result of these difficulties, there is an industry of rabbinical
institutions and rabbis who act as certifiers. For a fee, they observe
the production process in order to ensure that the food is kosher.
Consumers who seek out processed kosher food look for an identify-
ing trademark or label from a certifier, such as an encircled K or U.
Restaurants and other food establishments also must obtain certifi-
cation and often literally receive a certificate that potential custom-
ers can see.

Without certification, consumers have no way of knowing if food
actually is kosher or not. If kosher food is prepared in a manufactur-
ing plant or restaurant, following all the laws of kashrus, but no cer-
tifier is there to observe it, is the food kosher at all? Technically, yes;
but just like the falling tree in the forest that no one is around to
hear, kosher consumers would have no way of knowing that the food
is actually kosher. Effectively, then, for kosher consumers of 2003,
what determines whether food is kosher is the existence (or lack) of
certification by an appropriate person or institution. And so, a pri-
vate subindustry of supervision and certification exists to signal to
consumers what food is kosher.

But one cannot fully understand this supervision and certification
subindustry without knowledge of what makes food kosher. Accord-
ingly, this Section first presents a general overview of kashrus.' The
laws of kashrus can best be placed into three categories: (1) kosher
versus nonkosher ingredients, (2) kosher preparation practices, and
(3) impermissible combinations of food cooking and consumption. Af-
ter explaining these three categories in some detail, this Section then
discusses the supervision and certification industry, which consists of
parties educated about the laws of kashrus who obtain insider access
to the food production process and offer consumers more certain an-
swers to the question whether food is kosher. Finally, since this Sec-
tion lays the foundation for a discussion about how the various legal
and nonlegal remedies protect consumers, it concludes with a de-
scription of the various consumers who participate in the market for
kosher food.

14. This Article presents a general overview of principles and rules that are mostly,
though not universally, accepted within the Orthodox community. Questions of kashrus
are not always black and white, and one should be cautious not to confuse the religious
significance placed on the laws with the notion that the laws themselves are rigid in their
application. Given the context of this primer on kosher, some oversimplifications are inevi-
table. For a more complete look at kashrus, see RABBI E. EIDLITZ, IS IT KOSHER? ENCY-
CLOPEDIA OF KOSHER FOODS FACTS & FALLACIES (1992).
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A. Defining Kosher

The Hebrew word kasher (kah-SHARE)—or kosher—means fit or
proper.!® Kosher is a religious term of art that is used to describe a
range of ritualistic objects, activities, or even a state-of-being.'® Ko-
sher, meaning acceptable or appropriate, has even crept into the
English lexicon.!”

Food is kosher when it meets the strict dictates of the laws of
kashrus.!®* While some people have attempted to offer reasons for
these laws, such as the explanation that a kosher diet is healthier,®
the laws of kashrus are considered laws for which no explanation is
offered or should be needed.?” As such, this Article makes no effort to
explore these after-the-fact justifications and simply presents an
overview of the laws of kashrus to introduce what the kosher food in-
dustry is and how it functions.

The laws of kashrus require that kosher food: (1) come from a
proper source—for example, meat from some animals, such as pork,
is inherently nonkosher,?! (2) be prepared in a specific manner—for
example, animals must be slaughtered in a particularized manner,
and (3) not be combined improperly with food that might otherwise
be considered kosher—for example, combining meat and milk.?
While the public is more aware of the rules in the first and third
categories (no pork, no cheeseburgers, etc.), the second category is ac-
tually the most prohibitive, since it prevents equipment and utensils

15. SEYMOUR E. FREEDMAN, THE BOOK OF KASHRUTH: A TREASURY OF KOSHER FACTS
AND FRAUDS xvii (1970).

16. Seeid.

17. Kosher is defined by Merriam-Webster as: “[S]anctioned by Jewish law; especially:
ritually fit for use <kosher meat> . . . selling or serving food ritually fit according to Jewish
law <a kosher restaurant> . . . being proper, acceptable, or satisfactory <kosher funding>.”
Merriam-Webster OnLine (2002), at http:/www.m-w.com (last visited Oct. 9, 2003).

18. This Article will identify the laws of kashrus in accordance with the Shulhan
Arukh, see supra note 12 and accompanying text, and RABB! YACOV LIPSCHUTZ,
KASHRUTH: A COMPREHENSIVE BACKGROUND AND REFERENCE GUIDE TO THE PRINCIPLES
OF KASHRUTH (1988).

19. See Beth Laski, Keeping Kosher Becomes Chic: Demand for Quality Food Triggers
Marketing Boom, L.A. DAILY NEWS, Apr. 4, 1993, at L14; Jewish Mother’s Chicken Soup
Decides to Go Kosher, ST. PETERSBURG TIMES, Nov. 9, 1987, at 10E (reporting that “a grow-
ing number of non-Jews concerned about health and nutrition” are eating kosher). But see
Berman, supra note 11, at 5 (“[TJhe Divine Torah did not come to heal bodies and seek
their physical health, but to seek the health of the soul and to heal its diseases . . . .”)
(quoting TSAAC ABRAVANEL, VAYIKRA [(COMMENTARY ON) LEVITICUS] 65).

20. LIPSCHUTZ, supra note 18, at 16 (describing the commitment to kashrus as purely
a matter of faith). For a presentation of perspectives on kashrus by various Jewish scholars
of the past and present, see IRVING WELFELD, WHY KOSHER? AN ANTHOLOGY OF ANSWERS
(1996).

21. Leviticus 11:3-8.

22. Kosher Consumer’s Union, Mini Course in Kashrus & the Basic Laws of Kashrus,
at http://www.kosherconsumer.org/course.htm. (last visited Nov. 3, 2003).
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from being used to prepare both kosher and nonkosher foods. Out-
lines of these rules will be detailed below.

1. Kosher Food Sources and Ingredients

Contrary to popular belief, most food in its purest form is kosher.
Grains, vegetables, fruit, and nuts are all inherently kosher.22 The
main limitations from the laws of kashrus apply to animal-sourced
food. The animal kingdom is divided into three acceptable categories:
meat, poultry, and fish. Within these groupings, there are different
restrictions regarding (1) which animals are permissible, (2) which
parts of permissible animals may not be consumed at all, aihd (3)
what methods of preparation are required. The first two types of re-
strictions will be discussed briefly here, while the latter is included
in Subsection I1.A.2 below.

(a) Mammals

The laws of kashrus limit the type of animal from which flesh
(meat) can be eaten. In order for meat from a mammal to be kosher,
the animal must have both split hooves (artiodactyls) and chew its
cud (ruminants).?* Kosher dairy products, such as milk and cheese,
must also come from a kosher animal-source.? The cow is the most
common source of kosher meat. Some other animals that fit in this
category are goats, deer, sheep, giraffe, and bison.

The Bible identifies four animals that meet only one of the two
necessary criteria, and, thus, no meat from one of these animals may
be considered kosher.?¢ These animals are the camel, hyrax, hare (all
lack split hooves), and most famously, the pig (does not chew its
cud).?” As a result, no method of preparation can render pork kosher.
Animals with neither sign, such as donkeys and horses, are also not

23. But see EIDLITZ, supra note 14, at 195-97 (detailing various inspection require-
ments for vegetables to ensure that no insects remain). Additionally, other non-kashrus re-
strictions may limit the ability to eat food from the ground, such as requirements for tith-
ing and a sabbatical year.

24. Deuteronomy 14:3-8; Leviticus 11:3; LIPSCHUTZ, supra note 18, at 17-18; Yoreh
Deah, in SHULHAN ARUKH ch. 79 (Hebrew book utilized by the author.).

25. Modern rabbinic authorities disagree whether a Talmudic restriction prohibiting
the consumption of milk produced outside the presence of an observant Jew (to prevent
mixing the milk of nonkosher animals with milk from kosher animals) still applies within
the United States, where milk production is heavily regulated to avoid impermissible adul-
teration. LIPSCHUTZ, supra note 18, at 54-56. Milk that has been supervised is known as
cholov yisrael; unsupervised milk is called cholov stam (ordinary milk). Interviews with
various KSA representatives (Sept. — Oct. 2002) (for interview clarification see supra note
5); see Rabbi Moshe Heinemann, Cholev Yisroel: Does a Neshama Good, KASHRUS
KURRENTS, The Star-K Online, at http://'www.star-k.org/kashrus/kk-issues-cholovYisroeL htm
(last visited Nov. 3, 2003).

26. Leviticus 11:4-7.

27. Id.
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kosher. In addition, marine mammals, like porpoises and whales, are
not kosher.

Some portions of otherwise kosher mammals are also forbidden.
This includes the sciatic nerve and its attached blood vessels, some
forbidden stomach fats, and also any blood.?® Due to the difficulty in
extracting the sciatic nerve and the greater number of blood vessels
in the hind quarters of most animals, many kosher butchers only use
the top half of the mammal.?® Accordingly, kosher steaks are typi-
cally cut from the shoulder, rather than the nonkosher short loin,
from which T-bone steaks customarily come. In order to avoid eating
any blood, which is impermissible, kosher meat must be soaked and
salted before it can be consumed.’® This procedure will be discussed
below.

(b) Poultry or Fowl

Kosher poultry is limited to domestic fowl.*! Scavenging birds,
such as eagles or ravens, are not permissible sources of food.? Due to
historical difficulties in applying the standard of what makes poultry
kosher, rabbinic authorities declared that permitted fowl would be
limited to a list of birds traditionally known to be kosher.?® The most
well-known and consumed from this list are chicken, turkey, goose,
and domestic duck.** Since there is no definitive tradition about
pheasant, wild ducks and geese, or pigeons, they may not be eaten.®
Like in the context of beef, the blood from poultry is not considered to
be kosher.3®

(c) Fish, Marine Life, and Invertebrates

Any fish that has both fins and scales is kosher.?” Thus, the list of
permissible fishes is quite lengthy; it includes tuna, salmon, trout,
halibut, flounder, and sole, to name only a few popularly consumed
types.?® Examples of nonkosher fishes and marine life are catfish,

28. Genesis 32:32; Leviticus 3:17, 7:26-27; LIPSCHUTZ, supra note 18, at 26-30;
SHULHAN ARUKH supra note 24, at ch. 65.

29. LIPSCHUTZ, supra note 18, at 29-30.

30. Id. at 30-34; SHULHAN ARUKH, supra note 24, at chs. 69-78.

31. Leviticus 11:13-19; LIPSCHUTZ, supra note 18, at 18-19; SHULHAN ARUKH, supra
note 24, at ch. 82.

32. Leviticus 11:13-18,

33. LIPSCHUTZ, supra note 18, at 18-19; SHULHAN ARUKH, supra note 24, at ch. 82.

34. OK Kosher Certification, Meat, Diary, and Pareve, at http://www.okkosher.com/
Content.asp?ID=63 (last visited Nov. 1, 2003).

35. LIPSCHUTZ, supra note 18, at 19.

36. Id. at 30; SHULBAN ARUKH, supra note 24, at ch. 77.

37. Deuteronomy 14:9-10; Leuiticus 11:9-12; LIPSCHUTZ, supra note 18, at 47;
SHULHAN ARUKH, supra note 24, at ch. 83.

38. For a more comprehensive list, see LIPSCHUTZ, supra note 18, at 142-58,.
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blowfish, eels, rays, and sharks.?® Some fish, like swordfish and stur-
geon, have scales that are embedded in the skin. Many orthodox au-
thorities deem these fish not kosher.*

Shellfish and crustaceans, such as lobsters, shrimp, and oysters
are not considered kosher.' Insects, creepy-crawlers, arthropods
generally, or other invertebrates are not kosher either.*? Some types
of non-animal source food, such as leafy vegetables, must be carefully
inspected to ensure that no insects remain.*

2. Kosher Food Preparation

The most complicated laws of kashrus dictate how food that is
source-based, or ingredient, kosher must be prepared—or more im-
portantly, not prepared—in order to render the food kosher. These
rules can best be sorted into two unrelated groupings: (1) those that
apply to the preparation of animal-sourced food, and (2) those that
apply rules of absorption and transference to cooked food and the
cooking utensils employed.* This latter category is the most compli-
cated and can act as the most restrictive of all the laws of kashrus.
Again, what follows is merely a brief overview to put the need for su-
pervision and certification in its proper context.

(@) Preparing Animal-Sourced Food

Kosher meat and poultry must be ritually slaughtered by a
trained slaughterer called a shochet (SHO-chet), who is required to
sever the animal’s trachea and esophagus in one motion.*® This
method ensures that the animal’s death is as quick as possible, and
that the maximum amount of blood drains from the animal.* The
shochet uses a special sharp knife that must be free from all nicks to
meet these two criteria and to minimize the animal’s pain.*’

If a kosher animal, such as a cow or deer, dies on its own or is
killed in any other manner (e.g., by rifle), its meat may not be con-
sumed.*® Once the animal is slaughtered, its organs must be free

39. Id. at 158-60.

40. Id. There is some debate over whether these fish possess the appropriate signs.

41. Leviticus 11:20-31; SHULHAN ARUKH, supra note 24, at chs. 84-85.

42. Leviticus 11:20-31.

43. See EIDLITZ, supra note 14, at 195-97. Some rabbis recommend avoiding vegeta-
bles that present a near certainty that insects cannot be removed, such as brussel sprouts.

44. There are also laws prohibiting the consumption of various foods (including, but
not limited to, bread and wine) prepared by non-Jews. LIPSCHUTZ, supra note 18, at 67-70,
74-76, SHULHAN ARUKH, supra note 24, at chs, 112-13.

45. SHULHAN ARUKH, supra note 24, at ch. 20.

46. Id. atchs. 6-10.

47. Id.

48. Leviticus 22:8.
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from defects.*® Perforations in vital organs, such as the lungs, render
the animal nonkosher.®*® Within seventy-two hours of the slaughter,
the meat must be soaked and salted to remove the blood.?!

(b) Food and Utensil Absorption/Transference

For the purposes of the laws of kashrus, hot food is thought to be
absorbed by the utensil in which it is cooked.’?? As a result, utensils
take on the character of the food placed in or upon them.®® Likewise,
food takes on the character of the utensil.** This is true for cutlery,
pots, pans, ovens, and other cooking appliances. Think of what hap-
pens when hot spaghetti and tomato sauce are placed in a plastic
container; the container will stain as the food is absorbed into the
utensil. Or imagine that seafood is baked in an oven. Even a choco-
late cake baked immediately afterwards in the same oven will absorb
some of that flavor.

There are special procedures that allow the nonkosher character
to be removed from some utensils, based on the utensil material, un-
der the theory that the method of restoration should mirror the
method of absorption. Thus, since it is the combination of heat and
food that causes the initial absorption or transference, heat must be
employed to reverse these effects. The two main procedures for mak-
ing a nonkosher utensil kosher, or in other words, kashering (KAH-
share-ing), are allowing the utensil to be surrounding by scalding
water (used for cutlery and pots) or taking a blow torch to burn out
the absorbed material (used for ovens).” Only some materials, like
stainless steel, can be kashered.®® Wood and ceramics can never be
kashered.’” This is based on a traditional understanding that some
materials either never release what they have absorbed or cannot
safely be heated to an appropriate temperature to do so0.*®

Due to these rules, food that is kosher by the standards described
above—for example, vegetables—can be rendered nonkosher by vir-
tue of how it is prepared. Imagine that carrots are cooked in a pan

49. See LIPSCHUTZ, supra note 18, at 22.

50. SHULHAN ARUKH, suprae note 24, at chs. 29-60. The term “glatt kosher” refers to
lungs that have been tested to make sure they have no impermissible adhesions.
LIPSCHUTZ, supra note 18, at 22.24. This term has been misused to mean extrakosher. See
id. at 24. For example, the phrase glatt kosher fish makes no sense; fish do not have lungs.

51. SHULHAN ARUKH, supra note 24, at chs. 69-78.

52. Id. at chs. 87-111; LIPSCHUTZ, supra note 18, at 43-44.

53. SHULHAN ARUKH, suprg note 24, at chs, 87-111.

54. Id.

55. EIDLITZ, supra note 14, at 68-71, 77-78.

56. Id. at 68,

57. Id. at 78.

58. See, e.g., Halacha Yomit, Different Methods of Kashering Utensils, at http://www.
torah.net/sites/halachayomit/hagala.html (last visited Nov. 3, 2003).
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that once cooked food that does not meet the laws of kashrus—for
example, pork. While cooking hot pork, that pan absorbed the nonko-
sher character of the meat. Then, the heat from cooking the carrots
releases that character into the vegetable and the pan transfers its
nonkosher nature into them. Given the rules of absorption and trans-
ference, most hot food prepared in a nonkosher kitchen would not be
kosher unless it happened to be prepared with utensils, pots, pans,
and appliances that had either never been used or had only been
used to prepare kosher food.*® The consequences of absorption and
transference render many foods nonkosher even though they other-
wise contain purely kosher ingredients.

While the rules of absorption and transference apply to hot food,
there are also several limitations that prevent the use of cold nonko-
sher utensils to prepare or contain cold kosher food. First, the nonko-
sher utensil must be washed between usage, otherwise it may still
retain some nonkosher food matter.®® Beyond that, similar rules of
absorption also apply to utensils that come into contact with cold,
sharp, or spicy foods, such as onions, garlic, lemons, or pickles, be-
cause those foods are thought to transfer their flavors even when
cold.6!

3. Impermissible Food Combinations

Kashrus prohibits one from cooking or eating meat and dairy
products together.’? This can affect food cultivation as well; for ex-
ample, many Orthodox Jews will not consume cheese made with
animal-sourced rennet.®® Some Jews customarily wait for a period of
time of one, three, or six hours, depending on their country of origin,
after eating meat before eating dairy again.® Similar customs impose

59. See EIDLITZ, supra note 14, at 67-68; LIPSCHUTZ, supra note 18, at 43-44. Imple-
ments and utensils that have been used within twenty-four hours are treated differently
than those that have not in certain contexts. EIDLITZ, supra note 14, at 77-78. Thus, if
someone makes an error, he should contact a rabbi and ask to see what leniencies might
apply and not simply rely on a pronouncement from a general book on kashrus. See id. at
68.

60. See EIDLITZ, supra note 14, at 68.

61. Id.; SHULHAN ARUKH, supra note 24, at ch. 96.

62. Exodus 34:26; SHULHAN ARUKH, supra note 24, at chs. 87-97. For an excellent de-
scriptive pictorial guide to illustrate these principles, see EHUD ROSENBERG, BA'SAR
B'CHALAV (1988) (written in Hebrew).

63. LIPSCHUTZ, supra note 18, at 56-567. Merriam-Webster defines rennet as: “[T]he
contents of the stomach of an unweaned animal and especially a calf . . . the lining mem-
brane of a stomach or one of its compartments (as the fourth of a ruminant) used for cur-
dling milk; also: a preparation of the stomach of animals used for this purpose.”
Merriam-Webster OnLine (2002), at http://www.m-w.com (last visited Oct 9, 2003).

64. SHULHAN ARUKH, supra note 24, at ch. 89.
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waiting periods for eating meat after one has consumed hard cheeses
t00.5

Foods that are neither meat nor dairy are considered to be pareve
or parve (PAH-rev).% Fruits, vegetables, and grains are all pareve.
Furthermore, even though they are animal-sourced, honey, fish, and
eggs are all pareve.¥’

The rules of absorption and transference described above also ap-
ply to give utensils a meat or dairy character. Kosher meat may not
be cooked in a pot that has already been used to cook dairy food, even
if all the food in question is kosher by its ingredient nature.®® Accord-
ingly, those who strictly follow the laws of kashrus in their kitchens
have two separate sets of dishes, pots, pans, and flatware: one for
dairy and one for meat.®®

B. The Supervision and Certification Industry

Prior to the twentieth century, Jews could observe the dietary
laws of kashrus without much difficulty, due to the agrarian nature
of society. Vegetables and grains were grown locally and sold in their
original form. Tight-knit communities relied on a local shochet to
slaughter meat and poultry according to the dictates of kashrus.™
Dairy products were made from milk that was either obtained from
the family-owned cow or from a local Jewish milkman.” While self-
reliance posed some difficulties for Jewish communities, they had the
power to control the steps of food production to ensure that all the
food they consumed was kosher.

The world has changed between then and now. Food is a multibil-
lion dollar industry, and the kosher food industry is just one segment
of it. Most of the food eaten by consumers in 2003 has been processed,
refined, or canned; most of it has crossed many state lines and even
some international borders before arriving at local groceries, super-
markets, catering halls, hotels, and restaurants. In some ways, these
technological advances have allowed consumers to improve their di-
ets by introducing greater dietary variety while eliminating food-
related health hazards. At the same time, changes in the food indus-
try have created other health risks; within the United States, the
threat of obesity and poor nutrition has replaced malnutrition. None-

65. See LIPSCHUTZ, supra note 18, at 43.
66. Id. at 44.
67. Tt is customary to eat fish and meat on separate plates with separate utensils. Id.

68. Id. at43.

69. Id. at 43-44.

70. Id. at21.

71. Though fictitious, the community portrayed in “Fiddler on the Roof’ bears strong
resemblance to many Jewish communities of that era. FIDDLER ON THE ROOF (MGM 1971).
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theless, food consumers—a group that includes basically every mem-
ber of society—can overcome this burden of success through edu-
cated, health-conscience decisionmaking.

These societal changes, though, present a hurdle for those who
wish to eat a kosher diet.”” A consumer has no way of knowing ex-
actly what ingredients are contained in the food she buys. Though
general consumer protection regulations aid the kosher consumer,
they fall short of providing the information consumers need to know.
For example, current federal labeling requirements do not require
that all ingredients be identified.” And even if all ingredients are
known, the use of industrial-sized equipment in plants creates a lit-
any of transference or absorption kashrus difficulties—both between
nonkosher and kosher products as well as between dairy and meat
products. To give one specific illustration, if a company makes one
line of products that are not kosher, no other food product made with
the same machinery is kosher either. When that nonkosher food
product is used as an ingredient in yet another food product at a dif-
ferent company’s plant, it can render any food coming out of that
plant nonkosher as well.

Given these increasing difficulties, one might think that the mod-
ern kosher consumer is out of luck. The food industry offers greater
variety, yet the increased reliance on mass production undercuts the
kosher consumer’s options drastically. Fortunately for the kosher
consumer, a subindustry of kosher supervision and certification has
emerged to allow these consumers access to a greater amount and
variety of food. This Section details the who, what, and how of kosher
certification.

1. Who Certifies Kosher Food?

Individual rabbis or rabbinical organizations enter into agree-
ments with the owners of local food establishments as well as na-
tional food producers and processors.” In exchange for a fee and ac-
cess to the production process, the rabbi or organization will super-
vise the process and certify that the food meets the requirements of
kashrus.” To avoid the temptation or appearance of corruption, Jew-
ish law mandates that the certifier not have an interest or stake in
the business being certified.™

72. See SAUL BERNSTEIN, THE RENAISSANCE OF THE TORAH JEW 183-85 (1985) (de-
scribing the difficulties caused by the industrialization of food production).

73. Federal Food, Drug, and Cosmetic Act (FDCA), 21 U.S.C. §§ 342-343 (2002) (defin-
ing “adulterated” and “misbranded” food).

74. Interviews with various KSA representatives (Sept.-Oct. 2002) (for interview
clarification see supra note 5).

75. Id.

76. Id.
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Whether the food actually is kosher is determined based on the
numerous requirements generally outlined above and several others
not detailed. Food may or may not be kosher, and consumers have no
ability to discern the truth. The supervisors and certifiers offer useful
information to consumers as they declare that, based on their own
observation of the food production and preparation process, the food
meets the dictates of the laws of kashrus. Through various symbols,
letters, or actual certificates, certifiers signal to consumers that they
deem food kosher for consumption.

Though there are over three hundred registered kashrus symbols
used by kosher supervision agencies (KSAs) in the United States,”
several nationwide certifiers dominate the certification of manufac-
tured food. In some local markets, many rabbis and organizations
compete for the ability to supervise and certify retailers who sell
nonpackaged food—including restaurants, bakeries, caterers, and
butcher shops.™ In other regions, one person or one organization mo-
nopolizes the supervision and certification process.™ The Section that
follows explains how the symbols operate, which organizations play a
significant role in shaping the supervision and certification land-
scape, what the certifiers actually do to ensure that the food is ko-
sher, and the role of competition among certifiers.

(a) Identifying Organizations and Symbols

Most KSAs have registered their trademarks with the United
States Patent Office;® the letter K, which appears on some products,
cannot be trademarked and does not represent any specific KSA. The
heavy-hitter in the supervision industry is the Kashruth Division of
the Union of Orthodox Jewish Congregations of America, a nonprofit
organization that offers a host of Jewish communal services.®! This
organization is better known by the name of its registered trade-

71. See Who's Who in Kosher Supervision?, KASHRUS MAG., Nov. 1993, at 30, 30-42
[hereinafter Who’s Who, Nou. 1993] (publishing a thirteen-page guide of 151 kosher super-
vision services worldwide); Who’s Who in Kosher Supervision?, KASHRUS MAG., Sept.
1990, at 26, 26-32 (publishing a seven-page guide of the ninety-five acceptable Kosher su-
pervision services worldwide). The guide not only lacked the endorsement of any of the
symbols, it provided the following disclaimer: “Some of the [supervision services] are not
relied upon by most of the kosher world. Consult your rabbi for which symbols you should
choose.” Id.

78. Berman, supra note 11, at 12.

79. Interviews with a KSA representative and market watchdogs (Fall 2002) (for in-
terview clarification see supra note 5).

80. Interview with a KSA representative (Fall 2002) (for interview clarification see
supra note 5).

81. Orthodox Union, About the Orthodox Union, at http:/www.ou.org/about/ou.htm
(last visited Nov. 1, 2003). Some representative OU divisions are: the National Conference
of Synagogue Youth, the Institute for Public Affairs, and the National Jewish Council for
the Disabled. Id. For more information about the OU, see http://www.ou.org (last visited
Nov. 1, 2003).
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mark, the OU, which appears as ©2 In the early 1920s, attempts to
provide kosher endorsement were simply that—endorsements.®
Some advertising agencies seeking Jewish consumers for the firms
they represented would advertise that products sold were kosher.®* It
was in this climate that the OU, which avoided entanglement with
kashrus endorsement, first campaigned for kosher fraud statutes.®
Recognizing that forcing kashrus conformity would be futile, though,
the OU decided to provide supervision of kosher products as a non-
profit public service.?

The OU introduced its supervision and certification program in
1924.%5" Roughly seventy-five percent of the packaged kosher food
found today on supermarket shelves is certified by the OU and bears
its signature trademark.®® A market study approximated that nearly
one half of the products on supermarket shelves in the northeastern
United States are certified kosher.? While these are loose estimates,
it follows that in some regional markets, the OU certifies at least one
third of the items one would find on any given shelf of a supermar-
ket!

Combined with the OU, three other KSAs dominate the supervi-
sion and certification industry. The three other largest certifiers are
the Organized Kashrus Laboratories (OK), Star-K Kosher Certifica-
tion, and KOF-K Kosher Supervision. The OK began in 1935,% the
Star-K, based in Baltimore, in 1947,% and the KOF-K, which oper-

82. EIDLITZ, supra note 14, at 21.
83. BERNSTEIN, supra note 72, at 184.
84. Id. at 184-85.
85. Id. at 185.
86. Id. Interestingly, the OU first planned to fund the supervision itself, rather than
by charging clients, to avoid any conflict of interest. Id. Now, it might be more accurate to
say that the kashruth division funds the majority of the other OU divisions.
87. Id. at 185-86. See also Orthodox Union Department of Public Relations, New
Company and Plant Certifications Solidify Orthodox Union as Leader of the Kosher World
(Jan. 17, 2001), at http://www.ou.org/oupr/2001/ouko01.htm [hereinafter Plant Certifica-
tions].
88. Plant Certifications, supra note 87. OU Executive Rabbinic Coordinator Rabbi
Moshe Elefant explained:
“Anytime you find a product that has a certification other than the OU on it,
chances are that at least three of the ingredients that went into the final prod-
uct were OU certified. For example, if you buy a chocolate chip cookie certified
by another company, in all probability the vanilla flavoring, the chocolate chips,
the raisins, the flour and the shortening have been certified by the OU.”

Id.

89. Sue Fishkoff, Some Food for Thought: Kosher Is Latest US Fad, JERUSALEM POST,
Jan. 26, 1993, at O7 (citing Menachem Lubinsky of Integrated Marketing Communica-
tions, which publishes the kosher trade newspaper for the kosher food industry). This or-
ganization is discussed infra at Section II.B.2.(b). .

90. OK Kosher Certification, OK In Brief, at http:/www.okkosher.com/Content.
asp?ID=2 (last visited Oct. 10, 2003).

91. Avrom Pollak, A 25 Year Retrospective on Kashrus Kurrents, at http://www.star-
k.org/kashrus/kk-pres-kkretro.htm (last visited Oct. 10, 2003). See generally Star-K Kosher
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ates from New Jersey, in 1968.%* The respective symbols these or-

ganizations use are ®, ﬁ?, and 2.93 According to some estimates,
these organizations (the Big Four) certify ninety percent of the ko-
sher products on the market.*

Other certifiers tend to be more regionally limited in scope. For
example, consumers in the Midwest are more likely to rely upon the
trademark of the Chicago Rabbinical Council, which appears as the
letters cRe in a triangle.®® North of the border, one would find the let-
ters COR in an oval, indicating the supervision and certification of
the Kashrus Council of Canada.’® Some certification symbols show
greater creativity in identifying their issuers; the Atlanta Kashruth
Commission declares food kosher through the use of a peach contain-
ing the AKC initials.”’

Because regional plants and distributors are constantly expanding
to new markets, consumers in any of those locations may find pack-
aged products certified by any one of a great number of national, re-
gional, or local supervisors and certifiers. As a result, an educated
consumer must either commit scores of symbols to memory, bring a
list of the symbols to the grocery store along with his or her shopping
list, or simply rely on a few of the more commonly known ones.

In addition, trademarks and other kosher certification symbols do
not perform purely binary tasks delineating food as kosher (and
through the absence of such symbols indicate nonkosher food). The
certification symbol not only conveys the information about the KSA
or individual certifying the food, but may also include more specific
forms of notice to consumers.

Some of the more common pieces of information that organiza-
tions may provide include: The word pareve—occasionally identified
with the letter p—can be used to identify the neutral category of food
that is considered neither dairy nor meat.?® However since the letter
P is more commonly used to depict food that is kosher for Passover,

Certification, Food Industry, at http:/www.star-k.com/industry.htm (last visited Oct. 10,
2003).

92. Kof-K Kosher Supervision, Home Page, at http:/www kof-k.com/index2.html (last
visited Oct. 10, 2003).

93. Who's Who, Nouv. 1993, supra note 77, at 30.

94. Interviews with various KSA representatives (Fall 2002) (for interview clarifica-
tion see supra note 5).

95. Who’s Who, Nov. 1993, supra note 77, at 32 (&' ).

96. Id. at 40 ; see also Kosher Supervision Guide, at http://
www.kashrusmagazine.com (last visited Dec. 9, 2003).
97. Atlanta Kashruth Commission, Kosher ‘Symbols, at http://www.kosheratlanta.org/

koshersymbols.htm (last visited Nov. 3, 2003) .
98. Interview with a KSA representative (Fall 2002) (for interview clarification see su-
pra note 5).
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many KSAs prefer to affix the pareve tag next to their mark to avoid
confusion.”® KSAs may employ the letter D or word dairy to identify
foods that are considered dairy under the laws of kashrus. Foods that
contain meat products may have symbols that indicate meat as
well.’® Some KSAs also use DE to identify a nondairy food product
produced using equipment that has been previously utilized to manu-
facture dairy products.’®® Currently, neither the tags themselves nor
the nature of their usage is standardized between competing KSAs.

(b) What Certifiers Do

Certifying organizations are the eyes and ears of the kosher con-
sumer. They open up the otherwise closed food production and prepa-
ration processes, translating access into a stamp of approval. Yet, the
certification process is not an easy one. Several steps must be taken
from the time a manufacturer, restaurant, or bakery determines that
it wants to have its food deemed kosher before it may retail kosher
food to consumers.

At this point, it is important to identify a difference between food
that is sold to consumers in packaged forms and food that is not. The
former category refers to food typically found on supermarket
shelves, and the various KSA symbols of kosher certification ordinar-
ily appear on the packaging or label. The latter includes food sold at
bakeries, restaurants, and take-out stores. A letter of certification or
an actual certificate is usually on the premises at the establishment
that sells such kosher food. Many KSAs, including the Big Four, su-
pervise and certify both manufactured or processed food as well as
food establishments.!??

In most cases, the food manufacturer initiates the supervision and
certification process.!®® Sometimes, the desire for kosher certification
is the response to direct appeals from consumers. In other instances,
the manufacturer of a vertically integrated food product will ap-
proach another one lower on the food chain, so to speak, since it can-
not gain certification unless the earlier manufacturer does as well.
Kosher certification proves profitable for many manufacturers be-
cause the increased sales offset any costs associated with the certifi-

99. Id.

100, Id.

101. Id. Food made with dairy equipment may not be eaten with a meat product. Some
labels identify dairy that is cholov yisrael as opposed to stam. See Heinemann, supra note
25.

102. Interviews with various KSA representatives (Fall 2002) (for interview clarifica-
tion see supra note 5).

103. Id.
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cation process.'®* On occasion, a certifier may initiate contact; the OU
and many others, however, do not solicit clients.1%®

Once contact is made between certifier and manufacturer, the cer-
tifier must don its investigator hat to determine whether certification
is a possibility. The manufacturer must supply detailed lists of all in-
gredients in a product (even those that are inert), all the cleaning
agents used on machinery, all the steps of the manufacturing process
(including suppliers), and all other products produced on the prem-
ises.!® Certification requires tracing the ingredients and identifying
the original food source.!®” Food and Drug Administration ingredient
regulations are too lax for certifiers to be able to rely upon them be-
cause “artificial flavors” or “preservatives”’ are broad categories that
require greater investigation.’® In addition, certifiers inspect hy-
giene, as insects can contaminate food, rendering it nonkosher.!®

Once the investigation is complete, the certifier can either agree
to supervise and certify the product, determine that certification is
not possible, or require the manufacturer to make certain changes in
ingredients or processes before certification.!’® Assuming that certifi-
cation is a possibility, the certifier will enter into a contract with the
manufacturer.'”! This contract specifies that the manufacturer may
not change ingredients, suppliers, or production processes without
written consent of the certifier.!”? In addition, the agreement spells
out the amount of on-plant supervision that will be necessary.!’® The

104. See Y. Levy, “Kosher Brands” Have Added Value, Experts Say, KOSHER TODAY,
Sept. 2001, at 1, available at http:.//www.koshertoday.com/kosher%20today%20archives/
2001/0901/A11%20Text%20For%2092001.htm (last modified Dec. 28, 2001); see also Benja-
min N. Gutman, Ethical Eating: Applying the Kosher Food Regulatory Regime to Organic
Food, 108 YALE L.J. 2351, 2362 (1999) (noting that “[t]he market for kosher food is . . . hot”
with some estimating “the industry to be as large as $47 billion a year”); KosherQuest, Re-
liable Kosher Symbols, at http://www kosherquest.org/html/Reliable_Kosher_Symbols.
htm#KOSHER%20CERTIFICATION%20INTRODUCTION (last modified Mar. 5, 2001)
(stating that “[t]he cost of certification to the manufacturer is minimal” within the Kosher
Certification Introduction).

105. Interviews with various KSA representatives and a consumer watchdog (Fall
2002) (for interview clarification see supra note 5). This does not mean that the KSAs do
not advertise in any manner. The larger KSAs have booths at Kosherfest and the Kosher
Trade Show, which may act as a form of “implied solicitation.”

106. EIDLITZ, supra note 14, at 7.

107. Id. at8.

108. The FDCA (and section 409 particularly) is aimed at general safety and the pre-
vention of adulterated food products. Federal Food, Drug, and Cosmetic Act (FDCA) § 409,
21 U.S.C. §§ 342-343 (2002). Thus, the imprecision of the regulations is related to its pri-
mary purpose. See Les v. Reilly, 968 F.2d 985, 986 (9th Cir. 1992) (finding that the FDCA
“is designed to ensure the safety of the food we eat by prohibiting the sale of food that is
‘adulterated™).

109. EIDLITZ, supra note 14, at 8.

110. Seeid.

111. Id.

112, Id.

113. See id.
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KSA will pay a qualified inspector to make continual visits to ensure
that the manufacturer is complying with the original agreement, and
that the food produced is kosher.''¢

2. The Role of Competition and Policing Within the Certification
Industry

(a) KSA Competition

KSAs charge fees in order to certify that food is kosher.!** Usually
the size of the fee is a function of the cost of on-site inspection.!'® At
or below cost certification may be available when the facility being
certified is a nonprofit, such as a nursing home or community center
that provides meals.!'” In rare instances, the fee may be a percentage
of product profits.!’® Though the largest organizations in the supervi-
sion and certification industry are often nonprofits and may be in-
volved in providing services beyond kosher food certification, the
KSAs are still driven by the desire to run efficiently.

In some regional markets, competition between KSAs is fierce.
For example, a restaurant owner in the New York metro area has
more than a dozen choices of organizations or individuals ready to
certify the kashrus of the food in her establishment. In contrast, par-
ticularly in regions with significantly fewer kosher consumers, a ko-
sher certifier may have either a real or virtual monopoly due to a
lack of qualified and available individuals or organizations to serve
as supervisors and certifiers. The monopoly rent extracted by the cer-
tifier raises the cost to kosher consumers in that market and can
serve to deter local retailers from seeking kosher certification in the
first place.!'®

114. Id.

115. Id. at9.

116. Id.

117. Id.

118. Id.

119. Regional monopolies only exist for establishments that prepare kosher food on the
premises, which requires full-time local supervision. Stories, as well as rumors, abound
about retailers and vendors who fail in attempts to obtain supervision and certification in
regions with a small number of consumers who exclusively eat kosher. It is difficult to de-
termine whether these failures are simply a perfectly functioning market—that is, there is
simply too little demand to support a kosher establishment—or due to anticompetitive as-
pects within the kosher food industry in those regions. It is not clear that there is any dif-
ference in the rate of supervision and certification of food establishments within different
markets; rather in smaller communities, the failures might simply be more likely to be
known. It should be noted that occasionally, Jewish business ethics law can limit options
as well, since Jewish law forbids an individual from opening a competing business that 1s
likely to destroy a competitor. AARON LEVINE, FREE ENTERPRISE AND JEWISH LAW:
ASPECTS OF JEWISH BUSINESS ETHICS 4-32 (Norman Lamm ed., 1980) (discussing monop-
oly and restraint of trade differences and also offering an economic analysis of the Jewish
position on ruinous competition).
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At first glance, it would seem that consumers of kosher food would
be better served by a plethora of competing KSAs that would compete
not only on pricing but also on the kashrus standards used. Some
consumers of kosher food might prefer to purchase food supervised
by a KSA that offers greater (or less) scrutiny than another KSA
would. The proliferation of KSAs might indicate that robust competi-
tion exists or at least is possible. At the same time, the continued
domination of the Big Four suggests a different reality.

Consumers relying on the certification industry face two informa-
tion-based shortcomings: (1) they are limited by their ability to recall
and process KSA symbols and background information, and (2) the
KSAs do not release the exact standards they use in the certification
process.'?® The strength of certifying symbols and statements are in
the notice they provide to consumers about who says the food is ko-
sher. The reputation of the certifier is at the core of this signaling
device.

The market for supervision and certification has few formal barri-
ers to entry; nothing would prevent a group of law professors from
registering a trademark (for example, the Casebook-K) and market-
ing this symbol to food manufacturers and retailers, seeking compen-
sation for the use of the mark on food labels and in store windows.?!
The value of certification, though, is directly related to the reliable
reputation of the supervisor and certifier within the community of
kosher consumers. And it is unlikely as a practical matter that this
community of consumers would choose to rely on pronouncements by
legal academics about the kosher quality or lack thereof of their food.
Reputation is obtained not only through demonstrated truthfulness
(one would think law professors might be a truthful group)'* but
more importantly through accomplishments that demonstrate kash-
rus expertise, such as rabbinical ordination. It should be noted that
the state, as an entity, is akin to a group of law professors—truthful
at best with no relevant kashrus expertise—which might be why few
have argued that the state should be involved in the supervision or
certification of kosher foods.'??

An inherent limitation on competition is that once the volume of
certifiers is too numerous for consumers to recognize who is the crea-
tor of a particular certification, the method of signaling through cer-

120. Interviews with various KSA representatives and consumer watchdogs (Fall 2002)
(for interview clarification see supra note 5).

121. Itis important to point out that while anyone may enter the supervision and certi-
fication business, kosher fraud laws might limit how any such KSA can use the term ko-
sher.

122. Compare the opinions of other law professors, students, etc.

123. But see the “Kosher From Florida” logo program sponsored by the Florida De-
partment of Agriculture and Consumer Services, available at http://www .fl-ag.com/kosher/
kosherff htm (last visited Oct. 12, 2003).
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tification becomes meaningless. Rather than take the time to learn
each new symbol and the distinctions between a picture of two tab-
lets with a K, a picture of a Torah with a K,'® or a picture of a case-
book with a K, some consumers have developed the short-cut of sim-
ply relying on the old reliables in the certification industry—namely
the Big Four (OU, OK, Star-K, and KOF-K).!%

Further complicating the equation is that while competition be-
tween certifiers occurs in the kashrus standards imposed, the actual
standards are not divulged to consumers or even entirely to compet-
ing KSAs.!?8 At the same time, KSAs do not withhold the information
either.’?” That is, they will respond to specific inquiries by other
KSAs and consumers seeking information about the standards used
in the supervision and certification of a particular product.'?® This
odd dichotomy exists because the standards KSAs use often are cli-
ent-specific and depend on confidential information about the client
(automated processes, supply sourcing and scheduling, ete.).!”® Even
internally, most KSAs do not create a written document defining the
general standards used.'®

One KSA may grant certification to someone employing a given
production process, while another KSA might find the process objec-
tionable. Manufacturers and retailers may prefer lax kashrus stan-
dards that allow them to cut costs and do not require submission to
quite as many future inspections; yet at the same time, they realize
that many consumers and other KSAs prefer stricter standards. Due
to vertical product integration, a manufacturer who wishes to sell his

124. Observe the KSA marks printed below (these examples are actually larger than
what would appear on a food label). The first is the “Scroll K,” the mark of the Vaad
Hakashrus of Denver, which predominantly certifies products and establishments in the
Rocky Mountain region. The Scroll K/Vaad Hakashrus of Denver, Homepage, at http://
www.arcpac.net/Vaad/default.html (updated Jan. 2000). The second is the “Sefer Torah-
Kasher” used by the Vaad Harabbonim of Flatbush, which mostly certifies products and
establishments in New York City. KosherQuest, Reliable Kosher Symbols, at
http://www.kosherquest.org/html/Reliable_Kosher_Symbols.htm (last modified Mar. 5,
2001). The third is the “Tablet K,” issued by Rabbi Saffra of Lawrence, New York. KASHRUS
MAGAZINE Online, 2001 Kosher Supervision Guide, at http:/www.kashrusmagazine.com/
ksg/nyc/nyc_metro.htm (last visited Nov. 3, 2003). While all three marks can be found on
products marketed nationally, only the first two certifications are deemed reputable by
mainstream Orthodox Jews. See KosherQuest, supra. The last is a mark for the “K-
asebook” certification that does not exist.

[[KT) 8 ] EX

125. Interviews with various KSA representatives and consumers (Fall 2002) (for in-
terview clarification see supra note 5).

126. Interviews with various KSA representatives and consumer watchdogs (Fall 2002)
(for interview clarification see supra note 5).

127. Id.

128. Id.

129. Id.

130. Id.
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or her product to another manufacturer who is supervised by a
stricter KSA must choose supervision and certification from a KSA
that the stricter one will be able to rely on.!%! This vertical integra-
tion problem also allows the larger KSAs, especially the Big Four, to
pressure smaller KSAs to accept their standards or lose the business
altogether.!32

In an ideal market, a variety of standards would emerge as de-
termined by the level of strictness desired by consumers. Consumers
would be informed as to which certifiers employ what standards and
could tailor their purchases accordingly. In reality, due to the vertical
integration problem and the fact that consumers lack adequate in-
formation about standards, some KSAs aim to cast the broadest net
possible, creating a race to the strictest standard of kashrus.!® But
other KSAs tend toward the opposite extreme: having very few stan-
dards at all. (Consumers are not likely to know the level of standards
used simply by viewing a symbol declaring a food product kosher.)
The world of certification can be divided on the binary metric of those
KSAs accepted by the Jewish Orthodox mainstream (and acceptable
to the Big Four) and those deemed not acceptable.!* The former
category certifies the vast majority of kosher food products; the latter
includes the vast majority of KSAs with registered symbols.!® To the
extent KSAs release information about the standards they use, there
do not appear to be many KSAs using in between standards of kash-
rus certification.!s

131. Interviews with various KSA representatives (Fall 2002) (for interview clarifica-
tion see supra note 5).
132. Id.
133. Yes, Kosher Agencies Are Tougher, KOSHER TODAY, May 1997, available at
http://www.koshertoday.com/kosher%20today%20archives/1997/0597/Yes, %20Kosher%20A
gencies%20Are%20Tougher. htm (last modified Nov. 16, 2000). The author stated:
Industry sources note that agencies have been toughening standards for the
better part of the last decade. The Orthodox Union, OU, the nation’s largest
certifier is leading the pack, but the organization’s leaders have repeatedly
pointed out that the mass marketing of kosher and demands by consumers for
tougher standards are the leading reasons for the changes.

Id.

134, Interviews with various KSA representatives and consumer watchdogs (Fall 2002)
(for interview clarification see supra note 5). One interviewee declared that around seventy
percent of KSAs are not considered to be in the mainstream. Id.

135. Id.

136. Id. Two possible exceptions are the Triangle K and Half-Moon K. Id. (The reputa-
bility of these certifiers is questioned within the Orthodox community for reasons that fo-
cus on details of kashrus that are well beyond the scope of this Article). Other jurisdictions,
such as Israel and some European countries (like England), feature more diverse stan-
dards of kashrus certification. Id. The comparatively monolithic nature of kashrus certifi-
cation within the United States might be a result of how the presence of and appeal to
secular law shaped the norm enforcement structure. Id.












2004] KOSHER WITHOUT LAW 587

pete for advertisements and subscriptions.*® Because these sources
usually provide far more than data about kashrus, a state information
bank would not be a perfect substitute. But these groups, as opposed to
KSAs who report information about their own marks and clients, may
choose not to share with a centralized state information bank, If so, the
state would then simply be one competitor among many and not a solu-
tion to a coordination game. Nonetheless, by including a state sanc-
tioned information bank, the proposal still would meet its first goal of
widening the audience of consumers who are privy to this data.

This proposal is modest. It recognizes that the strength of kosher
supervision and certification lies in the efforts of private supervision
and certification, monitoring, and sanctioning. This proposal does not
seek to remove the legal protections afforded to kosher consumers or
KSAs through the private law remedies of tort, contract, and trade-
mark or the public law remedies of criminal or civil enforcement con-
cerning consumer protection and welfare.

2. Disclosure Models—New Jersey & Other Options

After the New Jersey Supreme Court struck down its kosher fraud
statute,*> the New Jersey legislature enacted the “Kosher Food Con-
sumer Protection Act,” a statute that requires any dealer using the
term “kosher” or “kosher for Passover” to post a disclosure of the
standards used and to keep records that enable the attorney general
to ensure compliance with this requirement.*** The standards are ob-
tained via a questionnaire that asks the certifier to answer a list of
questions meant to capture how stringent the supervision and certi-
fication is.**® This system shifts the state’s regulatory eye from food
manufacturers and retailers toward KSAs and certifiers. Though the
disclosure statute’s obligations fall upon “dealers,” it is only with the
aid of the supervising and certifying KSA that a “dealer” would be
able to fully complete the paperwork necessary to comply with the
statute.

Other jurisdictions looking for kosher consumer protection in the
wake of constitutional attack on the kosher fraud statute, including
Baltimore and South Florida, plan to adopt disclosure statutes based

453. For a general discussion of why nonprofit management may resist consolidation,
see Garry W. Jenkins, The Powerful Possibilities of Nonprofit Mergers: Supporting Strate-
gic Consolidation Through Law and Public Policy, 74 S. CAL. L. REV. 1089, 1122-23 (2001).

454. Ran-Dav’s County Kosher, Inc. v. State, 608 A.2d 1353, 1353 (N.J. 1992).

455. N.J. REV. STAT. § 56:8-63 (2003); N.J. ADMIN. CODE tit. 13, §§ 48A-21.2, -21.4
(2003).

456. Interviews with a KSA representative and consumer watchdog (Fall 2002) (for in-
terview clarification see supra note 5).
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on the New Jersey model.*” The impetus for the disclosure statute
came from the recommendation of the New Jersey Supreme Court
suggested in Ran-Dav’s County Kosher.*® One might be suspicious of
the utility of any proposal that uses the kosher fraud statute as a
starting point and deviates from it with the primary goal of avoiding
constitutional invalidity.**® Nonetheless, it would be premature to
examine the effectiveness of the kosher disclosure statute in solving
problems facing kosher consumers. Reports from industry partici-
pants are mostly favorable; then again, reports about the kosher
fraud statute from the same individuals have always been favorable
too, even though they admitted the laws were arcane.*°

At the same time, the disclosure model seems to address several of
the concerns about difficulties facing kosher consumers noted above.
Mandatory disclosure can help consumers facing a market that is in-
creasingly flooded with KSAs that use kashrus standards that are not
acceptable to the Orthodox mainstream. It can also help the nontradi-
tional consumers who are not networked into the Jewish chain of in-
ternal information sharing and may only care about one or two kashrus
standards for their proxy use.

One difficulty, though, that the New Jersey kosher disclosure stat-
ute creates is through its regulation of private-label food.*s! Private-
label food is the mechanism by which supermarkets and other local or
regional establishments offer their own product lines, without manu-
facturing their own food.#? One manufacturer will prepare private-
label food for a number of supermarkets, but expressly use different

457. Interview with a consumer watchdog (Fall 2002) (for interview clarification see
supra note 5).

458. 608 A.2d at 1376.

459. There was a general sense among the interviewees that the state “shouldn’t have
five rabbis in a plant.” Interviews with various KSA representatives and consumer watch- .
dogs (Fall 2002) (for interview clarification see supra note 5). This reflects a general ten-
sion within the Jewish world about whether it is better to have strong separation of church
and state or not. This controversy is particularly visible in matters of education and the
debate over vouchers for parochial schools. See Bd. of Educ. of Kiryas Joel Vill. Sch. Dist. v.
Grumet, 512 U.S. 687, 706-07 (1994) (holding that Satmar Hasidim’s special school district
was unconstitutional); Nacha Cattan, Court Ruling Buoys Yeshiva Voucher Bids, Aguda
Meets with Allies in Illinois, FORWARD, July 5, 2002 (noting that Agudath Israel of Amer-
ica, a right-wing Orthodox group, and the OU are provoucher whereas the American Jew-
ish Committee, the American Jewish Congress, and the Anti-Defamation League oppose
the vouchers, resulting in the submission of amicus briefs on both sides of Zelman v. Sim-
mons-Harris, 536 U.S. 639 (2002)), available at http://www.forward.com/issues/2002/
02.07.05/news1.html (last visited Oct. 13, 2003).

460. Interviews with various KSA representatives and consumer watchdogs (Fall 2002)
(for interview clarification see supra note 5).

461. Interview with a KSA representative (Fall 2002) (for interview clarification see
supra note 5).

462. Id.
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“private label[s]” for each client.**®* The New Jersey model requires that
kosher retailers present a paper trail that may obliterate the principle
of the private label.*6

While this problem can be fixed with minor tweaking, it suggests
that the mandatory disclosure might intrude on an equilibrium created
in a fairly functional subindustry for kosher supervision and certifica-
tion. More importantly, it raises the question why existing voluntary
disclosure within the kosher food industry is insufficient. In a competi-
tive market, food manufacturers and vendors confident in the kashrus
" of their food would volunteer this information so consumers would
choose their products. KSAs also would widely disclose the standards
they use to supervise and certify products. This reality is borne out to
some degree, as noted above. KSAs regularly have to divulge standards
when working with other KSAs in the vertical food chain and are will-
ing to answer consumer inquiries.*® Given this policy of limited disclo-
sure, the costs of disclosure fall primarily on the consumers who care to
find out.

Has the market somehow failed such that mandatory disclosure is
necessary? Industries that produce nondisclosure strategies have char-
acteristics whereby participants effectively can cooperate one with the
other and engage in cartel like behavior.#6¢ As the previous Section ex-
plained, KSAs have demonstrated no evidence of coordination that
would suggest that the lack of full disclosure to consumers is the result
of a strategy of cooperation.

To the extent KSAs do not disclose their exact standards to consum-
ers, they offer reasonable explanations such as the need to protect cli-
ent trade secrets, the lack of any clear document(s) to provide, or that
the standards can be too complicated to explain to lay consumers (so
that disclosure would unnecessarily worry consumers who lack the
knowledge to understand the information disclosed). While these ex-
planations might sound like excuses, the fact that even sophisticated
kosher consumers readily accept some veil of ignorance about the stan-
dards used and prefer to rely on whether they trust a particular KSA

463. See Kosher Private Label in Sharp Increase, KOSHER TODAY, May 1997, available
at http://www . koshertoday.com/kosher%20today%20archives/1997/0597/main%20text.htm
(last visited Feb. 7, 2004).

464. N.J. ADMIN. CODE tit. 13, § 45A-21.3 (2003).

465. Interviews with various KSA representatives (Fall 2002) (for interview clarifica-
tion see supra note 5).

466. Scholars have written extensively on mandatory disclosure within the corporate
law context. See, e.g., George J. Bentson, Required Disclosure and the Stock Market: An
Evaluation of the Securities Exchange Act of 1934, 63 AM. ECON. REv. 132 (1973); John C.
Coffee, Jr., Market Failure and the Economic Case for a Mandatory Disclosure System, 70
VA. L. REV. 717 (1984); Joel Seligman, The Historical Need for a Mandatory Corporate Dis-
closure System, 9 J. CORP. L. 1 (1983); George dJ. Stigler, The Economics of Information, 69
dJ. POL. ECON. 213 (1961); Eric Talley, Disclosure Norms, 149 U. PA. L. REV. 1955 (2001).
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suggests that mandatory disclosure is neither necessary nor even de-
sirable.

Given the recent creation of the kosher disclosure statute, it
would be imprudent to discredit its utility without a chance to gather
evidence and observe its impact; nonetheless, the fact that it departs
from the amount of disclosure the private market has generated sug-
gests that these statutes might have some unintended consequences.
Mandatory disclosure might increase the costs of kosher food, kosher
food supervision, and certification by requiring those parties to bear
the costs of compliance without conferring an equivalent benefit be-
cause this standard of disclosure has not been requested nor been de-
sired by the consumers.*’

V. BEYOND KOSHER FRAUD

While this analysis suggests a solution for the specific problem of
fraud in the kosher food industry, it offers far more than that to those
interested in studying consumer protection laws as well as those study-
ing legal responses to the behavior of private market actors. Examining
what works (and does not work) in the context of kosher fraud can
serve as a model for other food industries or general areas of consumer
product safety and authentication. Beyond the realm of consumer pro-
tection, the case study of kosher fraud identifies some relevant ques-
tions and answers about how law should and should not adjust to the
behavior of private parties. This Section discusses applications outside
of kosher fraud and then ties together the ramifications for legal theory
in general that the study produced.

A. Consumer Protection Examples

The tale of the kosher food industry—particularly the role the
kosher fraud statutes and other consumer protection laws have
played—demonstrates the extent to which legal solutions should be
based on nonlegal efforts to solve the difficulties of fraud and mistake.
Yet, the experience of the kosher food industry, from its humble
beginning to date, is not a unique story-—it is just closer to the end of
the book than other fledging, novel industries might be. It is analogous
to other subindustries within the overall market for food and offers a
framework for analyzing specialized legislation aimed to assist
particular consumers or markets. In addition, the case of kosher food
certification can be used to examine the need for legal support of other

467, It should be noted that while the disclosure statutes were requested as a matter of
legislative subsidy, the move towards disclosure came from an idea of how to make kosher
fraud enforcement pass constitutional muster, rather than an original exploration of op-
tions that would help consumers. Ran-Dav’s County Kosher, Inc. v. State, 608 A.2d 1353,
1366 (N.J. 1992). .



2004] KOSHER WITHOUT LAW 591

product certification efforts, such as safety labeling. First, this Part will
apply the lessons of the kosher food industry to develop a template for
other specialized areas of food regulation, before tackling the issue of
consumer protection and private efforts to monitor and sanction for
safety.

1. Other Food Subindustry Applications

Though kosher was one of the first ethnic food industries to estab-
lish widespread labeling, the kosher model is worthy of study by mem-
bers of those ethnic food industries who wish to find manners in which
they can integrate their own standards and create an identification
system within the food industry as whole. While the information-
sharing proposals above would help kosher-proxy users obtain informa-
tion at the outset, it seems that proxy-using consumers ultimately may
be better off with their own private ordering obtained through internal
monitoring, certification, and sanctioning that rely on their own com-
munal sanctions. To the extent these groups can overcome internal and
external barriers to self-certification, the kosher model presents an ex-
ample of what a well-functioning supervision and certification subin-
dustry looks like, and when state protection might be necessary to fill
in the gaps. At the same time, this analysis forces us to recognize the
dichotomy of theories for food regulation and its dual role within con-
sumer protection laws: special interest subsidization and general legis-
lation on matters of public health and welfare.

There are three emerging food industries that particularly could
benefit from the lessons of the kosher model. These markets are halal
food, allergy-safe food, and organic (or nongenetically modified) food.
This Section will discuss each one briefly to extrapolate what the
kosher experience may suggest in each context.

(a) Halal Food

As described above, Halal supervision and certification in the
United States is in its infancy.*® Supervision and certification is pri-
marily left to local establishments and Halal Certifying Agencies
(HCAs) have not taken a strong hold in the nationwide market for
packaged food.** Yet like in the kosher world, Muslims can rely on
their religious and social communities to monitor and sanction fraudu-
lent actors. The foundations that create the private ordering in the
Jewish world exist within the Muslim world too.

468. See discussion supra Section I11.C.2.
469. Id.
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The lack of many HCAs may be attributed to several factors. First,
the halal laws only apply to animal-sourced food;*”® unlike kosher, the
vast majority of food does not need any certification at all. Accordingly,
there is less demand for a comprehensive network of halal supervision
and certification. Use of the kosher proxy is another reason for the slow
growth—to the extent Muslims find kosher sufficient or food providers
think that kosher supervision will appeal to halal consumers—it cur-
tails demand for yet another form of supervision. Because the cost of
supervision is fixed, it seems logical that the most efficient form of su-
pervision might be a KSA that works in conjunction with an HCA, with
each maintaining a reputation within its own religious community.*"

Nonetheless, halal consumers are increasingly turning to methods
of labeling and policing that mirror the kosher experience. At the same
time, a handful of states have enacted halal fraud statutes that mirror
the kosher fraud laws.*’? Just like in the case of kosher, the critical
mass needed to gain special subsidization occurs roughly at the same
time the critical mass needed to create a private system of supervision
and certification emerges. And just like with kosher, the laws present a
constitutional problem: the state must define what halal means or refer
to some religious understanding of the concept. Like kosher, halal has
no meaning independent of religion. New Jersey has avoided this diffi-
culty by enacting a halal disclosure statute, which is analogous to the
kosher disclosure statute.*™

These statutes may serve to express state approval of its Muslim
constituencies, but it is unclear how they will help Muslims combat the
fraudulent sale of halal food or how they apply to problems that may be
unique to halal consumers. The biggest problems facing kosher con-
sumers today, such as mistakes and proliferation of marks, are the dif-
ficulties that come with having such widespread supervision and certi-
fication on many different products by many different organizations.
Perhaps the issue for halal consumers is how to find strategies for
growth within the United States. Given the prevalence of international
halal supervision, perhaps the key is identifying legal rules that en-
courage trade in halal certified food products between the European

470. Id.

471. For political reasons, reputable organizations may fear joint faith efforts to super-
vise and certify foods.

472. CaL. PENAL CODE § 383c (Deering 2003) (including “halal’ meats and meat prepa-
rations,” sale and labeling regulations, false representations, punishment, and halal de-
fined); 410 ILL. COMP. STAT. ANN. 637/1 (West 2003) (“Halal Food Act”); MICH. COMP.
Laws § 750.297f (2003) (including the possession, sale, exposure for sale, labeling, advertis-
ing, and so on, of halal food products); MINN. STAT. §§ 31.658, .661 (2002) (“Halal food re-
quirements”); N.J. STAT. ANN. §§ 56:8-98 to :8-103 (West 2003) (“Halal Food Consumer
Protection Act”). In addition, the Texas legislature is considering passing a halal food act
as well. Eileen E. Flynn, Muslims Back Bill to Regulate Labeling of Islamic Foods, AUSTIN
AMERICAN-STATESMAN, Feb. 8, 2003, at B1.

473. N.J. STAT. ANN. § 56:8-100 (West 2003) (“Halal; disclosure”).
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Union or Middle East and the United States. Without having empirical
data on the needs of halal consumers and the operation of this market,
these are simply guesses. The kosher model demonstrates to halal us-
ers a method for achieving supervision and certification labeling. This
model also suggests that if consumers within the same ethnic industry
(kosher) need to reassess how law complements their private efforts
over time, then surely proxy users developing their own industries
ought to identify their own specific needs rather than simply copying
existing legislation that provides a template.

(b) Allergy-Safe Food

Beyond the constitutional dimension, if the kosher and halal exam-
ples engender skepticism toward state standard setting, it is because
the proven or potential ability for functional private ordering makes
such legislation seem like rent-seeking subsidization. But some con-
texts possess stronger policy arguments for requiring government
standard setting and even government certification. The labeling of al-
lergy-safe food is one such area. As noted above, the kosher proxy is not
only imperfect but also occasionally dangerous for allergic individuals.
Accordingly, it may be the case that special allergy-safe legislation is
needed.*™

There are three aspects that set allergy-safe consumer protection
apart from the examples of kosher and halal. First, like the majority of
government commodities regulation, labeling for allergy-safe products
can rely on purely scientific standards. For example, government label-
ing requiring that nondairy products actually contain no dairy pro-
teins*”® would create a baseline that seems acceptable within our gen-
eral frame of public health regulation. This is analogous to government
requirements for unadulterated food products (such as milk) except in
this context, the costs may be greater and less people may benefit.*’¢
The theory for the regulation remains the same.

This leads to the second distinction: there may not be enough con-
sumers who are sufficiently connected to be able to gain access to the
production process and create a private system of labeling.*”” Thus, it

474. See the recent discussion about bans on peanuts in airplanes and schools to create
allergy-safe environments. A. Wesley Burks, Jr., M.D., Back to School: Peanut Allergies
and Peanut Free Zones, ALLERGY & ASTHMA ADVOCATE, at http://www.aaaai.org/patients/
advocate/1999/summer/backtoschool.stm (Summer 1999) (on file with author).

475. This is not the current standard. See supra note 197 and accompanying text.

476. The strong dairy lobby would likely protest.

477. See generally Bennett v. Pilot Prod. Co., 235 P.2d 525, 527 (Utah 1951) (injuries
from allergic reactions to products are not compensable as a matter of law). Interestingly,
the group of allergic individuals disproportionately consists of children, see Sampson, su-

- pra, note 194, so one might think that this fact justifies increased government action. Of

. course, usually the parents of these children are the actual consumers (in an economic
2 gense) of the food in question.
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VI. CONCLUSION

While the constitutionality of the kosher fraud statute has cap-
tured the attention of the courts, government officials, scholars, and
the community of kosher consumers in general, this focus is mis-
placed. Extensive private ordering (monitoring, certifying, sanction-
ing, and information sharing)—so much that it has created a robust
subindustry of supervision and certification—identifies and includes
much of the behavior that the kosher fraud statute aims to prevent.
There is no evidence that state kosher fraud enforcement plays a sig-
nificant role in preventing willful kosher fraud; nor is there evidence
that enforcement addresses the problems facing kosher consumers
today. As a result, this Article has demonstrated that legal efforts to
aid kosher consumers, thus, would best serve to complement the ex-
isting nonlegal sanctions by facilitating voluntary information-
sharing where the private market solutions fall short.

In the process of analyzing kosher fraud statutes and examining
consumer protection laws more generally, this Article has identified an
inherent tension these regulations present. On one hand, specialized
consumer protection laws are rooted in criminal law theories of public
interest or social welfare. They are situated within the realm of tradi-
tional state functions, such as punishing wrongdoing, making determi-
nations of just behavior, maintaining a monopoly on the use of force as
a means of dispute resolution, and solving collective action problems
among a disjointed populace. At the same time, these regulations can
also be viewed through the lens of public choice and norm theory un-
derstandings of subsidization, consent, and opt out. That is, the laws
demonstrate how small, cohesive interest groups capable of sophisti-
cated private ordering, like kosher consumers, can succeed within the
political process to obtain special protection through statutes and regu-
lations that may not even be well suited to achieve their purported
goals.

This Article has offered a tripartite approach for categorizing food
regulation laws within the context of these two competing theoretical
approaches, laying the foundation for an analysis of the legitimacy of
these laws and suggesting the need for more empirical research regard-
ing subsidization and norm enforcement.



