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I. INTRODUCTION AND BACKGROUND 

Laws governing the development, allocation, and use of water have held 
great importance for the Western United States since the California gold 
rush helped lay the foundation for much of Western water law. l In the 
century and a third since then, federal and state laws dealing with water 
have repeatedly been modified to accomodate to evolving needs. One ac­
commodation made relatively early was in response to a perceived need 
for local communal organizations to develop, allocate, and deliver water 
to rural settlers for agricultural use. The development of such organiza­
tions after the gold rush tracked the previous development of such institu­
tions in the early Spanish domination of the Southwest,S the Mormon set­
tlements in Utah,' and in various irrigation-based societies around the 
world.· 
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\. See. e.g.• Irwin v. Phillips,S Cal. 140.63 Am. Dec. 113 (1855); I S. WIEL, WATER RIGHTS IN 
THE W~'STERN STATES § 72 (3d ed. 191 I); I W....TERS AND WATER RIGHTS §§ 18.1,39.1 (R. Clark ed. 
1967). 

2. See. e.g.. 4 R. SWENSON. W....TERS .... ND WATER RIGHTS § 340 (R. Clark ed. 1970). 
3. Id., § 345.1; su also W. Hutchins. The Community Ac/'quia: lIs Origin and Development, 31 

S.W. HIST. Q. 261. 271 (1928). 
4. See g/'nual/y A. MAASS & R. ANDERSON. AND THE DESERT SHAll REJOICE: CONF1.ICT. 

GROWTH AND JUSTICE IN ARID ENVIRONMENTS 1·10, 365-400 (1978). For an interesting discussion 
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rent stresses will continue, we hope our work will encourage others to take 
up these and related important issues, to help inform their resolution in 
the legislatures and the courts. . 

particularly in a district which bas added a range of functions in addition to irrigation 10 its powers." 
Id. at 253. Cf De Young. s~pra note 145. at 444-52. TreatillCS on water law and irrigation published 
around the turn of the century usually devoted a chapter or two to irrigation qistricts. Su, ~.Fl.• H. 
FARNHAM, LAW OF WATERS AND WATER RIGHTS, if 616-622 (1904); C. KINNEY. LAW OF IUIGA­
nON. ch. 70 (2d &I. 1912); LONG, LAW OF IRI.lGAnON, ch. XV (2d Ed. 1916); I S. Wllll.. slJp,a 
note I, ch. 58. The analysis that appears in some of these treatillCS has likewise not withstood the IC8t 
of time. Thus, Kinney found a -'\oery close analogy" between irrigation districts and public school 
districls, in dCS(;J'ibing how eacb are controlled by affected citizens through voting for their directors. 
KINNBY. slJp,a this note, at f 1389. This analogy was found wanting in Ball v. James, 451 U.S. 355, 
364 n.8, and 451 U.S. at 373 n.2 (Powell, J. concurring) (1981); cf Hadley v. Junior College Dist.. 
397 U.S. 50 (1970); Kramer v. Union Free School Dist., 395 U.S. 621 (1969). 


