Comments

THE FEDERAL ENVIRONMENTAL PESTICIDE
CONTROL ACT OF 1972: A COMPROMISE
APPROACHY

DDT and other pesticides are among the most powerful weapons
used by the agricultural industry in its continuing war against insects
and other “pests” which may threaten crops. During the past three
decades the new varieties of such chemicals and the extent of far-
mers’ reliance upon them have greatly increased. While pesticides
significantly contribute to agricultural productivity, it has become ap-
parent that their benefits may not outweigh the danger they create
for man and his environment. The Federal Insecticide, Fungicide,
and Rodenticide Act and its amendments in the recent Federal En-
vironmental Pesticide Control Act are the primary means by which
the federal government controls the sale and use of pesticide products.
This Comment examines these statutes in the context of recent pesti-
cide litigation and analyzes their potential for facilitating environ-
mental challenge to pesticides, for preventing indiscriminate pesticide
use, and for reducing the threat which pesticides pose to public health
and environmental welfare.

On June 14, 1972, William Ruckelshaus, Administrator of the
Environmental Protection Agency (EPA), announced his decision to
ban all use of DDT in the United States,! an order which reflects years
of public debate over the problems of pesticide pollution and control.
For the past decade public interest group demands for a reevaluation
of the policies governing the use of pesticides have increased in the
face of agricultural overabundance and continuing discoveries related
to the effects of pesticides on food, human health, and the environ-
ment.? As our knowledge of delicately balanced ecosystems has

+ This Comment won the 1972-73 Ellis Jay Harmon Writing Contest at the
School of Law, University of California, Berkeley, for papers in the field of environ-
mental law.

1. ENVIRONMENTAL QUALITY; THE THIRD ANNUAL REPORT OF THE COUNCIL ON
ENVIRONMENTAL QuALITY 125 (1972) [hereinafter cited as 1972 ENVIRONMENTAL
QUALITY REPORT].

2. The work which sparked popular concern over pesticides was R. CARsoN, SI-
LENT SPRING (1962). By 1969, public interest, particularly over the developing DDT
controversy, had spurred governmental action and HEW formed a commission to study
the widespread effects of pesticides on the environment. U.S. DEP’T oF HEALTH, EDU-
CATION AND WELFARE, REPORT OF THE SECRETARY’S COMMISSION ON PESTICIDES AND
THEIR RELATIONSHIP TO ENVIRONMENTAL HEALTH (1969) [hereinafter cited as MRAkK
CoMMISSION REPORT]. See also SENATE COMM. ON GOVERNMENT OPERATIONS, SUB-
COMM. ON REORGANIZATION AND INTERNATIONAL ORGANIZATIONS, REPORT ON PESTICIDES
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grown, concern has mounted over the lack of available information on
the extent and pattern of pesticide use, the path such chemicals follow
through various ecological chains, and their final residual effect on
the environment.?

Since 1947, pesticides have been controlled on the national level
through the Federal Imsecticide, Fungicide, and Rodenticide Act
(FIFRA).* FIFRA was designed primarily to insure that the farmer
would receive a reasonably effective product together with sufficient
minimum safety instructions to make basic product use practicable.®
The main emphasis of the Act was on control of product quality and
safety through adequate product labeling. As pollution of all types be-
came a national concern, environmental groups attempted to use
FIFRA to prevent the indiscriminate application of pesticides, to check
their permeation of the environment, and to eradicate their danger to
public health.

These efforts culminated in a series of court decisions® demonstrat-
ing conclusively that FIFRA’s narrow basis of regulation was inade-
quate to meet both its original product safety purposes and the new
environmental responsibilities placed on it. The congressional response
to criticism of FIFRA by courts, legal commentators, and environ-
mental groups’ was the Federal Environmental Pesticide Control Act
of 1972 (FEPCA).8

This Comment examines whether the new Act provides a system
of pesticide control that will be truly responsive to environmental and
public health, as well as to basic agricultural needs, or whether the
measure is merely a stopgap designed to correct only the most glaring
deficiencies in the former regulatory scheme. Part I discusses the basic

AND PuBLIC PoLicy (1966) (“Ribicoff Report”). Some state legislatures also have rec-
ognized the problem and have enacted or expanded pesticide control measures. See,
e.g., Montana Pesticides Act, MONT. REV. CODES ANN. §§ 27-213 et seq.(1971) (enacted
in 1971); New Hampshire Economic Poisons Law, N.H. REv. STAT. ANN. §§ 438:18-
438:21 (Supp. 1972), amending N.H. REv. STAT. ANN. §§ 438:1-438:17 (1955)
(amendments enacted in 1971), and New Hampshire Pesticides Controls, N.H. REv.
STAT. ANN. §8§ 149-D:1 to 149-D:11 (Supp. 1972); North Carolina Pesticide Law of
1971, N.C. GEN. STAT. §§ 143-434 to 143-470 (Supp. 1971).

3. 1972 ENVIRONMENTAL QUALITY REPORT, supra note 1, at 18-19,

4, 7 U.S.C. §§ 135 et seq. (1970), as amended Pub, L. No. 92-516, 86 Stat. 973,
1972 U.S. Cope CONG. & Ap. NEws 5013,

5. H.R. Rev. No. 313, 80th Cong., 1st Sess. 3 (1947); 1947 U.S. Cope CoNG.
SErv, 1201-02.

6. See text accompanying notes 28-68 infra.

7. See generally Rogers, The Persistent Problem of the Persistent Pesticides: A
Lesson In Environmental Law, 70 CoLuM. L. REv. 567 (1970); Rohrman, The Law o}
Pesticides: Present and Future, 17 Pus. LJ. 351 (1968); van den Bosch, Insecticides
and the Law, 22 HasTINGS L. J. 615 (1971).

8. Pub. L. No. 92-516, 86 Stat. 973, 1972 U.S. Cobt CoNG. & Ap. NEws 5013,
amending Federal Insecticide, Fungicide and Rodenticide Act, 7 U.S.C. 8§ 135 et seq.
(1970).
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provisions of FIFRA and analyzes the recent court decisions high-
lighting the inability of FIFRA to respond to environmental and health
interests. The judicial efforts to interpret FIFRA so as to accommo-
date these interests provide the basis for the evaluation, in Part II, of
FEPCA’s chances for success in curbing the dangerous and undesira-
ble effects of pesticides.

I
FEDERAL INSECTICIDE, FUNGICIDE AND RODENTICIDE ACT?

FIFRA’s enactment in 1947 represented an attempt to broaden
existing public protection’® from the hazards associated with pesticide
use by requiring the registration of all pesticides and other “economic
poisons”'! intended for interstate sale. The goal of FIFRA registra-
tion was to insure that pesticides carried labels bearing sufficient infor-
mation to make product use safe, easy, and effective.’* To register a
pesticide manufacturers had to file a statement with the Administra-
tor'® containing a complete copy of the label to accompany the pesti-
cide, including directions for its use and a statement of all claims made
for the product.'* The Administrator could also order a manufacturer
to supply a description of the tests conducted on the pesticide,'® the
results on which claims for the product were based, and the complete
formula of the pesticide.'® If he determined that the article would not
warrant the claims made for it or if its label did not meet statutory re-
quirements, the manufacturer was notified and given an opportunity
to make specified corrections. The Administrator could refuse to
register the product if the changes were not made.”

9. Hereinafter, references to provisions of the Federal Insectide, Fungicide
and Rodenticide Act, prior to amendment by the Federal Environmental Pesticide Con-
trol Act of 1972, will be designated as FIFRA and cited to the relevant sections of title
7 of the 1970 edition of the U.S. Code.

10. H.R. Rep. No. 313, 80th Cong., 1st Sess. 3 (1947); 1947 U.S. CopE CONG.
SeRv. 1201-02.

11. An economic poison is

(1) any substance or mixture of substances intended for preventing, destroy-

ing, repelling or mitigating any insects, rodents, nematodes, fungi, weeds, and

other forms of plant or animal life or viruses, except viruses on or in living

man or other animals, which the Secretary shall declare to be a pest, and (2)

any substance or mixture of substances intended for use as a plant regulator,

defoliant or desiccant.
FIFRA § 135a.

12. H.R. REp. No. 313, 80th Cong., 1st Sess. 3 (1947).

13. In 1970, responsibility for the general administration of FIFRA was trans-
ferred from the Secretary of Agriculture to the Administrator of EPA, Reorg. Plan
No. 3 of 1970, § 2(8)(i), 3 C.F.R. 1072 (1970), 42 U.S.C. § 4321 (1970).

14. FIFRA § 135b(a).

15. Id. § 135a(4).

16. Id. § 135b(b).

17. 1d. § 135b(c). An unregistered product or one whose registration had been
suspended or cancelled could not be sold in interstate commerce. Id. § 135a,
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The standards for proper labeling under FIFRA reflected con-
gressional concern with satisfying agricultural consumers. To be reg-
istered or to remain registered, product contents had to meet the stand-
ards of strength or purity listed on the label and have no substituted or
unlisted ingredients. An “adulterated” product was one failing to meet
these standards,'® while a product was “misbranded” if its label con-
tained false or misleading statements or lacked directions for use which
were necessary and adequate for public protection from direct injury.'®

If the Administrator found a product to be “adulterated” or “mis-
branded,” he either refused registration or issued a notice cancelling
the existing registration, notifying the manufacturer of his action and
the reasons for it.? The manufacturer had thirty days to correct the
problem or to file an objection and request that the matter be submitted
to an advisory committee, composed of experts selected by the Na-
tional Academy of Sciences.?! After studying the data submitted by
both parties, the committee submitted a report containing its recom-
mendations to the Administrator.?? If the Administrator again denied
or cancelled the registration, the petitioner was entitled to a public
hearing. On the basis of facts found at the hearing, the Administrator
then issued an order granting, denying, or cancelling the product’s reg-
istration.?® If the Administrator decided that continued marketing of
the product during the administrative proceedings involved in a can-
cellation would constitute an “imminent hazard to the public,” he could
suspend the pesticide’s registration immediately.?* Judicial review in
an appropriate Circuit Court of Appeals was permitted for any order
of cancellation or suspension.2®

18. Id. § 135a(5).

19. Id. §§ 135(z)(1), (2)(c). Any pesticide which, when used in accordance
with directions or commonly accepted practice, caused injury to man, plants, or non-tar-
get vegetation, was also “misbranded.” Id. § 135(z)(2)(g).

20. Id. § 135b(c).

21. Once an order of suspension or cancellation was issued by the Administra-
tor, the burden fell on the manufacturer to prove that his product satisfied all of the
requirements of the Act. Id.

22. Id.

23. Id. For an example of the full application of these lengthy procedures re-
garding a cancellation notice, see Southern National Mfg. Co. v. EPA, —F.2d—, 4 ERC
1881 (8th Cir. 1972) (challenge to imposition of new labeling instructions and out-
right cancellation of certain uses of lindane pellets).

24, FIFRA § 135b(c). In such a case, the registrant could have the matter sub-
mitted to an advisory committee and obtain an expedited hearing pursuant to the usual
cancellation procedures. Id.

25. The section on suspension and cancellation orders provides: “Final orders of
the Administrator under this section shall be subject to judicial review in accordance
with subsection (d) of this section.” Id. § 135b(c) (emphasis supplied). Subsection
(d) states:

In a case of actual controversy as to the validity of any order under this sec-

tion, any petson who will be adversely affected by such an order may obtain
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The FIFRA system was designed, therefore, to insure that the ag-
ricultural user received an effective pesticide with suitable application
instructions and safety warnings. To achieve these goals, it provided
a system of interaction between the manufacturer and the Adminis-
trator by which the Administrator reviewed the makeup and proposed
functioning of the product and, if the label adequately reflected all
necessary factors, authorized it for sale. If the item was, or became,
unsuitable under FIFRA standards, the Administrator could remove
it from sale and the manufacturer could contest that decision.

This manufacturer-Administrator relationship appears well equipped
to regulate product effectiveness and safety in the isolated setting of the
single-crop field. No such controlled environment existed, however,
and doubts arose concerning: the effects of pesticides on non-target
animals and plants, and of their drift into other fields, forests, and
water supplies; the effects on humans other than the applicator through
direct exposure or through food; and the long-term effects of chemical
residues.?® The central question was whether the Administrator could
deal with such problems effectively through his control over labeling
information.

Several courts recently confronted these broader problems of pesti-
cide use.?” Their attempts to interpret FIFRA so as to remedy such
problems revealed that the FIFRA system was inadequate to meet the
task due to three major weaknesses. First, since Congress apparently
had assumed that only manufacturers would be sufficiently interested
in their products to bring suit under FIFRA, the only orders expressly
contemplated for review under the Act were those of the Administra-
tor to manufacturers refusing or cancelling registrations. The result
was a process which appeared to have no provision for consumer or
environmental input or challenge. Second, the important statutory
standards to be used by the Administrator in determining whether to
suspend or cancel registration were imprecisely defined. Finally, the
reliance of the FIFRA scheme upon regulation of pesticide labels
proved to be both unrealistic and inadequate to avoid injury to public
health and to the environment.

A. Consumer Standing and Judicial Review
The first major deficiency in FIFRA protection delineated by the

judicial review by filing in the U.S. Court of Appeals either in petitioner’s

home district or in the District of Columbia.
Id. § 135b(d). EPA and the courts have differed in their interpretations of what
constitutes a “final order” subject to judicial review. See text accompanying notes
29-36 infra.

26. See generally MRAK CoMMISSION REPORT, supra note 2.

27. See text accompanying notes 28-68 infra.
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courts was the closed process between the Administrator and the manu-
facturer regarding settlement of all questions about the production, use,
and impact of pesticides. Because the Administrator was envisioned
as instituting all actions under FIFRA, with the manufacturer as the
only respondent, no provision had been made for outside consumer
input. But if the Act was to be used as a vehicle for the protection of
the environment or the public health against the deleterious effects of
pesticides, a means had to be devised for consumer interests to enter
the process to challenge the continued marketing of an allegedly harm-
ful product. In Environmental Defense Fund v. Hardin*® and its se-
quel Environmental Defense Fund v. Ruckelshaus,®® the District of
Columbia Court of Appeals sought to make FIFRA more responsive to
this growing public concern.

In Hardin five environmental groups®® petitioned the Secretary of
Agriculture requesting him to issue cancellation orders for all economic
poisons containing DDT®! and to suspend registration of all such prod-
ucts pending conclusion of the cancellation proceedings. The Secretary
issued notices of cancellation for four uses of DDT, solicited comments
on the remaining uses, and took no action on the request for registra-
tion suspension of DDT as “an imminent hazard to the public.” The
Secretary then moved for dismissal of the petition, contending that
only registrants and applicants had standing under FIFRA to challenge
his determinations.?? After stating that the legislative history of FIFRA
did not bear out the Secretary’s assertion, Judge Bazelon pointed out
that FIFRA itself provided that review was to be afforded to “any per-
son adversely affected” by an order.®® Since the zone of interests pro-
tected by the statute was not only economic in nature, but also included
the interest of the public in safety from the biologically harmful effects
of DDT, the court held the petitioners had standing as they had alleged

28. 428 F.2d 1093, 1 ERC 1347 (D.C. Cir. 1970).

29. 439 F.2d 584, 2 ERC 1114 (D.C. Cir. 1970). Hardin and Ruckelshaus are
actually one case. When the Hardin court found it had insufficient information to de-
cide issues relating to judicial review and standards for suspension and cancellation, it
remanded the case to the Secretary of Agriculture. By the time the issues were again
brought before the court, responsibility for FIFRA had shifted from the Secretary of Ag-
riculture to the Administrator of EPA {see note 10 supra], hence William Ruckelshaus
was substituted as defendant.

30. These groups, led by the Environmental Defense Fund, Inc., included the Na-
tional Audubon Society, Sierra Club, and West Michigan Environmental Council. In
addition the court granted leave to intervene to the Izaak Walton League of America.
428 F.2d at 1093 n.5, 1 ERC at 1347 n.S.

31. For a general discussion of the scientific background and problems of the
administrative decisions concerning DDT, see Battista, The Conviction of DDT, 3 ENv.
RPTR.—MONOGRAPHS No. 14 (1973).

32. 428 F.2d at 1096, 1 ERC at 1349.

33. FIFRA § 135b(d). See note 25 supra.
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sufficient injury in fact to create a constitutionally justiciable case or
controversy.?*

At the core of the standing issue was the fact that the lack of an
established public complaint procedure had forced the plaintiffs to
sue the Secretary for inaction in failing to issue the requested notices.
Because the provisions of FIFRA were equipped to handle only manu-
facturers’ challenges to administrative action and then only after the
completion of the entire administrative process, the Secretary had de-
nied petitioners the right to review on the grounds that since he had
not yet granted or denied the relief requested, he had not yet issued a
final order®® reviewable by the court. Stating that “an order expressly
denying the request for a suspension or for cancellation would clearly
be ripe for review,”*¢ the court in Hardin concluded that

when administrative inaction has precisely the same impact on the
rights of the parties as a denial of relief, an agency can not preclude
judicial review by casting its decisions in the form of inaction rather
than in the form of an order denying relief. . . . The controversy
over interim relief is ripe for judicial resolution, because the Secre-
tary’s inaction results in a final disposition of such rights as the peti-
tioner and the public may have to interim relief.3?

However, since the record before the court was inadequate to permit
review of the justifiability of the Secretary’s refusal to suspend DDT,
the case was remanded to the Secretary to state his reasons for the re-
fusal.®8

The issue of judicial review was again before the court in Ruckel-
shaus.®®  After declaring that DDT posed no imminent hazard to the
public which required its suspension, the Administrator once more
challenged the right of the court to review his refusal to suspend. He
based his arguments on Nor-Am Agricultural Products, Inc. v. Hardin*°

34. The injury alleged by petitioner was the biological harm done to man and
other living things by the failure to restrict DDT use. Noting the existence of numerous
scientific reports indicating the wide spectrum of DDT’s harmful effects, Judge Bazelon
applied the standing test contained in the Administrative Procedure Act [5 US.C. § 702
(1970)1 and concluded that since other consumers of regulated products had standing
to insure the proper administration of that regulatory system, those who “consume”
the effects of DDT were “persons aggrieved by agency action” and had standing to
sue for proper administration of FIFRA. 428 F.2d at 1097, 1 ERC at 1350, The court
also held that this form of consumers’ interest in environmental protection could be
represented by a membership association with an organizational interest in the prob-
lem and that EDF constituted such an association. Id.

35. See note 25 supra.

36. 428 F.2d at 1098, 1 ERC at 1351,

37. Id. at 1099, 1 ERC at 1351.

38. Id. at 1093, 1 ERC at 1350.

39. 439 F.2d 584, 2 ERC 1114 (D.C. Cir. 1970). See note 29 supra.

40. 435 F.2d 1151 (7th Cir. 1970),
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in which the Seventh Circuit sitting en banc had held that a manufac-
turer could not obtain judicial review of a suspension order because
such an order will always be followed by further administrative pro-
ceedings to decide the cancellation issue, and is, therefore, not a final
order for purposes of review. The Administrator analogized that an
order denying suspension is also ineligible for review since it will al-
ways be followed by further administrative proceedings during the
challenge to the cancellation order.

The court in Ruckelshaus rejected this argument, saying that the
prospect of further administrative action does not solve the question
of reviewability, since the subsequent proceedings only resolve the ulti-
mate question whether cancellation is warranted and do not determine
whether the pesticide poses an “imminent hazard” requiring suspen-
sion in the interim. The fact that the important question of imminence
is not considered again in subsequent proceedings is enough to warrant
judicial review of the refusal to suspend.** However, the Administra-
tor had not provided sufficient material on which to base a review of
his conclusion that DDT did not pose such a hazard and this part of
the case was remanded for further proceedings.*?

Similarly, the Administrator argued that his refusal to issue no-
tices of cancellation for the remaining uses of DDT was not reviewable
because investigations were still in progress and a final decision on the
question of the cancellations had not yet been made. The court, treat-
ing the petition as a request for relief in the nature of mandamus com-
pelling the Secretary to issue the notices,*® interpreted FIFRA as pro-
viding the cancellation proceedings to protect the public. The legisla-
tive scheme indicated an intention that whenever a substantial question
of the safety of a pesticide arose it should trigger the issuance of can-
cellation notices and the holding of hearings, shifting to the manufac-
turer the burden of proving the safety of his product.** Since the
Administrator had stated that he had found substantial questions con-
cerning DDT’s safety, the court remanded the case to him with orders
to issue cancellation notices.*®

In granting environmental groups standing to sue under FIFRA
and to challenge the Administrator’s inaction on requests for suspension
and cancellation, the court in Hardin and Ruckelshaus broke with tra-
ditional views of FIFRA enforcement. The court recognized that, al-

41. 439 F.2d at 591, 2 ERC at 1117. The problems that both the court and the
Administrator seemed to have had with the proper standards for issuance of suspension
orders are discussed at text accompanying notes 46-60 infra.

42, 439 F.2d at 596, 2 ERC at 1121.

43, Id. at 592, 2 ERC at 1118.

44, Id. at 594, 2 ERC at 1119,

45. Id. at 595, 2 ERC at 1120.
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though FIFRA was designed to regulate the marketing of pesticides for
the protection of the public, absent provision for consumer input evalu-
ating such protection the statute’s minimum regulatory effectiveness
could be rendered nonexistent through the Administrator’s discretionary
power to refuse to take action and thus to prevent even persons di-
rectly affected by his inaction from compelling him to act. The efforts
of the court to provide remedies for these defects strongly underscored
FIFRA’s inherent weakness as an environmental or public health statute.

B. Viability and Enforcement of Statutory Standards

A product was to be suspended under FIFRA when its continued
use created “an imminent hazard to the public.” But what constituted
an “imminent hazard?” How much danger and to whom warranted a
product’s cancellation? There were no explicit answers to these ques-
tions in the statute—they were left to be developed from the Adminis-
trators’ cancellation and suspension decisions in specific situations.

To the extent that the Administrator neglected or refused to issue
such orders*® and failed to explain the reasons for his inaction, he in-
hibited the development of specific criteria determining when such or-
ders were required. The decisions in Ruckelshaus and EDF v. EPA*"
recognized that such standards were essential if the Administrator was
to make rational and consistent decisions, and if public interest groups
were to be able to utilize FIFRA seriously to challenge those decisions
and prevent continued marketing of products allegedly in violation of
statutory standards.*® To assist this development the court sought to
compel the Administrator both to utilize the statutory provisions for
public suspension and cancellation proceedings and to articulate clearly
the basis for any decision made on those issues.

The court resolved the first of these issues in Ruckelshaus by hold-
ing that whenever the Administrator finds that a substantial question
concerning the safety of a pesticide exists, he must issue cancellation
notices to insure that public hearings will be held on the product. Em-
phasizing the importance of public examination of the safety issue, the

46. A report of the House Government Operations Committee found that the
Pesticide Regulation Division of the Department of Agriculture had not taken prompt or
effective cancellation action in many cases where it had reason to believe a registered
product was ineffective or hazardous. Hearings on S. 232, S. 272, S. 660, and S. 745
Before the Subcomm. on Agricultural Research & General Legislation of the Senate
Comm. on Agriculture & Forestry, 92d Cong., 1st Sess. 144 (1971) [hereinafter cited
as Senate Hearings].

47. 465 F.2d 528, 4 ERC 1523 (D.C. Cir. 1972).

48. In Ruckelshaus, the court noted: “If hearings are held only after the Secre-
tary is convinced beyond a doubt that cancellation is necessary, then they will be held
too seldom and too late in the process to serve either of those functions effectively.”
439 F.2d at 595, 2 ERC at 1120.
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court stressed the beneficial interaction which would occur between
the manufacturer, the scientific community, and the public in debating
the question in open hearings.*® The Administrator could not be per-
mitted to avoid public scrutiny of his decisions by refusing to issue the
notices necessary to initiate administrative proceedings, nor could he
conduct his own private investigation outside of statutory procedures.5°
In Ruckelshaus the Administrator had not acted on the request for
cancellation orders for the remaining uses of DDT, but had issued a
statement acknowledging the dangers of DDT and concluding that its
uses should be reduced in an orderly manner on the basis of compre-
hensive study of its effects and possible substitutes. In view of this
position, the court stated that the Administrator had found a substan-
tial question of safety of the type envisioned by the statute and re-
manded the case for the issuance of the orders.5!

The propriety of suspension orders for all DDT use posed a more
difficult issue. The court was forced to confront the question, left
open by Hardin,*® of what constituted an “imminent hazard” requiring
the issuance of suspension orders. Examining the statutory scheme,
Judge Bazelon found that the Administrator, at a minimum, must con-
sider the magnitude of the anticipated harm from the pesticide and the
likelihood of the harm occurring.’® While the Administrator might
formulate any standards he chooses which adequately reflect these
basic factors, the courts have an obligation to insure that the standards
conform to statutory purpose and are uniformly applied.5+

For the courts to fulfill this function, however, the Administrator
must articulate the criteria on which he relies in making a decision,
even if the decisions themselves must be made on a piecemeal, individ-
ual basis. Whether the Administrator uses a benefit-risk balancing test
on a case-by-case basis or formulates a regulation of general applicabil-
ity is left to his administrative discretion; what is essential is that the
basis for his decision be clear so it may be subject to public scrutiny®®
and be utilized in future actions. Because the court felt that the Ad-
ministrator had not provided an adequate explanation of his refusal
to issue suspension orders, the case was again remanded to him for
further articulation.®®

49, Id. at 594, 2 ERC at 1119.

50. Id. at 595, 2 ERC at 1120.

51. Id.

52. See text accompanying notes 37-39 supra. The “imminent hazard” standard
was the only criterion provided under FIFRA for the issuance of suspension orders.
FIFRA § 135b(c).

53. 439 F.2d at 595, 2 ERC at 1120.

54. Id. at 596, 2 ERC at 1121

55. “We cannot assume, in the absence of adequate explanation, that proper
standards are implicit in every exercise of agency discretion.” Id. at 596, 2 ERC at 1121.

56. Id.
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In EDF v. EPA,® petitioners asked the court to order the Ad-
ministrator to issue suspension orders for all uses of aldrin and diel-
drin, two chlorinated hydrocarbon pesticides. As had occurred in
Hardin and Ruckelshaus, the case had been remanded previously to the
Administrator for a statement of reasons for his refusal to suspend.
In the instant proceeding the Administrator had returned with a state-
ment of reasons, having elected to develop suspension criteria case-by-
case because the variables inherent in each decision made binding gen-
eral regulations impractical. He noted, however, that in every case a
decision regarding suspension orders would be based on a balance
struck between the benefits and dangers to the public welfare from a
product’s use.”® Applying this balancing test to aldrin and dieldrin,
the Administrator found that continued use of these chemicals did not
constitute an imminent hazard since the chemicals are usually ground-
inserted and thus have little environmental mobility, and because past
history showed little residue left from their use. The statement simply
mentioned the products’ major uses but failed to discuss the benefits
resulting from their continued use.

Upon EDF’s challenge to the incomplete statement of benefits, the
court emphasized that although the Administrator is free to choose
the policy he will follow in respect to suspension orders, he must carry
out fully that policy chosen. The factors on both sides of the ques-
tion in a balancing test must be explained fully and a mere statement
of uses cannot stand as an adequate explanation of benefits. “The
interests at stake here are too important to permit the decision to be
sustained on the basis of speculative inference as to what the Adminis-
trator’s findings and conclusions might have been regarding benefits.”"®
Behind this insistence on explicit, articulated standards is the strong
implication that there must be review of administrative actions to in-
sure fulfillment of legislative intent.®® Since inadequate information
was before the court on the actual benefits of aldrin and dieldrin, the
case was remanded to the Administrator for further elaboration. !

The seemingly endless series of remands in cases involving FIFRA
standards reflects the same tension between entrenched agency views

57. 465 F.2d 528, 4 ERC 1523 (D.C. Cir. 1972).

58. The Administrator stated that the anticipated harm need not have occurred,
but that significant potential or actual injury to plants or animals could justify a finding
of imminent hazard to the public. The extent of the expected or actual injury would
then be weighed against the chemical’s benefits in disease control or food production.
Id. at 535, 4 ERC at 1527.

59. Id. at 539, 4 ERC at 1530.

60. “Our own responsibility as a court is as a partner in the overall administrative
process . . . acting with restraint, but providing supervision. We cannot discharge our
role adequately unless we hold EPA to a high standard of articulation.” Id. at 540-
41, 4 ERC at 1531.

61. Id. at 541, 4 ERC at 1532,
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and expanding public participation identified in the discussion of
standing. Traditionally, the Administrator had exercised his regula-
tory powers with maximum emphasis on discretion and minimal articu-
lation of the criteria used in his decision making. Effective regulation
proved, however, necessarily to require provisions for evaluative re-
sponses from the regulated public and adherence to basic but explicit
and judicially reviewable standards for the removal of products from
the market.

Agency regulation, as we know it, does appear to have certain
advantages over judicial implementation of pesticide statutes, particu-
larly in matters requiring scientific expertise and familiarity with spe-
cific issues and developing problems. These resources are crucial in -
a field as complicated as pesticide control. It is equally true, however,
that there must be some floor to agency discretion in developing the
decision-making criteria with which administrative action was to be
challenged. The Administrator had shown that he would resist any
inroads on that discretion, and while the courts in Ruckelshaus and
EDF v. EPA forcefully indicated that they would intervene to prevent
him from shielding his inaction behind overly broad and non-specific
standards, the need for concrete, legislated guidelines was made clear.

C. Labeling as a System of Control

FIFRA’s major regulatory provisions required a manufacturer to
list the ingredients of his product prior to marketing, to give instruc-
tions for effective use, and to explain any safety precautions necessary
on an immediately visible part of the product’s label. In assuming
that an adequate label would guarantee safe use of the product, the
statute presupposed a literate, conscientious user.®? It was this de-
pendence on user cooperation that was at the core of FIFRA’s major
failures as a public health and environmental protection regulation.
No provision covered the situation where a manufacturer had fulfilled
his statutory duty to provide an adequate label, but no one read or fol-
lowed the label instructions. It was not an offense willfully or negli-
gently to use a product contrary to its instructions.

Although “[tlhe problem of pesticides is often not so much a
problem of mere use but rather a problem of their use in the wrong
amount, in the wrong place, at the wrong time,”®® several courts have

62. The present law puts almost its entire emphasis, control and regulatory
emphasis, on the use of labels. Once a label is approved, the law tends to as-
sume that the pesticide will then be used according to the label, and hopefully
thus not misused.
Senate Hearings, supra note 46, at 164 (statement of Russell E. Train, Chairman,
Council on Eavironmental Quality).
63. Id. at 162.
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held that misuse of an otherwise properly labeled product could not be
prevented by recourse to the cancellation and suspension sanctions in
FIFRA.** The most striking example is Stearns Electric Paste Co. v.
EPA.% In Stearns, the EPA attempted to cancel the registration of
phosphorous paste for use as a home roach and rat killer following na-
tionwide reports of deaths to adults and children from misuse of the
product. EPA contended that regardless of label contents the product
was too dangerous for use because “the general public is incapable of
handling these things and following directions.”%®

The court, however, noting that the record showed a long history
of safe use of the product when label directions were followed, held
the manufacturer had made a prima facie showing that the product
satisfied the statutory standard for continued marketing.®”™ The court
explicitly rejected EPA’s attempt to use the product marketing safety
standard enunciated in Ruckelshaus, one based on a balance between
the benefits and dangers to the public health and welfare. It acknowl-
edged that use of the safety standard was appropriate to determine
whether to permit continued marketing of a product such as DDT
which has a known potential for harm even when used in compliance
with directions. The court decided that “[a] different situation is pre-
sented when the harm is entirely, or at least primarily, attributable to
misuse of the product,” and ruled that there was no statutory support
for the application of the product safety standard in the latter case.®®

64. See, e.g., Continental Chemiste Corp. v. Ruckelshaus, 461 F.2d 331, 4 ERC
1181 (7th Cir. 1972) (registration of smoke insecticide under FIFRA cannot be can-
celled by EPA if product meets safety requirements of FIFRA, even though misuse of
the product near food results in residues impermissible under the safety requirements
of the Food, Drug and Cosmetic Act). Nor-Am Agricultural Products, Inc. v. Har-
din, 435 F.2d 1133, 1 ERC 1460 (7th Cir. 1970), involved a farmer in Alamogordo,
New Mexico, who fed his hogs waste grain products which had been contaminated
by mercury. After one of the hogs was butchered and eaten by the man’s family, three
family members who had consumed the contaminated meat received permanent in-
juries from mercury poisoning. Fourteen of the hogs became blind and afflicted by a
gait disturbance; twelve of these hogs subsequently died. In his concurring opinion in
the case, Judge Swygert stated:

The Alamogordo incident was a freak occurrence, the result of the com-
bined negligence of the granary where the seed was treated and the head

of the afflicted family. The tragic events came about through misuse rather

than normal use of the treated grain. Accordingly, the district court cor-

rectly concluded, in my opinion, that the suspension order, based on this single,

‘abnormal incident, was an arbitrary exercise of the Secretary’s emergency au-

thority under the statute.
Id. at 1146, 1 ERC at 1471.

65. 461 F.2d 293, 4 ERC 1164 (7th Cir. 1972).

66. Id. at 297, 4 ERC at 1165.

67. Id. at 306, 4 ERC at 1172.

68. Id. at 307, 4 ERC at 1173. The court did acknowledge that the safety stand-
ard was appropriate when deciding to prohibit continued marketing of a product like
DDT, having a known potential for harm even when used in compliance with directions.
But the court was satisfied that the facts of its case did not reveal such a situation.
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Stearns and other cases thus limited FIFRA’s control over pesti-
cides to the marketing of properly labeled products whose directions, if
followed, assured moderately safe use. It is obvious that such a system,
lacking sanctions against misuse of dangerous chemicals, could not pro-
vide the sophisticated level of public health and environmental protec-
tion demanded by today’s public. The factors involved in making an
environmentally sound decision about the use of any individual pesti-
cide are too complex and vary too much from area to area to be pre-
sented adequately on a product label.?® Such a decision often re-
quires a balancing of potential risks against benefits, knowledge of lo-
cal conditions, and impartiality—which could not be expected to be re-
flected on a manufacturer’s label of a nationally distributed product.
The clear lesson of the FIFRA experience is that supervision and con-
trol of use, as well as marketing, are essential to achieve the maximum
benefits of pesticide use at the minimum public cost.

Judicial examination of FIFRA thus identified at least three pro-
visions necessary to introduce adequate environmental and health con-
siderations into the regulation of pesticides: allowance for consumer
and environmental group input into the decision-making process; ex-
plicit standards defining what adverse effects of pesticides would and
would not be tolerated; and some system for the monitoring and con-
trol of pesticide use and manufacture. At a minimum the ultimate suc-
cess of FEPCA as an environmental measure will depend on the extent
to which both the statute and EPA administration incorporate these
basics into the regulatory scheme.

I
THE FEDERAL ENVIRONMENTAL PESTICIDE CONTROL ACT OF 19727

By 1970 the mounting turmoil over pesticide pollution, highlighted
by the judicial battle over DDT and other residual pesticides, had cre-
ated a situation which clearly required a legislative response. The ju-
dicial implementation of FIFRA was criticized by environmentalists
and the pesticide industry alike as too unpredictable a means of regu-
lation.”™ Several states had enacted pesticide control legislation, but

69. Much contamination and damage results from the indiscriminate, uncon-
trolled, unmonitored and excessive use of pesticides, often in situations where
properly supervised application . . . would confine them to target areas and or-
ganisms, and at concentrations necessary for their beneficial use without dam-

age to the environment.

MRAK CoMMISSION REPORT, supra note 2, at 22,

70. Hereinafter, references to the provisions of the Federal Insecticide, Fungicide
and Rodenticide Act as amended by the Federal Environmental Pesticide Control Act
of 1972 will be designated as FEPCA and cited to the relevant subsections of section 2
of Pub. L. No. 92-516, 86 Stat. 973, 1972 U.S. Cobe CoNG. & Ap. NEws 5013.

71. That the federal government was aware of this criticism is clear from re-
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the situation on the federal level was too confused to incorporate these
plans into a nationwide regulatory system. Accordingly, as part of an
environmental package, President Nixon proposed in February 1971
new federal pesticide legislation.” The result, after nearly two years of
legislative hearings and redrafting, was the Federal Environmental
Pesticide Contol Act of 1972 (FEPCA).

Clearly designed to fill in the gaps in FIFRA coverage, as well as
to respond to the most pressing environmental demands, FEPCA ex-
pands previous registration measures to provide product control at
more points in the manufacturing and sale process. It also initiates a
system of use control, to correct one of the most glaring deficiencies in
FIFRA. Finally, FEPCA contains a procedure for granting indemnity
payments to those who are left with unusable stock after a cancellation
order. Although FEPCA will not be in complete operation for some
time,™ the past experience with FIFRA has outlined basic criteria by
which to judge FEPCA'’s potential.

A. Registration and Marketing of Pesticides Under FEPCA

FEPCA continues FIFRA’s use of product registration as a basis
for control, but it greatly expands registration, cancellation, and sus-
pension criteria to include consideration of factors beyond the mere ef-
ficacy of the label. Provision has been made for increased public input
and basic data collection at several steps in the administrative process.
The jurisdiction of the system itself has been widened to include intra-
state, as well as interstate, marketing of products.”™

The procedure for registering a product under FEPCA is much
the same as under FIFRA, but added are new requirements aimed at

marks made by the Administrator of EPA while testifying in Senate hearings on S.B.
745, a forerunner of FEPCA:

Finally, I wish to point out that the courts are currently taking the initiative

in attempting to correct the deficiencies of the current law. It would indeed be

unfortunate if the courts were to assume the responsibility for deciding the very

delicate issues that arise in dealing with the use of pesticides. The recent
development of extensive litigation on these matters reflects an upsurge of pub-

lic dissatisfaction with the present regulatory framework. This is in addition to

technical deficiencies in the present law. This has created considerable un-

certainty as to the continued availability of many important pesticides. We
believe this bill will resolve that uncertainty.
Senate Hearings, supra note 46, at 296-97 (statement of William Ruckelshaus).

72. See, e.g., MONT. REv. COoDES ANN. §§ 27-213 ef seq. (1971); N.C. GEN.
STAT. §§ 143-434 to 143-470 (Supp. 1971); N.H. REv, STAT. ANN, §§ 149-D:1 to 149-
D:11 (Supp. 1972). For a general discussion of state legislative activity concerning
pesticides, see 1972 ENVIRONMENTAL QUALITY REPORT, supra note 1, at 178.

73. 1972 ENVIRONMENTAL QUALITY REPORT, supra note 1, at 365, 372.

74. See EPA plan for Carrying Out the Federal Environmental Pesticide Control
Act of 1972, 38 Fed. Reg. 1142 (1973), 3 ENv. RPTR—CURR, DEV. 1091 (1973), for
proposed implementation plans for various FEPCA sections.

75. FEPCA § 3(a).
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providing more consumer information and protection. A full sample
label and product formula must be submitted with the application for
registration, although a request for the test results on which the man-
ufacturer’s label is based and his claims for the product are still left to
the Administrator’s discretion.” A request for registration must be
published in the Federal Register, as must all data relevant to and the
reasons for approval or denial of a registration.””

Approval of registration remains based on the “adulterated-mis-
branded” standard; i.e., the label must truthfully describe the product’s
capabilities and include clear directions for use.”® However, the man-
ufacturer’s responsibility no longer ends here. He must now show that
his product can both “perform its intended functions” and be “used in
accordance with widespread and commonly accepted practice” without
causing “unreasonable adverse effects on the environment.”?®

Despite the apparent consumer orientation of much of the revised
registration process, environmental and health protection is restricted
by the last provision concerning registration. Section 3¢(5) prohibits
the Administrator from making “lack of essentiality” a criterion for de-
nying registration or for registering one pesticide in preference to an-
other where both meet statutory requirements.?® This provision se-
verely limits the Administrator’s ability to check the proliferation of
pesticides, for he may not refuse to register a potentially dangerous
chemical on the grounds that an equally effective product is already in
use. Nor is he required to consider the alternative of biological pest
control before approving a chemical pesticide for registration.’!

76. Id. § 3(c)(1). But FEPCA gives the Administrator new discretionary powers
to impose any other requirements for registration information he feels necessary or
helpful. Id. § 3(c)(2).

77. Id. § 3(c)(4). Thirty days must be given for interested persons to comment
on the application,

78. Id. §§ 2(q), 3(c)(5).

79. Id. “Unreasonable adverse effects on the environment” are defined to mean
“any unreasonable risk to man or the environment, taking into account the economic,
social, and environmental costs and benefits of the use of any pesticide.” Id. § 2(bb).
“Environment” is further defined as including “water, air, land and all plants and man
and other animals living therein, and the interrelationships which exist among these.”
1d. § 23i).

80. Id. § 3(c)(5).

81. During the public hearings leading to the passage of FEPCA, much atten-
tion had been focused on “integrated systems” of pest control. This method relies on
the introduction of the natural biological enemies of a pest into an area as a means of
curtailing pest populations. The field has been developing rapidly and California is
considering requiring a review of these alternatives before a chemical application is
permitted. See Dunning, Pests, Pesticides, and the Living Law: The Control of Pesti-
cides in California’s Imperial Valley, 2 EcoLocy L.Q. 663 (1973). Senator Nelson’s
alternative pesticide control measure before Congress at the same time as FEPCA ex-
plicitly required the consideration of biological alternatives before approving a chemi-
cal pesticide for registration. Senate Hearings, supra note 46, at 11,
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In making his decision to register a pesticide for marketing, the
Administrator must decide whether to register a pesticide for general
or restricted use based on the product’s possible unreasonable adverse
effects on the environment.®? A product is registered for general use if
it is unlikely to have such effects if properly used.®® If use of a prod-
uct in accordance with directions but without further restrictions may
nonetheless result in unreasonable adverse effects, the product is regis-
tered for restricted use and may only be used under the direct super-
vision of a certified applicator.®* This classification of pesticides is
the core of FEPCA’s system of use control.®®

One major weakness of FIFRA registration was that the Admin-
istrator had little information on which to make a decision to permit
marketing of a pesticide. Under the new act the Administrator may
issue an experimental use permit to a manufacturer to enable him to
test his pesticide in actual working conditions and to accumulate
enough information to qualify the product for registration.®® Such
use is to be under the supervision of the Administrator and for a term
he prescribes. If there is some question about a product’s initial safety,
or if it is an entirely new chemical, the Administrator may require the
manufacturer to conduct studies of the product’s possible detrimental
effects on the environment before allowing use to begin under the per-
mit.8” The permit provisions, coupled with the new registration re-
quirements added by FEPCA, clearly will contribute to more know-
ledgeable evaluation of pesticides submitted for registration than was
possible under FIFRA.

FEPCA also extends regulation to the manufacturer’s premises
themselves. The producing establishment must be registered with the
Administrator, and information covering the amount and types of pesti-
cides currently in production and their sales and distribution must be
submitted annually.’® Inspection of registered premises may occur
upon written notice to the owner, whether or not a violation of the
Act’s provisions is suspected.®® The Administrator may also require
these establishments to keep such records relating to pesticide ship-

82. FEPCA § 3(d)(1).

83. Id. § 3(d)(1)(B).

8&4. Id. § 3(d)(1)(C).

85. See text accompanying notes 118-22 infra.

86. FEPCA § 5.

87. Id. § 5(d).

88. Id. § 7. EPA published proposed registration labeling, and reporting re-
quirements on July 24, 1973, and August 23, 1973. 37 Fed. Reg. 19841 (1973); 38
Fed. Reg. 22636 (1973).

89, Id. § 9. However, where no violation is suspected, officials must present
“an alternate and sufficient reason” for entering. Id. § 9(a). The Act does not fur-
ther indicate what alternative justifications might be “sufficient.”
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ments as he feels are necessary for effective FEPCA enforcement.®®

If effectively administered, the right to register and inspect manu-
facturing plants will facilitate more continuous and complete enforce-
ment of pesticide regulations. Coupled with access to shipment and
sale information, this procedure could provide a basis for accurately
determining the extent of pesticide production and use. These figures
have only been roughly estimated in the past and the pattern of dis-
tribution and use of different chemicals in separate areas has never
been comprehensively charted.®> Knowledge of present use trends
should be of great value in the development of programs for the reduc-
tion of chemical dependence and the introduction of alternative pest
control methods.

B. Administrative Enforcement Through Cancellation and
Suspension Orders

This system of regulation through registration is enforced, as un-
der FIFRA, by the exercise of the Administrator’s power to cancel and
suspend the registration of a product violating the Act’s provisions.
But, as with the revised registration process itself, these procedures have
been strengthened by expanding the range of factors to be considered,
allowing greater public access to administrative proceedings and grant-
ing the Administrator more comprehensive regulatory tools.

1. Increased Public Input and New Regulatory Techniques

A product’s registration still may be cancelled if its label does not
comply with requirements for accuracy and completeness. But the
new Act specifically requires cancellation when a product has unrea-
sonable adverse effects on the environment when used in compliance
with label directions, thus permitting more effective regulation of pesti-
cides whose use always involves some degree of risk to the applicator
or the surrounding natural environment.’? Standards for the issuance
of suspension orders have also been altered. An “imminent hazard” is
still required to trigger suspension of a product’s use,?® but “imminent
hazard” has been given a more explicit definition:

90. Id. § 8. Industry pressure seems effectively to have limited these re-
quired records to those relating to pesticide shipments, since records including finan-
cial, sales, pricing, personnel, and research data are explicitly not required. Id.

91. 1972 ENVIRONMENTAL QUALITY REPORT, supra note 1, at 17.

92. FEPCA § 6(b). Although serious definitional problems remain in specifying
what constitutes an “unreasonable adverse effect on the environment” [see part II, A,
2, b infra], this provision seems to represent a direct response to the previously dis-
cussed DDT, aldrin and dieldrin litigation. If broadly interpeted and enforced, it could
be used to withdraw from sale all persistent pesticides whose lingering effects on the
environment cannot be prevented even through trained, careful use.

93. Id. § 6(c)(1).
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a situation which exists when the continued use of a pesticide during
the time required for cancellation proceedings would be likely to re-
sult in unreasonable adverse effects on the environment or will involve
unreasonable hazard to the survival of a species declared endangered
by the Secretary of the Interior.?4
This definition, although not as specific as might be desired,?® nonethe-
less better identifies the requisite danger than did the former phrase
“imminent hazard to the public.”

The procedures for cancellation have been similarly revised to
take account of a wider range of interests. Unlike FIFRA, FEPCA
requires the Administrator to make public any notice of intent to can-
cel,’® enabling other manufacturers and interested groups to prepare
evidence for potential challenges to administrative determinations. Al-
though a public hearing on cancellation can only be instigated by the
affected manufacturer or by the Administrator, the statute specifically
provides that the purpose of the hearing is to receive evidence relevant
to issues raised by the manufacturer, the Administrator or “other in-
terested parties.”®” The Administrator’s decision to cancel or not to
cancel a product’s registration, or to reclassify the product, must be
made in an order based on the evidence adduced at the hearing and
must contain detailed findings of fact.®®* However, FIFRA contained
the same requirements,”® thus the problem considered in EDF v.
EPA remains under FEPCA. The benefits of such requirements
will be directly proportional to the willingness of the Administra-
tor to be complete and explicit in his explanations. Unless the in-
creased opportunities for consumer input are utilized to generate
pressure on the Administrator to be more precise, the informational re-
sults may prove to be less than satisfactory.

94, Id. § 2(I).

95. See text accompanying note 118 infra.

96. FEPCA § 6(b). The cancellation order will become final in 30 days if the
manufacturer has not made needed corrections or has not requested a public hearing.
Id.

97. Id. § 6(d). The hearing is to be conducted by a hearing examiner who
has the power of subpoena to compel testimony and the production of documents upon
a request and showing of relevance by any party.

A change has been made in the availability of outside scientific judgment at the
hearing. Under FIFRA, a registrant was entitled, at his request, to a referral to the
scientific committee in addition to the hearing. FIFRA § 135b(c). FEPCA allows
referral as part of the public hearing, but only at the discretion of the hearing exam-
iner. FEPCA § 6(d). Undoubtedly the length of hearings and referrals dulled FIFRA’s
effectiveness in the past. See, e.g., Pax Co. of Utah v. United States, 454 F.2d 93,
94-95, 3 ERC 1591, 1593 (10th Cir. 1972). But the denial of an interested party’s
right to consult impartial scientific authority as to the value and potential dangers of
a given chemical is a dubious and possibly expensive means of achieving shorter pro-
ceedings.

98. FEPCA § 6(d).

99. FIFRA § 135b(c).
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When the Administrator desires to suspend a product’s registra-
tion pending cancellation proceedings, the manufacturer may request
an expedited hearing to determine whether the product in fact poses
an “imminent hazard.”°® Although FEPCA, unlike FIFRA,! does
not explicitly state that such hearings are to be public, the right of other
manufacturers and public interest groups to participate can be implied
from the provisions controlling emergency suspensions. The Admin-
istrator is permitted, under certain circumstances, to suspend the regis-
tration of a product before notifying the manufacturer.’®? This
“emergency” suspension order remains in effect until the completion
of suspension hearings.’®® FEPCA provides that no party other than
the registrant and EPA may participate in hearings on such emergency
orders, although any person adversely affected may file briefs with the
Administrator.'®* Such an explicit restriction would seem to have been
unnecessary unless it was intended that other interested parties would
be permitted to participate in the regularly held suspension hearings.'°®

FEPCA expands these enforcement sanctions through the addi-
tion of “stop sale, use and removal” orders to the Administrator’s
powers.'?®  Previously, a finding that a pesticide violated FIFRA or
the issuance of a cancellation or suspension order only prevented the
further sale of the pesticide in interstate commerce, but did not pro-
hibit purely local sales or the continued use of supplies of the product
already on hand. Through use of FEPCA’s extended intrastate au-
thority and his ability to inspect manufacturers’ shipment records, the
Administrator can now issue a “stop sale, use or removal” order to any
person who owns or has custody of such a pesticide and thereby pro-
hibit all further sales and use. Although their coverage will be far
from comprehensive, these orders will give the Administrator the nec-
essary power to enforce registration regulations to a more complete and
logical end.

100. FEPCA § 6(c)(2).

101. FIFRA § 135b(c).

102. FEPCA § 6(c)(3).

103. Id.

104. A person so filing shall be considered a party to the hearing and entitled to
judicial review of the decision as to suspension. Id.

105. It seems equally unlikely that the Administrator would succeed in arguing that
persons adversely affected only included other manufacturers potentially threatened by
suspension, and that therefore they alone would be able to file briefs at an emergency
hearing and, by implication, participate in a regular suspension hearing. The matter
may be academic as EPA’s initial administrative plans seem in general to favor optimal
public participation: “Congress has made clear the right to third parties (user and
public interest groups) to invoke agency processes and participate fully in agency pro-
ceedings.” EPA Plan for Operating Under the Federal Environmental Pesticide Con-
trol Act of 1972, 38 Fed. Reg. 1142, 1143 (1973), 3 Exv RPTR.—CURR. DEV. 1091,
1093 (1973).

106. FEPCA § 13.
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FEPCA'’s revised enforcement proceedings also resolve the dispute
presented in Stearns'®” by indicating that the enforcement sanctions of
cancellation and suspension are only to be directed against use of an
improperly made or labeled product and are not to be used to guard
against misuse of approved products.!® The potentially harsh results
of this confinement of administrative action should, however, be miti-
gated by FEPCA’s use control sections, which provide sanctions for
product use contrary to label directions.®®

2. Revised Standards: Remaining Definitional Problems

FEPCA’s registration system attempts to extend EPA’s supervi-
sory powers to every major step in the production and marketing proc-
ess. But how much affirmative protection this structure will provide
will be determined by the underlying standards. Most important is the
phrase “no unreasonable adverse effects on the environment.”'’® Not
simply an old concept in new phraseology, this language represents a
definite statement of congressional intent to shift regulatory emphasis
from mere agricultural effectiveness and product safety to include a
more extensive consideration of the potential health and environmental
effects of pesticide use. In codifying the balancing test for cancella-
tion orders proposed in Ruckelshaus and EDF v EPA, it ensures that
at least certain of these broader basic interests will be represented in
the agency decision-making process and puts some sort of floor under
the exercise of administrative discretion in issuing such orders.

Despite the definite environmental orientation of the new stand-
ards, the problems troubling the courts in Ruckelshaus and EDF v.
EPA—1lack of an explicitly stated threshold danger level and agency
inarticulateness—may remain. Although it is now clear that environ-
mental impact can constitute an adverse effect causing cancellation, it
is still uncertain how much effect is required before a situation be-
comes “adverse” and what weight the varying factors will command in
the balancing process.

While the problem of agency inaction is likely to recede under
FEPCA, the continued development of standards on a case-by-case
basis will make it difficult for courts and public interest groups to de-
termine whether environmental or health interests are receiving the
consideration due them. Though admittedly difficult to design on a
national level, it would seem that a basic checklist of environmental
effects—e.g., drift, amount of residue left in soil, potential spread

107, See text accompanying notes 65-68 supra.
108. FEPCA § 6(b).

109. See text accompanying note 126 infra.
110. See note 79 supra.



298 ECOLOGY LAW QUARTERLY [Vol. 3:277

through water and food systems—and of agricultural benefits could
be drawn and a statement concerning the existence of each of these
factors required in any order.!'* While it obviously could not be ex-
haustive, such a provision would insure consideration of certain funda-
mental issues, thereby restricting total administrative discretion and
providing a record more susceptible to outside review, as well as avoid-
ing the useless expenditures required by constant remands for further
articulation.

Expanded opportunities for public notice and involvement in the
FEPCA decision-making process should have the effect of forcing EPA
to act at a relatively lower threshold of ecological “danger” than has
been possible in the past. Public participation will be crucial in assur-
ing the production of evidence at suspension and cancellation hearings,
in influencing the weight given to competing interests in administrative
and judicial decisions, and in contributing to the development of stand-
ards representative of broader public values.

3. Judicial Review of Administrative Action

Although many of the FEPCA registration provisions show a defi-
nite awareness of the increased public interest in pesticide control, pub-
lic concern has had its greatest impact in the area of judicial review.
Many of the judicial attempts to break the closed Administrator-manu-
facturer procedure of FIFRA and to allow public challenges have been
codified in FEPCA. Primary among these is Section 16(a), which
provides that agency refusals to cancel or suspend registration or
change classifications which do not follow a hearing, and other final
agency actions not committed to agency discretion by law, are judicially
reviewable in the district courts.!'* This is a direct legislative re-
sponse to the problems raised in the Hardin and Ruckelshaus cases
and provides the crucial consumer remedy for agency inaction. Be-
cause only the Administrator or the directly affected manufacturer may
obtain a cancellation or suspension hearing, it is necessary that the pub-
lic have some means of compelling consideration of their claims con-
cerning a product’s inadequate or dangerous qualities. This section of
FEPCA has removed a major impediment to publicly-initiated pesticide
policy and should stimulate more challenges by public interest groups
to existing pesticide use.

FEPCA has clarified the issue of availability of judicial review of

111. It has been similarly recommended that the AEC promulgate national generic
standards to avoid the present case-by-case review of potential environmental effects
in atomic power plant licensing proceedings, Murphy, The National Environmental
Policy Act and the Licensing Process: Environmentalist Magna Carta or Agency Coup-
de-Grace?, 72 CoLuM. L. REv. 963 (1972).

112. FEPCA § 16(a).
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administrative orders following a hearing. Section 16(b) provides
that in the case of an actual controversy over the validity of any order
issued by the Administrator following a public hearing, any person
who will be adversely affected by such an order, and who was a party
to the hearing, may obtain judicial review of the order in an appropri-
ate court of appeals.’’® These revised sections dealing with cancella-
tion and suspension orders indicate that a decision not to cancel or sus-
pend is also a final order under FEPCA and therefore suitable for re-
view.!* In making more explicit what had been only implied by the
language of FIFRA, FEPCA can be more easily used by public interest
groups opposing orders denying suspension or cancellation.!®

FEPCA also addresses itself directly to a remaining problem of
judicial review posed by Nor-Am Agricultural Products, Inc. v. Har-
din, in which the court held that an order granting suspension was not
subject to judicial review, since it would always be followed by further
administrative action during the cancellation proceedings.''®* FEPCA
permits judicial review of a suspension order following a hearing and
subjects any order issued prior to a hearing to immediate review in an
action by the registrant in the district courts.’*” 1In the latter situation,
that involving emergency suspension orders, judicial review is restricted
solely to a determination of whether the order was arbitrary, capricious,
or issued contrary to established procedures.!®

C. Use Control

Experience under FIFRA amply demonstrated that control through
registration alone cannot eradicate the harm created by misuse of other-
wise beneficial pesticides. The need to prevent such misuse was a
major impetus behind the enactment of FEPCA, and the amount of
real protection the statute can provide will be determined by the imple-
mentation of its provisions for use control.

113. Id. § 16(b).

114, Section 6(d), dealing with cancellation, states that the Administrator shall
evaluate the data from the hearing and issue an order either (1) revoking his notice of
his intent to cancel or (2) cancelling or reclassifying a registration, and that these
orders are to be final. Similarly, the Administrator must “render a final order on the
issue of suspension” after a regular hearing. FEPCA § 6(c)(2).

115. Public interest groups should face no difficulty in showing adverse effects
from an order continuing product use; nor will the requirement of party status to seek
judicial review create an undue burden, since both cancellation and suspension hearings
appear open to public input.

116. 435 F.2d 1151 (7th Cir. 1970). See text accompanying note 40 supra.

117. FEPCA § 6(c)(2).

118. Id. § 6(c)(4). Any order of the court will only stay the effectiveness of
the suspension order, while still subjecting the manufacturer to cancellation proceedings.
Id. Nonetheless the measure is a boon to manufacturers, who can suffer irreparable in-
jury through decreased sales and loss of goodwill if forced to await the outcome of the
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1. Statutory Context

Use control begins with the requirement that a pesticide be regis-
tered for general or restricted use based on its potential “unreasonable
adverse effects on the environment.”**® A product not having such ef-
fects when used in compliance with its label directions or with “a wide-
spread and commonly recognized practice” will be registered for gen-
eral use,'®® while one which may generally cause such effects without
additional regulatory restriction will be given a restricted use classifica-
tion and is then to be applied only by or under the supervision of a
certified applicator.’®® The standards for certified applicators are to
be prescribed by the Administrator and shall include as a minimum re-
quirement that the individual to be certified must be found competent .
in the handling and use of the specific pesticides to which the certifica-
tion will apply.*?

The states may also submit to the Administrator plans for the reg-
ulation of certified applicators. To be approved the plan must desig-
nate a state agency to administer it and must contain assurances that the
agency will have sufficient authority, funds, and personnel to make im-
plementation of the plan practicable.'?® State standards established
for applicators must conform to federal standards set by the Adminis-
trator. A state may also regulate the sale or use of any pesticide within
the state in so far as such regulation does not allow any sale or use for-
bidden by FEPCA.'?* However, states may not impose or continue in
effect any requirements for labeling and packaging in addition to or
different from those required in FEPCA.%®

entire cancellation hearing before judicially contesting the removal of their products
from the market.

119. FEPCA § 3(d)(1).

120. Id. § 3(d)(1)(B).

121. Id. § 3(d)(1)(C). If the adverse effects anticipated are due to the product’s
“acute dermal or inhalation toxicity” then its restrictions will. be limited to use by a
certified applicator. Id. § 3(d)(1)(C)(i). If avoidance of other *“unreasonable ad-
verse effects on the environment” is sought through restricted use, the product may
only be used by a certified applicator and may be subject to further restrictions at the
discretion of the Administrator.

122. Id. § 4(a)(1). There are two classes of certified applicators, private and
commercial, and separate standards are to be established for each class. A private ap-
plicator is one applying pesticides to land owned or rented by him or his employer or
on the property of another, if done without compensation and as a trading of personal
services. A commercial applicator is one whose application of chemicals does not fall
within those described in the private class. Id, §§ 2(e)(2) & (3). In setting the sep-
arate standards for each class of applicator, the Administrator is at no time to require
any private applicator to maintain any records or file any reports or other docu-
ments. Id. § 11.

123. Id. § 4(a)(2).

124, Id. § 24(a). -

125. Id. § 24(b). In addition to state regulations, through cooperative agree-

































	1
	2
	3
	4
	5
	6
	7
	8
	9
	10
	11
	12
	13
	14
	15
	16
	17
	18
	19
	20
	21
	22
	23
	24
	25
	26
	27
	28
	29
	30
	31
	32
	33
	34

