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follows EPA regulations, it can issue experimental use permits.?! A
number of FIFRA sections provide for inspection and monitoring by
state and local officials as well as by the EPA and other federal agen-
cies.?? FIFRA expressly defines “state,””?* but, significantly, fails to
define “political subdivisions” or “local agencies.”**

Most importantly for the purposes of this Note, FIFRA section
136v authorizes states to regulate the use of federally registered
pesticides:

(a) In general. A State may regulate the sale or use of any federally
registered pesticide or device in the State, but only if and to the extent
the regulation does not permit any sale or use prohibited by this Act.
(b) Uniformity. Such State shall not impose or continue in effect any
requirements for labeling or packaging in addition to or different from
those required under this Act.?®

Together with the definition of “state,” this provision was part of the
1972 amendments to FIFRA which transformed the statute into a
comprehensive regulatory statute.?® Because this provision only dele-
gates regulatory authority to ‘“states,” a number of local government
ordinances that controlled or restricted pesticide use were challenged
as being preempted by the federal pesticide scheme detailed in
FIFRA. Before the Supreme Court ruled in Mortier, federal and state
courts split on this question.

21 Id. § 136¢(f).

22 Section 136t(b) expressly requires the EPA to cooperate with the “Department of Agri-
culture, any other Federal agency, and any appropriate agency of any State or political subdi-
vision thereof, in carrying out the provisions of " FIFRA. Section 136f requires producers and
dealers of pesticides to furnish records of their operations to “any officer or employee of the
[EPA] or of any State or political subdivision, duly designated by the Administrator.” Section
136g provides for the inspection of establishments where pesticides are kept by officers or
employees of the EPA or any state designated by the EPA administrator. Section 136r(b)
authorizes the EPA administrator to establish a national pesticide monitoring plan “in cooper-
ation with other Federal, State, or local agencies.” Section 136u authorizes the EPA to enter
into cooperative agreements with states and Indian tribes. Section 136w(e) requires the EPA
to establish peer review protocols for scientific studies conducted by the EPA or “any State or
political subdivision thereof.” Finally, § 136w-1 allows a state to exercise *primary enforce-
ment responsibility for pesticide use violations™ if the EPA determines that the state is willing
and able to carry out that responsibility.

23 7U.S.C.S. § 136(aa). FIFRA applies to ““a State, the District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Islands, Guam, the Trust Territory of the Pacific Islands,
and American Samoa.”

24 Id. See also, Professional Lawn Care Ass’n v. Village of Milford, 909 F.2d 929, 931 (6th

Cir. 1990).
25 7 U.S.C.S § 136v. Section 136v(c) allows states limited authority to approve registration
for ““additional uses of federally registered pesticides . .. to meet special local needs.” Id.

26 Maryland Pest Control Ass’n v. Montgomery County, 646 F. Supp. 109, 110 (D. Md.
1986), aff 'd without opinion, 822 F.2d 55 (4th Cir. 1987); see People ex rel. Deukmejian v.
County of Mendocino, 683 P.2d at 1150 (Cal. 1984) (en banc).
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B.  Survey of Local Ordinances

Local governments regulate pesticide use in order “to fill gaps in
the federal-state regulatory scheme and to address particular health
problems suffered by their residents.”?’ Local governments typically
pass such ordinances in response to public outcry and immediately
identifiable threats. In 1977, after aerially-applied herbicides drifted
nearly three miles onto Mendocino County school buses, a voter initi-
ative banned the spraying of some pesticides.?® Similarly, the Board
of the Town of Casey, Wisconsin, passed an ordinance in 1985 requir-
ing a permit for aerial application of pesticides within the town limit.
The Board explained its motivation: “[T]he Washburn County Agri-
culture Committee has applied pesticides for the purpose of conifer
release to county forests within the Town of Casey.”?® In another
example, Lucy Stickan complained to her councilman that she did not
want her daughter or swimming pool exposed to pesticides; conse-
quently, her city passed an ordinance that required lawn-care compa-
nies to give abutting homeowners twenty-four-hour notice before
treating a lawn.*°

Local governments have made many attempts to control or restrict
pesticide application within their jurisdictions. Some municipalities
employ permitting systems and hearing boards which monitor the use
of federally registered pesticides.?' In other municipalities, property

27 Brief of Amici Curiae Village of Milford, Michigan, Mayfield Village, Ohio, and City of
Boulder, Colorado, Wisconsin Pub. Intervenor v. Mortier, 111 S. Ct. 2476 (1991) (No. 89-
1905) (LEXIS, Genfed library, Briefs file) (hereinafter Brief of Amici Curiae Village of
Milford, et. al.).

28 See 683 P.2d 1150. “In June 1979, the voters of Mendocino County approved an initia-
tive measure prohibiting the aerial application in the county of phenoxy herbicides, including,
but not limited to, 2,4,5-T, Silvex, 2,4-D and any matter containing the chemical Dioxin. The
ordinance contains an explanation of its purpose: ‘We find and declare that it is necessary to
prohibit the aerial application of phenoxy herbicides because of the dangers of drift, contami-
nation of food and water, and irrevocable harm to natural resources. The aerial application of
phenoxy herbicides, in light of said dangers, threatens the right of the people of Mendocino
County to be secure in their homes and to enjoy the peaceful, undisturbed use of private prop-
erty and public lands.”” Id. at 1152.

29 Petition for a Writ of Certiorari to the Supreme Court of Wisconsin, Appendix C, Wis-
consin Pub. Intervenor v. Mortier, 111 S. Ct. 2476 (1991) (No. 89-1905) (LEXIS, Genfed
library, Briefs file) (hereinafter Appendix C). The quoted language is from the preamble of
Town of Casey Ordinance No. 85-1, adopted Sept. 10, 1985.

30 The Plain Dealer, June 22, 1991, at 5B; Brief of Amici Curiae Village of Milford, et al.,
supra note 27. See also Professional Lawn Care Ass’n v. Mayfield Village of Milford, Ohio,
No. 1:89 CV 0867 (N.D. Ohio filed May 8, 1989). Ms. Stickan said, “I’m not a chemist, but
I'm a mother. Neighbors have a right to enjoy their yards, but I have a right to make sure my
yard is free from whatever is being sprayed in my area.” The Plain Dealer, June 22, 1991, at
5B.

3 E.g., Appendix C, supra note 29 (Town of Casey Ordinance No. 85-1); Brief of Amici
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law concepts such as trespass and nuisance prohibit pesticide use on
public lands and protect citizens against pesticide use.*> Similar to
Mendocino County, California, and Casey, Wisconsin, a number of
municipalities restrict aerial application of pesticides.>®> Finally, the
most extensive legislative activity in this area has concerned notice-
and-posting requirements.>* These requirements come in many
forms. Ordinances can “require commercial pesticide applicators to
provide information to the individuals who hire them to apply pesti-
cides[,] . . . require . . . the pesticide applicators [to] notify neighbors
of pesticide applications, . . . [or] extend such notice to individuals
with particular pesticide sensitivities [or] mandate the posting of pub-
lic notices in areas where pesticides have been applied.”?*
Ordinances challenged in state courts and lower federal courts
prior to the Supreme Court decision in Mortier mandated a mixed bag
of restrictions on aerial spraying and notice-and-posting require-
ments. Apparently, the restrictiveness of a given ordinance does not
resolve the preemption question. The California Supreme Court let

Curiae Village of Milford, et al., supra note 27 (citing ordinances passed by the towns of Hunt-
ington, New York, Wendell, Massachusetts and Lebanon, Maine).

32 Brief of Amici Curiae Village of Milford, et al., supra note 27 (citing ordinances passed
by the Village of Franklin Park, Illinois, and the towns of Limerick, Maine and Salisbury, New
Hampshire).

33 Brief of Amici Curiae Village of Milford, et al., supra note 27 (citing ordinances passed
by the City of Boulder, Colorado, Village of Wauconda, Illinois and numerous towns in
Maine).

34 Brief of Amici Curiae Village of Milford, et al., supra note 27. For example, Town of
Casey Ordinance No. 85-1, section 1.3, contains the following notice-and-posting
requirements:

(7) Notice. When a permit to apply pesticides is granted, or granted with conditions,

the permittee will post placards giving notice of the application(s).

(a) Each placard shall contain the words: “WARNING—AREA TREATED WITH
PESTICIDE” in one-inch block letters. The placards shall also contain, in letters at
least /s inch high, the intended date(s) and time(s) of application(s), the brand name
and generic component ingredients of the pesticide(s) used, and any label information
prescribing safe reentry time to the area of application.

(b) Placards shall be posted at least 24 hours prior to the intended application, or, in
the case of multiple applications of pesticide(s) to a single area, at least 24 hours prior
to the first such application. If the application date is changed, a new notice shall be
given as soon as reasonably possible prior to the application. Placards shall be main-
tained for at least 6 months after the last date of application allowed by the permit.
(c) If the application is to public lands; or to private lands subject to public use; or if
the application is to private lands not subject to public use, but the area to which
pesticides are applied is within 100 feet of a road, other public right-of-way, or land
not owned or controlled by the permittee; then notice shall be posted approximately
every '/a mile along the perimeter of the treated area and any normal access points
from roads or other public rights-of-way.

Appendix C, supra note 29.
35 Brief of Amici Curiae Village of Milford, et al., supra note 27.
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stand a local ordinance which completely prohibited all use of phe-
noxy herbicides,?® while the Fourth?” and Sixth3® Circuit Courts of
Appeals struck down ordinances that only imposed notice-and-post-
ing requirements. The Supreme Courts of Maine*® and California*°,
by holding that local ordinances were not preempted by FIFRA, have
affirmed the expectation that state courts would be less favorable to
federal preemption arguments. Yet, when the Wisconsin Supreme
Court reviewed the Town of Casey’s ordinance—an ordinance that
appears to have been prompted by aerial spraying of herbicides simi-
lar to those used in Mendocino County, California—the court found
the ordinance preempted by FIFRA without even mentioning the
California case.*!

C. The Road to Mortier: Lower Court Decisions

Preemption doctrine stems from the federal system of dual sover-
eigns.*> The U.S. Constitution resolves any conflict between federal
and state law by making federal law the “supreme law of the land.”*?
A question of congressional intent underlies the entire inquiry.*
Congress may preempt state and local law, either expressly or implic-

36 People ex rel. Deukmejian v. County of Mendocino, 683 P.2d 1150 (Cal. 1984) (en banc).

37 Maryland Pest Control Ass’n v. Montgomery County, 646 F. Supp. 109 (D. Md. 1986),
aff 'd without opinion, 822 F.2d 55 (4th Cir. 1987).

38 Professional Lawn Care Ass’n v. Village of Milford, 909 F.2d 929 (6th Cir. 1990).

39 Central Maine Power Co. v. Town of Lebanon, 571 A.2d 1189 (Me. 1990).

40 County of Mendocino, 683 P.2d at 1150.

41 Mortier v. Town of Casey, 452 N.W.2d 555 (Wis. 1990), rev'd sub nom. Wisconsin Pub.
Intervenor v. Mortier, 111 S. Ct. 2476 (1991). The Town of Casey ordinance was enacted in
response to the Washburn County Agriculture Committee’s use of 2,4-D, 2,4-DP, Glyphosate
and Picloram “for the purpose of conifer release to county forests.” Appendix C, supra note
29. The Mendocino County ordinance prohibited the use of “phenoxy herbicides, including,
but not limited to, 2,4,5-T, Silvex, 2,4-D and any matter containing the chemical Dioxin.”
County of Mendocino, 683 P.2d 1150, 1152 (Cal. 1984) (en banc). The principal use of these
herbicides in the county was “to retard hardwood growth in favor of conifer growth during
reforestation.” Id.

42 Michael Maher, Doctrine is Source of Debate: Preemption, Nat’l L.J., July 29, 1991, at 21.

43 U.S. Const. art. VI, cl. 2. The supremacy clause reads in full:

This Constitution, and the laws of the United States which shall be made in pursuance
thereof;, and all treaties made, or which shall be made, under the authority of the United
States, shall be the supreme law of the land; and the judges in every State shall be bound
thereby, anything in the Constitution or laws of the State to the contrary
notwithstanding.

Id

44 See, e.g., Wisconsin Pub. Intervenor v. Mortier, 111 S. Ct. 2476, 2481 (1991); R.J. Reyn-
olds Tobacco Co. v. Durham County, 479 U.S. 130, 140 (1986); Allis-Chalmers Corp. v.
Lueck, 471 U.S. 202, 208 (1985); Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 248 (1984);
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).
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itly.** In Rice v. Santa Fe Elevator Corp.,*¢ the Court outlined the
criteria necessary for a finding of implicit preemption:

The scheme of federal regulation may be so pervasive as to make rea-
sonable the inference that Congress left no room for the States to sup-
plement it. . . . Or the Act of Congress may touch a field in which the
federal interest is so dominant that the federal system will be assumed
to preclude enforcement of state laws on the same subject. . . . Like-
wise, the object sought to be obtained by the federal law and the char-
acter of obligations imposed by it may reveal the same purpose. . . .
Or the state policy may produce a result inconsistent with the objec-
tive of the federal statute.*’

Cases following Rice have grouped the criteria for non-express pre-
emption into two groups: 1) “implied preemption,” when Congress
has fully occupied the regulatory field and 2) “conflict preemption,”
where “* ‘compliance with both federal and state regulations is a physi-
cal impossibility,” . . . or where state law ‘stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of
Congress.” ’*®* When Congress legislates in an area traditionally occu-
pied by the states, a presumption exists that “historic police powers of
the States were not to be superseded by the Federal Act unless that
was the clear and manifest purpose of Congress.”*°

While the Supreme Court has consistently described the various
categories of preemption, lower courts are still free, subject to
Supreme Court oversight, to pick and choose between the preemption
categories. The wildcard appears to be a court’s determination of
whether Congress’ intent is “‘clear and manifest.” This determination
appears to be influenced by the value that the court places on the

45 Wisconsin Pub. Intervenor v. Mortier, 111 S. Ct. 2476, 2481 (1991) (citing Jones v. Rath
Packing Co., 430 U.S. 519, 525 (1977)). An example of express preemption can be found in 47
U.S.C.S. § 556(c), concerning the coordination of federal, state and local authority over cable
communications: “Except as provided in section 637 [47 U.S.C.S. § 557), any provision of law
of any State, political subdivision, or agency thereof, or franchising authority, or any provision
of any franchise granted by such authority, which is inconsistent with this Act shall be deemed
to be preempted and superseded.”

46 331 U.S. 218 (1947).

47 Id. at 230 (citations omitted).

48 Pacific Gas & Elec. Co. v. State Energy Resources Conservation and Dev. Comm’n, 461
U.S. 190, 204 (1983) (citing Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132,
142-143 (1963) and Hines v. Davidowitz, 312 U.S. 52, 67 (1941)); accord Wisconsin Pub.
Intervenor v. Mortier, 111 S. Ct. 2476, 2482 (1991); Silkwood v. Kerr-McGee Corp., 464 U.S.
238, 248 (1984). See generally Joan Newman, Note, A Consideration of Federal Preemption in
the Context of State and Local Environmental Regulation, 9 UCLA J. Envt’l. L. & Pol'y 97
(1990) (discussing federal preemption of state and local regulation of environmentally degrad-
ing projects on federal lands).

49 Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).
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“traditional power” of the state: The greater the value of the “tradi-
tional power,” the less inclined a court will be to discern a “clear and
manifest” congressional intent.

1. People ex rel. Deukmejian v. County of Mendocino®

In 1979, two years after phenoxy herbicides used by a forest prod-
ucts company had drifted onto school buses, residents of Mendocino
County, California, approved an initiative prohibiting the aerial use of
phenoxy herbicides in their county.’’ In response, the State of Cali-
fornia sought declaratory and injunctive relief in state court. They
claimed that both state and federal pesticide law preempted the local
ordinance.’> The California Supreme Court found in favor of the
county on both counts.*

In analyzing the federal preemption question, the court stated that
“Congress may preempt state authority by . . . express terms or,
absent explicit preemptive language, . . . [by] a scheme of federal regu-
lation so pervasive as to warrant the inference that Congress left no
room to supplement it.”** Interestingly, the court’s phrasing of fed-
eral preemption rules includes express and implied preemption but
excludes conflict preemption, a category that can come into play
where, as here, state regulation is not completely displaced. Because
FIFRA section 136v authorizes states to adopt more restrictive regu-
lations than Congress imposes, the court held that implied preemp-
tion based on the pervasiveness of the federal regulatory scheme was a
nonstarter.>> Thus, the only question remaining was whether Con-
gress, “by providing for further State regulation, ha[d] prohibited in
express terms a state from authorizing its local governmental entities
to participate in its regulatory program.”>®

FIFRA does not expressly prohibit states from delegating their reg-
ulatory power to local governments. Furthermore, California law
requires counties to protect the public health through local regula-
tions.”” Thus, according to the court, FIFRA’s language alone does

50 683 P.2d 1150 (Cal. 1984) (en banc).

51 Id. at 1152.

52 Id. at 1150.

53 Id. at 1151-52, 1157, 1161. Analyzing the state preemption argument is beyond the scope
of this Note.

54 Id. at 1159.

s5 Id.

56 Id. (emphasis added).

57 “A county may make and enforce within its limits ‘all local, police, sanitary, and other
ordinances and regulations not in conflict with general laws.” ” Id. at 1154 (quoting Cal. Const.
art. XI § 7). In addition, *‘the board of supervisors of each county shall take such measures as
may be necessary to preserve and protect the public health . . . including, if indicated, the
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not expressly preempt local regulation.”® Because section 136v only
refers to states, the legal maxim expressio unius est exclusio alterius
would appear to exclude local governments. Nevertheless, the court
held that this maxim did not work to exclude agents of the enumer-
ated parties.>®

Finally, and most importantly, the court held that the legislative
history of the 1972 amendments to FIFRA did not “demonstrate a
clear congressional intention to preempt traditional local police pow-
ers to regulate the use of pesticides or to preempt state power to dis-
tribute its regulatory authority between itself and its political
subdivisions.”®® The court traced FIFRA’s progression through vari-
ous House and Senate committees and found that congressional intent
was not clear enough to overcome the presumption in favor of local
police powers.®! The House Committee on Agriculture, which was
the first committee to consider section 136v, “rejected a proposal that
" would have permitted political subdivisions of the states to further
regulate pesticides.””®> The court interpreted this to mean that the
committee intended the section neither to authorize nor to prohibit
local regulation: Section 136v was merely giving states regulatory
authority, and the states, as always, had the discretion to distribute
regulatory power to their local agents as they saw fit.?

The next committee to consider the bill, the Senate Committee on
Agriculture and Forestry, reported that:

The Senate Committee considered the decision of the House Commit-
tee to deprive political subdivisions of States and other local authori-
ties of any authority or jurisdiction over pesticides and concurs with
the decision of the House of Representatives. Clearly, the fifty States
and the Federal Government provide sufficient jurisdictions to prop-
erly regulate pesticides. Moreover, few, if any, local authorities
whether towns, counties, villages, or municipalities have the financial
wherewithal to provide necessary expert regulation comparable with
that provided by the State and Federal Governments. On this basis
and on the basis that permitting such regulation would be an extreme
burden on interstate commerce, it is the intent that section 24 [section
136v], by not providing any authority to political subdivisions and

adoption of ordinances, regulations and orders not in conflict with general laws. . . .” Id. at
1154-55 (quoting Cal. Health & Safety Code § 450 (West 1990)).

58 Id. at 1158.

59 Id. at 1160.

60 Id,

6! Id. at 1160-61.

62 Id. at 1158 n.8 (paraphrasing H.R. Rep. No. 511, 92d Cong., st Sess. 16 (1971)).

63 Id. at 1160.
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other local authorities of or in the States, should be understood as
depriving such local authorities and political subdivisions of any and all
Jurisdiction and authority over pesticides and the regulation of
pesticides.**

The court accepted that this Senate committee’s intent to preempt
local regulation was clear. It explained, however, that the next com-
mittee to consider the bill (the Senate Committee on Commerce) had
worked out a compromise with the Agriculture and Forestry Com-
mittee which left the states the authority to allocate their regulatory
resources to local governments.®®

Thus, according to the California Supreme Court, the legislative
history of FIFRA did not clearly demonstrate a congressional intent
to preempt local regulation of pesticide use. More significantly, the
court found that when “properly analyzed,” FIFRA section 136v did
not clearly “preempt state power to distribute its regulatory authority
between itself and its political subdivisions.””®® In response to the
state’s federal preemption claim, the county had argued that “Con-
gress could not, consistent with the Tenth Amendment to the United
States Constitution, interfere with the states’ powers to distribute inte-
gral governmental functions among its agencies and permit state regu-
lation while prohibiting local.””®” Because the court decided that the
county ordinance was not preempted, it did not reach this Tenth
Amendment question.®® Nevertheless, the “integral governmental
function” argument is a consistent undercurrent in the court’s opin-
ion—the “state[’s] power to distribute its regulatory authority
between itself and its political subdivisions™® is the lens through
which the court views the legislative history of FIFRA. This lens is
so powerful that it allows the court to ignore the finding of the Senate
Committee on Agriculture and Forestry that its House equivalent had
decided “to deprive political subdivisions of States and other local
authorities of any authority or jurisdiction over pesticides.””® Once
the court chooses to view congressional action through the lens of

6 Id. at 1158-59 (emphasis added) (quoting Sen. Rep. No. 838, 92d Cong., 2d Sess. (1972),
reprinted in 1972 U.S.C.C.A.N. 3993, 4008).

65 Id. at 1161.

66 Id. at 1160.

67 Id. at 1158.

68 The Tenth Amendment reads “[t]he powers not delegated to the United States by the
Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the
people.” U.S. Const. amend. X.

% 683 P.2d at 1160.

7 Id. at 1158 (quoting Sen. Rep. No. 838, 92nd Cong., 2d Sess. (1972), reprinted in 1972
US.C.C.ANN. 3993, 4008). As discussed below, the Senate Committee on Commerce also
believed that the House committee had expressly prohibited local regulation of pesticide use.
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Tenth Amendment doctrine, its decision is foreordained. Curiously,
the court’s reliance on the “integral governmental function” doctrine
came only one year before the U.S. Supreme Court removed itself
from Tenth Amendment debate in Garcia v. San Antonio Metropolitan
Transit Authority.™

2. Maryland Pest Control Association v. Montgomery County’?

Just two months after County of Mendocino, the United States Dis-
trict Court for the District of Maryland adopted a different approach
to local pesticide regulation. Two Maryland counties had passed
ordinances requiring commercial applicators of federally-registered
pesticides to give information to their customers regarding the pesti-
cides used and to post warning signs on property where pesticides
were applied.”> Commercial pesticide applicators filed a suit seeking a
declaration that FIFRA preempted the ordinances.’® Rather than
attempting to pigeon-hole the preemption claim into one of express,
implied or conflict preemption, the district court judge queried
“whether the term ‘State’ as used in section 136v includes a State’s
political subdivisions. If it does, Prince George and Montgomery
Counties were authorized by section 136v to enact the ordinances in
question; if it does not, they were prohibited from doing so.””*

Judge Motz answered his query by explaining that “the evidence is
clear that Congress focused upon the very question here presented
and concluded that only States and not their subdivisions should be
authorized to regulate the sale and use of pesticides. This is evident
from the face of the statute itself.”’®¢ While numerous other sections
refer to states and political subdivisions, section 136v of FIFRA only
authorizes “a state” to regulate the sale or use of pesticides.”” Judge

71 469 U.S. 528, 546-47 (1985) (overruling the “traditional governmental function” test of
National League of Cities v. Usery, 426 U.S. 833 (1976), and holding that federal wage and
hour laws apply to local governments). See Professional Lawn Care Ass’n v. Village of
Milford, 909 F.2d 929, 933 n. 4 (6th Cir. 1990), vacated and remanded, 111 S. Ct. 2880 (1991),
rev'd, 937 F.2d 609 (6th Cir. 1991).

72 646 F. Supp. 109 (D. Md. 1986) (Motz, J.), aff 'd without opinion, 822 F.2d 55 (4th Cir.
1987).

73 Id. at 113.

74 Id. at 110.

75 Id. at 111.

7 Id.

71 See, eg., 7 U.S.C. § 136d(g) (1988) (a person in possession of a pesticide for which regis-
tration is canceled “shall notify the Administrator and appropriate State and local officials™);
§ 136f(b) (inspection of an establishment’s records by an officer or employee of the EPA or
“any State or political subdivision, duly designated by the Administrator”); § 136g(a)(1)
(inspection of an establishment containing pesticides by an officer or employee of the EPA or
“any State duly designated by the Administrator”); § 136r(b) (EPA shall formulate a national
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Motz held that when Congress intended local governments to have
power it said so, and, in this instance, Congress did not say so.”

Judge Motz disagreed with the California court’s interpretation of
FIFRA legislative history, holding that “the legislative history could
not be more clear.””® President Nixon submitted to the House the bill
that later became the FIFRA amendments with the following perti-
nent language: “[N]othing in this Act shall be construed as limiting
the authority of a State or a political subdivision thereof to regulate the
sale or use of a pesticide within its jurisdiction . . . .”*® When the
House Committee on Agriculture reported the bill out of committee,
it had deleted the emphasized language, and it stated in its report that
“ ‘the Committee rejected a proposal which would have permitted
political subdivisions to further regulate pesticides on the grounds
that the 50 States and the Federal Government should provide an
adequate number of regulatory jurisdictions.” ”’®' Next, Judge Motz
cited the Senate Committee on Agriculture and Forestry report cited
in County of Mendocino,** and concluded, as did the California court,
that the committee’s intent to preempt was clear.®

Finally, Judge Motz considered the effect of the ‘“compromise”
reached between the Senate Committee on Agriculture and Forestry
and the Senate Committee on Commerce. When the latter committee
reported the bill out, it contained an amendment authorizing local
governments to regulate pesticide use. The Commerce Committee
acknowledged in its report that the House committee had explicitly
prohibited local governments from regulating pesticides, but it
believed that local regulation should be permitted so that local gov-

monitoring plan “in cooperation with other Federal, State, or local agencies™); § 136r(c) (mon-
itoring of pesticide usage “shall be carried out in cooperation with other Federal, State, and
local agencies™); § 136t(b) (EPA “shall cooperate with Department of Agriculture, any other
Federal agency, and any appropriate agency of any State or any political subdivision thereof,
in carrying out the provisions of this subchapter™); § 136w(e) (EPA to provide protocols for
peer review of scientific studies done by the EPA “‘or any other Federal agency, or] any State
or political subdivision thereof ).

78 646 F. Supp. at 111.

” I1d

80 Id. at 111-12 (emphasis added) (quoting H.R. 4152, 92d Cong., 1st Sess. § 19(c) (1971),
reprinted in Hearings on Federal Pesticide Control Act of 1971 Before the House Committee
on Agriculture, 92d Cong., 1st Sess. 904 (1971)).

81 Id. at 112 (quoting H.R. Rep. No. 511, 92d Cong., 1st Sess. 16 (1971)). Note that the
California Supreme Court cited to the first portion of this statement—*‘rejected a proposal that
would have permitted political subdivisions of the states to further regulate pesticides”—but
did not cite the rest of the sentence. See supra note 62 and accompanying text.

82 See supra notes 64-65 and accompanying text.

83 646 F. Supp. at 112,
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ernments could “meet their own specific needs.”®* The Agriculture
and Forestry Committee responded that the federal government and
the fifty states represent a sufficient regulatory base, and that they
should therefore preempt the field.3> After two months of negotia-
tions, the two Senate committees worked out an agreeable compro-
mise.?® The Commerce Committee language giving local
governments the authority to regulate pesticide use was deleted in the
substitute bill. On the Senate floor, the Commerce Committee
amendment was again offered, but the amendment was rejected.?’
The substitute bill was adopted and, “[w]ith the unanimous consent of
the Senate, Senator Allen inserted in the Congressional Record an
excerpt from Senate Report No. 92-838 [the Senate Committee on
Agriculture and Forestry report], which included the statement that
FIFRA ‘should be understood as depriving such local authorities and
political subdivisions of any and all jurisdiction and authority over
pesticides and the regulation of pesticides.” *%¢

Thus, after examining the legislative history, Judge Motz deter-
mined that Congress intended to preempt pesticide regulation by local
governments.?® “Principled decision-making and respect for the
integrity of the legislative process compel the conclusion that Con-
gress knew and meant what it was doing.”*® The Maryland counties
cited County of Mendocino for the proposition that the court should
require clear and manifest evidence before assuming that Congress
intended to invade a state’s sovereign power to delegate regulatory
power to its municipalities, but Judge Motz answered that the evi-
dence was clear. Instead of viewing the legislative history through the
lens of “traditional governmental functions,” Judge Motz deferen-
tially assumed that Congress knew what it was doing.

3. Professional Lawn Care Association v. Village of Milford®!

In 1986, the Village of Milford, Michigan, enacted an ordinance
requiring commercial pesticide users to follow various notice-and-

84 Jd. (quoting S. Rep. No. 970, 92d Cong., 2d Sess. 27 (1972), reprinted in 1972 U.S.C.A.N.
4092, 4111).

85 Id. (quoting S. Rep. No. 838, 92d Cong., 2d Sess., pt. 2, at 4 (1972), reprinted in 1972
U.S.C.C.A.N. 3993, 4026).

86 Id. at 112-13.

87 Id. at 113.

88 /d. (quoting 118 Cong. Rec. 32256 (1972)).

89 Id.

90 Id.

91 909 F.2d 929 (6th Cir. 1990), vacated and remanded, 111 S. Ct. 2880 (1991), rev'd, 937
F.2d 609 (6th Cir. 1991).
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posting requirements.”> The Professional Lawn Care Association
filed suit, and the district court enjoined the village from enforcing the
ordinance on the grounds that FIFRA impliedly preempted.®® The
Sixth Circuit Court of Appeals affirmed.**

The Sixth Circuit briefly discussed the regulatory scheme of
FIFRA, including the delegation of power to the states in section
136v, and mentioned that Michigan, pursuant to section 136v, had
enacted its own Pesticide Control Act in 1976, thus subjecting com-
mercial pesticide regulators to extensive federal and state regulation.®®
The court then outlined the various categories of express, implied and
conflict preemption.®® The court quickly dismissed express preemp-
tion as an option because it believed the issue could be resolved only
by looking to see whether Congress impliedly had preempted local
regulation.®’

The court reviewed the conflicting opinions in County of Mendocino
and Maryland Pest Control and held that the 1972 amendments of
FIFRA evinced congressional intent to preempt local pesticide regu-
lation.”® First, the court found that local regulation was impliedly
preempted in 1972 because Congress had occupied the regulatory field
when it “cast a regulatory net over pesticides and their use, in part by
giving the EPA enforcement authority over the use, sale and labeling
of pesticides.””® Second, the Sixth Circuit criticized the California
Supreme Court for ignoring the distinctions Congress drew in the
statutory language between ‘‘state governments and agencies” and
“political subdivisions and local authorities.”'® When * ‘Congress
includes particular language in one section of a statute but omits it in
another section of the same Act, it is generally presumed that Con-
gress act[ed] intentionally and purposely in the disparate inclusion or
exclusion.” ' Third, the court held that local regulation of pesticide
use would conflict with the purposes of Congress by allowing “the

92 Id. at 929-30.

93 Id. at 930.

94 Id. at 934.

95 Id. at 930-31 (citing Mich. Comp. Laws Ann. §§ 286.551-.581 (West 1979 & Supp.
1990)).

96 Id. at 932. See supra notes 42-49 and accompanying text.

97 Id. at 933.

9% Id at 933-34.

99 Id. at 933. The court went on to state that “the Mendocino County view that Congress
only entered the field of pesticide regulation already occupied by state and local governments
is, at best, strikingly inconsistent with the undisputed legislative intent.” Id.

100 14,

101 14. at 933-34 (quoting Russello v. United States, 464 U.S. 16, 23 (1983) (quoting United
States v. Wong Kim Bo, 472 F.2d 720, 722 (5th Cir. 1972))).
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uniformity and comprehensiveness Congress sought to establish
through FIFRA to be lost in the muddle of thousands of local stan-
dards and regulations.”'%? In the end, the court concurred with Judge
Mosk’s determination that the legislative history of FIFRA clearly
demonstrated Congress’s intent to preempt local pesticide use.!??

The court acknowledged the existence of a presumption against
preemption of local police powers, but stated that this presumption
could be rebutted, as it was in this case, by showing that Congress
impliedly preempted local power or that local power conflicted with a
federal statute’s objectives.'® While the California Supreme Court
was concerned with protecting traditional local police powers to regu-
late pesticide use and a state’s powers to “distribute its regulatory
authority between itself and its political subdivisions,”!%® the Sixth
Circuit only addressed preemption of the former. As far as the latter
issue was concerned, the Sixth Circuit simply noted in a footnote that
the County of Mendocino case was decided prior to Garcia.'%

Where the California court conceived of a field capable of occupa-
tion by both state and local power and federal regulation, the Sixth
Circuit saw Congress casting a net over the entire field, thus sweeping
local police power onto the sidelines. Once a court accepts the latter
metaphor, the power of a presumption in favor of local police power
is inexorably weakened because the metaphor implies that a local
police power is in an inferior position.

4. Central Maine Power Company v. Town of Lebanon'®’

Central Maine Power Company (CMP) sprayed chemical herbi-
cides in an effort to control vegetation growth along a high voltage
transmission line corridor running through Lebanon.!”® In 1983,
Lebanon enacted an ordinance stipulating that commercial appliers
could use herbicides only after obtaining approval in a town meeting
vote.'” CMP subsequently requested approval of its applications, but
the town refused. In its ensuing suit, CMP argued that FIFRA pre-
empted the ordinance.''® In Central Maine Power, the Supreme Judi-

102 Id, at 934.

103 14,

104 1d.

105 See supra text accompanying note 60.

106 909 F.2d at 933 n.4 (citing Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528,
546-47 (1985)).

107 571 A.2d 1189 (Me. 1990).

108 /4. at 1190.

109 Jd. at 1190-91.

10 Jd. at 1191.
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cial Court of Maine held that the Town of Lebanon’s ordinance was
valid and not preempted by FIFRA. Permitting local regulation, the
court explained, is “ ‘consistent with the historical view of state sover-
eignty and the state’s freedom to distribute regulatory power between
itself and its political subdivisions.” ”’!!!

CMP argued two points. First, the local ordinance was preempted
because the grant of power to “a state” in section 136v evidenced
Congress’s intent to preempt local regulation; and second, the legisla-
tive history of FIFRA, as laid out in Maryland Pest Control, clearly
demonstrated Congress’s intent to preempt local regulations.!'> The
court’s overwhelming deference to “traditional notions of state sover-
eignty”!!? led to the demise of these arguments. Indeed, the court
began its analysis of CMP’s first claim by stating that ““as a general
principle, a state is free to delegate any power it possesses to its polit-
ical subdivisions.”!'* Following from this proposition, the court cited
Hillsborough County, Florida v. Automated Medical Laboratories,
Inc.'*> to support its circularly incongruous argument that “ ‘for the
purposes of the Supremacy Clause, the constitutionality of local ordi-
nances is analyzed in the same way as the [sic] statewide laws.” !¢
Because FIFRA authorizes states to regulate pesticide use, the consti-
tutionality of statewide regulation is beyond question. Since local reg-
ulations are “analyzed in the same way as the [sic] statewide laws,”!!?
their constitutionality is similarly clear. CMP’s first argument, which

1t Id. at 1193 (quoting COPARR, Ltd. v. City of Boulder, 735 F.Supp. 363, 367 (D. Colo.
1989), aff 'd, 942 F.2d 724 (10th Cir. 1991)).

112 Id. at 1192, 1193 (relying on Maryland Pest Control Ass’n v. Montgomery County, 646
F. Supp. 109 (D.Md. 1986), aff 'd without opinion, 822 F.2d 55 (4th Cir. 1987)).

Y3 Id. at 1192.

14 14

115 471 U.S. 707 (1985).

116 571 A.2d at 1192 (quoting Hillsborough County, 471 U.S. at 713).

117 Jd. The Hillsborough County ordinance imposed donor testing and recordkeeping
requirements beyond those contained in FDA regulations relating to blood plasma donation.
The Supreme Court held that the ordinance was not preempted by the FDA regulations. In
doing so, it stated that preemption doctrine could be applied to local regulation in the same
way as it is applied to state regulation. 471 U.S. at 713 (citing City of Burbank v. Lockheed Air
Terminal, Inc., 411 U.S. 624 (1973)). The Maine court takes this proposition out of context,
though, because there was no attempt in Hillsborough County to delegate power to a state
while limiting local authority. Hillsborough County asked whether a state or a local govern-
ment was preempted by the FDA.

Similarly, in City of Burbank, relied on in Hillsborough County, the Supreme Court invali-
dated a Burbank ordinance that prohibited jet aircrafts from taking off from the Hollywood-
Burbank Airport between the hours of 11 p.m. and 7 a.m. because the Federal Aviation Act
and the Noise Control Act preempted state and local control over aircraft noise. 411 U.S. at
625-26. Again, the rule cited by the Maine court was reasonable because local governments
and state governments were on an equal footing under the federal regulation, because both
were preempted.
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could not overcome the presumption against preempting local police
powers, was accordingly dismissed.'!®

Likewise, the court dismissed CMP’s second argument which
focused on the clear expression of congressional intent in the FIFRA
legislative history. Rather than re-examining FIFRA'’s legislative his-
tory, the Maine court noted the conflict between the Maryland Pest
Control and County of Mendocino courts, and sided with the latter
court’s approach. The Maine court emphasized the traditional power
of local governments to regulate health and safety matters and the
power of states to distribute regulatory power among their political
subdivisions.!!® Apparently, the legislative history was ambiguous
simply because these powers were important.

5. Mortier v. Town of Casey'*°

The Wisconsin Supreme Court faced an ordinance similar to those
in County of Mendocino and Central Maine Power, but unlike those
courts, it found the ordinance preempted by FIFRA.!?' The court
stated that its role was to look for congressional intent.'?> The court
recognized that the Tenth Amendment protected Wisconsin’s sover-
eignty—a strong undercurrent in the County of Mendocino decision—
but noted that there was “no intimation in the record that the enact-
ment of FIFRA was not a proper and constitutional exercise of the
legislative power of the United States.”’?* It decided, therefore, that
the Supremacy Clause, not the Tenth Amendment, was the control-
ling constitutional provision.'>* Under the Supremacy Clause, the
issue became whether Congress had expressly or impliedly preempted
the local regulation.!?’

Two aspects of the court’s detailed analysis of federal preemption
doctrine deserve notice. First, the court relied upon the City of Bur-
bank case to demonstrate how Congress can impliedly preempt state
authority by pervasively occupying the regulatory field in a way that,

118 571 A.2d at 1192.

119 Id. at 1193. The court also relied upon COPARR, Ltd. v. City of Boulder, 735 F.Supp.
363 (D. Colo. 1989), aff ’d 942 F.2d 724 (10th Cir. 1991), which held that a Boulder, Colorado,
ordinance was not preempted by FIFRA.

120 452 N.W.2d 555 (Wis. 1990).

121 Id. at 555. See supra notes 29 and 41 and accompanying text for a description of the
Town of Casey’s ordinance at issue.

122 Id. at 556 (citing Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)).

123 Id. at 556.

124 J4

125 Id. at 556-57.
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although implicit, is also manifest and clear.'?® Significantly, the
Supreme Court looked to the legislative history of the federal law in
City of Burbank in order to discern Congress’ clear intent.!?” Second,
the court recognized that it was constitutionally required to presume
that state authority was not preempted unless Congress made its
intent clear. However, the court explained:

If the presumption is taken literally, anything less than a forthright
preemption statement is ambiguous and traditional state powers must
be allowed to stand. While this is an attractive and logical option, it
is not the law, for almost all preemption opinions of the Supreme
Court [of the United States] deal with ambiguities where there is no
express preemptive statement in respect to congressional intent.'?®

Even though the court explained the doctrines of express, implied
and conflict preemption in some detail, its holding did not expressly
rely on any of these categories.'”” From the court’s discussion,
including its extensive reference to the City of Burbank case, it seems
apparent that the court based its decision on implied preemption
grounds. According to the court, the FIFRA language is merely
“indicative” of Congress’s intent to preempt local regulation; none-
theless, the language, “coupled with the legislative peregrinations of
the pesticide bill, unmistakably demonstrate[s] the intent of congress
to preempt local ordinances such as that adopted by the Town of
Casey.”!3®  Thus, the legislative history reveals that Congress occu-
pied the field of pesticide regulation when it adopted the 1972 amend-
ments to FIFRA. Congress then returned a limited grant of authority
to the states and the states alone. As the court explained:

In effect, this is a declaration of negative preemption, ie., it is reason-
able to conclude that this provision [section 136v] was inserted for the
express purpose of negating any possible implied intent to preempt
state regulations. From this alone, it is possible to infer that regula-
tion by other governmental entities not protected from preemption by
[section 136v] is preempted.'*

By going to the essence of preemption doctrine—the intent of Con-
gress—while greatly ignoring the categories established by U.S.
Supreme Court precedent, the Wisconsin Supreme Court left itself

126 Id. at 557 (citing City of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624 (1973)).
See supra note 117 for a description of the City of Burbank case.

127 Id. at 557.

128 J4

129 Id. at 557, 561.

130 Id, at 557, 559.

131 Id. at 559-60.
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open to reversal. By ignoring the favored categories, the court’s opin-
ion was reduced to the simple argument that Congress intended to
preempt local regulation because it repeatedly said so when it enacted
the 1972 amendments. Despite the argument’s ostensible strength,
the dissent points out that * ‘legislative history can be cited to support
almost any proposition, and frequently is.’ 132

II. THE U.S. SUPREME COURT RULES: WISCONSIN PuBLIC
INTERVENOR V. MORTIER!*?

When the Supreme Court granted certiorari to the petitioners in
Mortier, both state and federal courts were split on the question of
whether FIFRA preempted local pesticide regulation. The California
Supreme Court ignored conflict preemption and dismissed implied
preemption.’** This left only a claim of express preemption based
upon implied congressional intent which the court found easy to dis-
miss.!*> The California court held that the language of FIFRA and
the expressions of various congressional committees were insuffi-
ciently clear to overcome the strong presumption against preemption
of local and state authority.!*®¢ The Supreme Judicial Court of Maine
agreed, holding that Congress’s intent was not expressed clearly
enough to overcome “traditional notions of state sovereignty.”!?’

In contrast, the U.S. District Court for the District of Maryland
simply asked whether Congress intended to preempt the local ordi-
nance at issue, and deferentially decided that Congress’ intent was
clearly expressed in both the FIFRA language and the legislative his-
tory.'*® The Sixth Circuit recognized a presumption against preemp-
tion, but went on to rebut this presumption and invalidate the local
regulation based on grounds of both implied and conflict preemp-
tion.'** Finally, the Wisconsin Supreme Court noted that statutory
language and legislative history can provide evidence of implied pre-
emption. The Wisconsin court used these tools to hold that Congress

132 I4. at 564 (Abrahamson, J., dissenting) (quoting Wallace v. Christensen, 802 F.2d 1539,
1559 (9th Cir. 1986) (Kozinski, J., dissenting)).

133 111 S. Ct. 2476 (1991).

134 People ex rel. Deukmejian v. County of Mendocino, 683 P.2d at 1159; see supra notes
50-71 and accompanying text.

135 County of Mendocino, 683 P.2d at 1159.

136 Id. at 1160-61.

137 Central Maine Power Co. v. Town of Lebanon, 571 A.2d 1189, 1192 (Me. 1990); see
supra notes 107-119 and accompanying text.

138 Maryland Pest Control Assoc. v. Montgomery County, 646 F. Supp. 109, 111-13 (D.
Md. 1986), aff 'd, 822 F.2d 55 (4th Cir. 1987); see supra notes 72-90 and accompanying text.

139 Professional Lawn Care Assoc. v. Village of Milford, 909 F.2d 929, 933-34 (6th Cir.
1990); see supra notes 91-106 and accompanying text.
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impliedly preempted the field of pesticide use regulation when it
amended FIFRA in 1972.1%

The United States Supreme Court could have adopted the reason-
ing of any of these decisions. Instead, the Court took shelter behind
the rigid structure of its preemption doctrine. It issued a formalistic
opinion that appeared to adopt the petitioners’ arguments that protec-
tion of state and local autonomy is so important that it requires a
presumption against preemption.'*! According to the Court, over-
coming this presumption requires nothing less than a clear preemp-
tion statement in the FIFRA language itself.'*

A. Express Preemption

The Court first held that FIFRA does not expressly preempt local
regulation of pesticide use.'** Because the text of FIFRA contains no
language expressly preempting local regulation, it would seem likely
that any request for relief under this theory would receive a one-sen-
tence rebuff. Instead, the Court read the Wisconsin Supreme Court’s
opinion as finding grounds for express preemption in the text and leg-
islative history of FIFRA and responded by discussing express pre-
emption at length.'** This lengthy discussion was arguably
unnecessary because the Wisconsin court’s opinion does not in fact
rely on a theory of express preemption. While the Wisconsin court
did not explicitly couch its opinion in terms of the categories of pre-
emption, its attempt to glean the intent of Congress from the statu-
tory text and legislative history shows that it was relying on the
doctrine of implied preemption.!*s

Nevertheless, the Court began its criticism of express preemption
by stating that “there was no suggestion that absent the two critical

140 Mortier v. Town of Casey, 452 N.W. 2d 555 (Wis. 1990); see supra notes 120-132 and
accompanying text.

141 See Brief of Petitioners, Wisconsin Pub. Intervenor v. Mortier, 111 S. Ct. 2476 (1991)
(No. 89-1905) (LEXIS, Genfed library, Briefs file). The petitioners argued that implied pre-
emption is only “clear and manifest” when express preemption occurs. Id. Regarding the use
of legislative history, the petitioners argued:

It must first be said that it is a legislature’s responsibility to enact legislation, and not for
its committees or individual legislators to interpret it. A committee report interpreta-
tion of a previous bill by a group of legislators is a frail substitute for insertion of an
express amendment in legislation that is later voted on.
Id. (footnote deleted). Although the Supreme Court appeared to carefully explicate each cate-
gory of its traditional preemption doctrine, the result it reached clearly follows this claim by
the petitioners.

142 See Mortier, 111 S. Ct. at 2481-82.

143 Id. at 2482-84.

144 Jd. at 2482.

145 See supra notes 129-131 and accompanying text.



262 Virginia Environmental Law Journal [Vol. 11:241

sections [136v and 136(aa)], FIFRA was a sufficiently comprehensive
statute to justify an inference that Congress had occupied the field to
the exclusion of the States. Nor have the respondents argued in this
Court to that effect.”’*® It is true that respondents never claimed that
Congress expressly preempted local regulation. However, the Court’s
characterization of respondents’ position ignores the fact that the
respondents used the majority of their brief to argue that Congress
had impliedly preempted local regulation in 1972 by occupying the
field of pesticide regulation.'*’ Instead of using the format of sections
136v and 136(aa) as the basis of an express preemption argument, the
respondents used them merely as supporting evidence for their
implied preemption argument. By reading the respondents’ argument
as an inadequate express preemption argument, the Court gave short
shrift to the respondents’ actual claim of implied preemption.

The Court first responded to the express preemption argument it
saw by holding that the references in sections 136v and 136(aa) to “a
state” were “wholly inadequate to convey an express preemptive
intent on its own. . . . Mere silence, in this context, cannot suffice
to establish a ‘clear and manifest purpose’ to preempt local author-
ity.”'*® The Court believed that Congress gave states regulatory
authority with this language and that the states, in turn, retained their
traditional discretion to allocate authority among their
subdivisions.'*’

The Court also rejected the respondents’ argument'*® that the

146 Mortier, 111 S. Ct. at 2482-83.

147 Brief for the Respondents, Wisconsin Pub. Intervenor v. Mortier, 111 S. Ct. 2476 (1991)
(No. 89-1905) (LEXIS, Genfed library, Briefs file). The respondents argued that “FIFRA
creates a federal program which can be supplemented by state regulation to meet local needs.
Independent regulation by local governments is incompatible with this regulatory scheme and
is preempted.” Id. See infra notes 168-177 and accompanying text for evaluation of respon-
dents’ “field preemption” argument.

148 Mortier, 111 S. Ct. at 2483.

149 Id. The Court believed that the subdivisions were subsumed within the meaning of
“state,” as defined in § 136v(a), because “political subdivisions are components of the very
entity the statute empowers.” Id. This argument makes sense if the debate is over whether the
states could use local agencies to help it register pesticides according to state guidance. How-
ever, in this case local government is not acting as an agent, but as an independent regulator.
Notwithstanding the Court’s reading, there exists an arguable difference between a state using
its political subdivisions as soldiers to carry out its orders and a state telling its political subdi-
visions to take whatever actions they believe necessary to protect their local interests.

150 Respondents made an implied preemption argument relying on a regulatory/non-regula-
tory distinction implicit in FIFRA. The Court treated this argument, though, as an express
preemption claim. Respondents argued:

Congress gave “States” the authority to issue experimental use permits, § 136¢(f); to
certify pesticide applicators, § 136i(a)(2); to receive exemptions for emergency condi-
tions, § 136p; to enter into cooperative grant-in-aid agreements with EPA for enforce-
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structure of FIFRA as a whole evidenced Congress’ intent to delegate
regulatory authority to states alone and non-regulatory authority to
both states and local subdivisions.'®! The Court relied on section
136t(b),!** section 136f(b)'** and section 136u(a)(1)'** to argue that
Congress did not clearly intend to draw regulatory and non-regula-
tory distinctions between “a state” and “a state or political subdivi-
sion” when it used these terms.'*> The Court argued that section 136t
supports the petitioners’ position because it refers to cooperation with
state and local government agencies and does not expressly preempt a

ment, training and administration, § 136u; and to exercise primary enforcement
authority for pesticide use violations provided the state has adequate laws regulating
pesticide use, § 136w-1(a).

By way of contrast, the authority given to “States or any political subdivision
thereof ” is very limited. “Political subdivisions” may inspect books and records,
§ 136f(b); cooperate in conducting monitoring activities, § 136r; and cooperate in “car-
rying out the provisions of this subchapter, and in securing uniformity of regulations,”
§ 136t(b). . . .

Brief for the Respondents, supra note 147.

The respondents went on to argue that:

Only a “State” has the authority to register a pesticide for uses beyond those authorized
in the EPA registration to meet “special local needs.” 7 U.S.C. § 136v(c). Thus, Con-
gress chose to address such local needs through states rather than local governments. If
local governments could independently regulate to meet local needs, there would have
been no need for Congress to authorize state control of local use. Only a “State” (and
Indian tribes) may enter into cooperative grant-in-aid agreements with EPA for
enforcement, training and administration, § 136u. Such agreements are not available to
local governments. Finally, only a “State” may exercise primary enforcement for pesti-
cide use violation, and then only if the program is deemed adequate by EPA, § 136w-1.
Local governments were not given the option to enforce the provisions of FIFRA.
Brief for the Respondents, supra note 147, n.16.

151 Mortier, 111 S. Ct. at 2483.

152 Section 136t(b) reads: “(b) Cooperation. The Administrator shall cooperate with the
Department of Agriculture, any other Federal agency, and any appropriate agency of any State
or any political subdivision thereof, in carrying out the provisions of this Act, and in securing
uniformity of regulations.” (Emphasis added).

153 Section 136f(b) reads in relevant part:

(b) Inspection. For the purposes of enforcing the provisions of this Act, any . . . [person]
who sells . . . any pesticide or device subject to this Act, shall, upon request of any officer
or employee of the Environmental Protection Agency or of any State or political subdivi-
sion, duly designated by the Administrator, furnish or permit such person at all reason-
able times to have access to, and to copy: (1) all records showing the delivery,
movement, or holding of such pesticide or device, including the quantity, the date of
shipment and receipt, and the name of the consignor and consignee; or (2) in the event
of the inability of any person to produce records containing such information, all other
records and information relating to such delivery, movement, or holding of the pesticide
or device. (Emphasis added).

134 Section 136u(a)(1) reads in relevant part: “(a) Cooperative agreements. The Administra-
tor may enter into cooperative agreements with States and Indian tribes—(1) to delegate to any
State or Indian tribe the authority to cooperate in the enforcement of this Act . . . .”

155 Mortier, 111 S. Ct. at 2483-84.
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local government’s enforcement powers.'*¢ Moreover, while section
136f(b) requires pesticide registrants to make their records available
to any employee of a political subdivision designated by the EPA,'%’
section 136u(a)(1) only authorizes the EPA to delegate enforcement
authority to a state or an Indian tribe'**—an anomaly that defeats,
according to the Court, respondents’ argument that Congress chose
its terms carefully.'>® Yet, the language the Court pulls from section
136u(a)(1) is part of a section granting the EPA discretionary author-
ity to enter into cooperative agreements.'® The Court’s reading of
this language makes a cooperative agreement a condition precedent
for authority to designate employees as records inspectors under sec-
tion 136(f). A more plausible reading would view section 136f and
section 136g as authorizing inspections as long as the EPA has
approved the inspecting agency,'®' and would view section 136u as
authorizing the creation of a closer working relationship than the stat-
ute otherwise requires if the EPA and a state find such a relationship
mutually beneficial.'®> The Court adopted a less plausible reading

156 Jd. at 2483. To support respondents’ claim, § 136t would need to have read: “The
Administrator shall cooperate with states in carrying out regulatory provisions and with polit-
ical subdivisions in carrying out nonregulatory provisions.”

Additionally, while the Court noted that the language does not expressly preempt local
regulation, the respondents did not argue that it does, but rather that Congress carefully used
the term ‘“political subdivision” when it wanted political subdivisions to be involved, and it
carefully did not use this term when it did not want political subdivisions involved. Again, as
the Court here is refuting respondents’ express preemption claim, the implications of respon-
dents’ claim are lost on the Court.

157 See supra note 153.

158 See supra note 154.

159 Mortier, 111 S. Ct. at 2483-84.

10 See supra note 154.

161 The Court ignores the distinctions made in §§ 136f and 136g between inspections of
records and inspections of establishments where pesticides are located. Section 136f allows
employees of a state or a political subdivision to inspect records. Section 136g allows employ-
ees of states to actually enter an establishment and make an on-site inspection but makes no
reference to employees of political subdivisions. This distinction makes sense because an on-
site inspection is more demanding upon a company and raises more intricate constitutional
concerns. If the language of § 136g is read to include political subdivisions, then the distinc-
tion drawn by Congress in these two sections is meaningless. In fact, the section allowing for
on-site inspections would make the narrower provision for record inspection completely
redundant.

162 Ostensibly to create an incentive for states to enter into cooperative agreements with the
EPA, Congress amended FIFRA in 1978 to, inter alia, add the following language to
§ 136u(a):

Effective with the fiscal year beginning October 1, 1978, there are authorized to be
appropriated annually such funds as may be necessary for the Administrator to provide
through cooperative agreements an amount equal to 50 percent of the anticipated cost
to each State or Indian tribe, as agreed to under such cooperative agreements, of con-
ducting training and certification programs during such fiscal year.
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which supported a decision protecting state authority.

Finally, the Court followed the County of Mendocino line of cases
to reject the Wisconsin court’s argument that the legislative history of
the 1972 amendments to FIFRA evinces Congress’s intent to preempt
local pesticide regulation.'®® The tone of the Court’s introduction to
this analysis reveals much: “Mortier, like the court below and other
courts that have found pre-emption, attempts to compensate for the
statute’s textual inadequacies by stressing the legislative history.”!¢*
The Court appears to be saying, in essence, that the language of the
statute does not expressly preempt local regulation, but that the
respondents have the temerity to suggest that Congress’s intent, not
clear in the statutory language, can be clearly discerned from the
enactment process.'®> Again, the Court’s rejection of what it read to
be an express preemption argument is in fact a rejection of a state-
ment of the doctrine of implied preemption.'®® The Court did directly
refute the respondents’ reading of the legislative history, finding
important the fact that, whatever the merit of the claims concerning
the preemptive effect of section 136v, “[n]one of the Committees men-
tioned asserted that FIFRA pre-empted the field of pesticide
regulation.” !¢’

163 Mortier, 111 S. Ct. at 2484,

164 Jd.

165 The Court’s brief overview of the legislative history is explained in a footnote:

Even if § 136v were sufficiently ambiguous to justify reliance on legislative history, the
meaning a committee puts forward must at a minimum be within the realm of meanings
that the provision, fairly read, could bear. . . . No matter how clearly its report purports
to do so, a committee of Congress cannot take language that could only cover ‘flies’ or
‘mosquitoes’, and tell the courts that it really covers ‘ducks.’

Mortier, 111 S. Ct. at 2485 n.4.

Thus, even if every committee report contained a passage unequivocally stating that the
committee members intended § 136v to preempt local pesticide regulation, the Court still
would have found in favor of petitioners.

166 The remainder of the Court’s explanation of the legislative history tracks the County of
Mendocino description (see supra notes 60-71 and accompanying text) except that it places an
even more positive gloss upon the committee reports and floor debates than did the California
Supreme Court. In short, the Court decided that the House and Senate committees had agreed
to disagree over whether FIFRA preempted local regulations. Mortier, 111 S. Ct. at 2484.

Petitioners had argued in their brief that the “agreement to disagree” was a result of the
highly-charged political nature of the debate, with Congress attempting to balance the benefits
of pesticide use against the harms that pesticides can cause ‘“non-target organisms.” See Brief
of Petitioners, supra note 141. In contrast, when petitioners argued against field preemption,
they dropped this balancing-of-interests interpretation and stated that Congress had not con-
sidered the interests of local governments. The Court failed to notice the contradiction. See
infra note 180.

167 Mortier, 111 S. Ct. at 2484. Here the Court points to the crux of respondents’ problems.
The underlying premise of respondents’ theory is that Congress preempted the field of pesti-
cide regulation. Once this premise is accepted, respondents’ interpretation of the language and
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B.  Implied Preemption

The respondents proffered, and the Court rejected, two separate
implied preemption arguments. First, they argued that “the 1972
amendments transformed FIFRA into a comprehensive statute that
occupied the field of pesticide regulation, and that certain provisions
opened specific portions of the field to state regulation and much
smaller portions to local regulation.”!®® In effect, respondents con-
tended that, prior to the 1972 amendments, the states and localities
were on the same playing field and enjoyed equal status with the fed-
eral agencies overseeing the 1947 Act. Then, with the 1972 amend-
ments, Congress swept the regulatory field clean and, using
Supremacy Clause authority, made itself master of the game. Con-
gress then told states and localities that they could play the game, but
only if they abided by the rules that Congress had devised for each.
According to the respondents, Congress’ actions followed a logical
progression: 1) Congress passed the 1972 amendments and made
FIFRA a comprehensive regulatory statute, thereby taking complete
control of pesticide regulation; 2) Congress returned to ‘““a state” the
power to regulate pesticide use in FIFRA section 136v(a) and 3) Con-
gress limited that grant by saying in FIFRA section 136v(b) that,
although “a state may regulate,” it may not regulate labeling or
packaging.'®®

Refusing to accept respondents’ first premise—that Congress swept
the field clean with the 1972 amendments—yields a different result.
In that case, section 136v(a) can be read as a recognition that states
can still exercise their traditional authority to delegate regulatory
power and section 136v(b) can be read as a guard against inconsistent
regulation in the one area that Congress did intend to regulate
fully.'” The Court adopted this alternative explanation of FIFRA’s

legislative history logically follows. Unfortunately, the respondents cannot clearly prove by
other than an express declaration that Congress did intend to preempt the field. In contrast,
the Court starts with the opposite premise, that the field is not preempted by FIFRA, and then
reads the statutory language and legislative history in a way that preserves its premise.
Because the respondents must carry the burden of persuasion, they lose. See infra notes 168-
177 for a more in-depth explication of respondents’ problems with circular logic.

168 Mortier, 111 S. Ct. at 2485. See Brief for the Respondents, supra note 147.

169 Section 136v(b) reads: “(b) Uniformity. Such State shall not impose or continue in effect
any requirements for labeling or packaging in addition to or different from those required
under this Act.”

170 The petitioners made just this argument. Starting with § 136v(b), the petitioners argued
that Congress must have included “political subdivisions” within the meaning of “a state,”
because otherwise § 136v(b) would preempt state regulation of labeling and packaging while
absurdly allowing regulation by political subdivisions. Brief of Petitioners, supra note 141.
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structure,'”! and reiterated its earlier findings from its express pre-
emption discussion: “The scattered mention of political subdivisions
elsewhere in FIFRA does not require their exclusion here. The legis-
lative history is complex and ambiguous.”!”> Because the Court dis-
missed this extrinsic evidence as inadequate and limited its implied
preemption review to an examination of the specific language of sec-
tion 136v, the respondents’ claim was reduced to the circular argu-
ment described above.'’? Playing from this position, respondents
could only succeed if Congress had expressly stated when enacting
FIFRA that it was completely occupying the field of pesticide regula-
tion,'” or if supporters of local authority could not marshal a quasi-
rational interpretation of section 136v that was acceptable to the
Court.

The Court’s willingness to accept the petitioners’ interpretation of
section 136v demonstrates just how strongly it will support the rights
of states and local governments to regulate their own affairs. Justice
Scalia commented in his concurrence that, if the legislative history
was taken seriously by the Court, it would clearly command the
Court to find in favor of respondents.!’®> Furthermore, respondents’
explanation of the meticulous way in which Congress crafted the
FIFRA scheme in order to delegate specific degrees of authority to
states, on the one hand, and states and local governments, on the
other, is unmatched by the petitioners or the Court.’’® Nevertheless,

Thus, the petitioners concluded, because “political subdivisions” is subsumed in the meaning
of “state” in § 136v(b), it must also be subsumed in the meaning of “‘state” in § 136v(a). Id.

To accept this argument, though, would require ignoring all the language in FIFRA that
gives states particular powers and gives states and political subdivisions a subset of these pow-
ers. See supra note 150.

171 Mortier, 111 8. Ct. at 2485.

172 Id.

173 See supra note 167.

174 Congress had not expressly asserted that FIFRA preempted the field of pesticide regula-
tion when it enacted FIFRA. See Mortier, 111 S. Ct. at 2484.

An express statement of field preemption would provide clear and manifest evidence of
respondents’ first premise, and their interpretation of § 136v would necessarily follow. In this
case, implied preemption only has value as a way of filling in the details after express preemp-
tion doctrine has won out.

175 Mortier, 111 8. Ct. at 2490. “Today’s decision reveals that, in their judicial application,
committee reports are a forensic rather than an interpretive device, to be invoked when they
support the decision and ignored when they do not.” Id. (Scalia, J., concurring).

176 See supra note 150. The Court’s decision that the term “state” includes political subdivi-
sions for the purposes of § 136v would change the face of FIFRA if extended to the other
sections. Not only would the use of the term “political subdivisions” in scattered sections be
made superfluous, but, more importantly, local governments would gain independent authority
to do everything that a state is authorized to do, including registering pesticides and enforcing
pesticide regulations.
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the Court rejected these arguments because none was strong enough
to overcome the presumption against preemption of state and local
authority. The Court used this presumption as a filter through which
it separately strained each element of proof, favoring interpretations
that permitted local regulation and throwing out as waste any inter-
pretation that did not. It then asked whether the remaining evidence
was sufficiently “clear and manifest” to rebut the presumption. This
is 2 demanding test. If in the future the Court adheres to this form of
implied preemption review, it is unlikely that any claim of implied
preemption will succeed.!”’

While the first form of the respondents’ implied preemption argu-
ment focused on the intent of Congress, the second form they prof-
fered focused on the practical effect of Congress’s actions. The Court
rejected the argument that the 1972 amendments transformed FIFRA
into a “ ‘comprehensive regulatory statute,’ ”!’® thus creating a
scheme sufficiently pervasive to leave states no room to supplement
it.'” Because FIFRA does not seek to “establish an affirmative per-
mit scheme for the actual use of pesticides,” states and their political
subdivisions are free to play on this part of the field.'*® In fact, while
some local ordinances impose relatively minor notice-and-posting
requirements that the Court could reasonably argue were not part of
the field that Congress occupied, the Town of Casey ordinance
requires pesticide users to undergo a permitting process that conducts
a risk/benefit analysis and is essentially equivalent to the FIFRA
registration scheme.!®! Thus, it is difficult to understand how the

177 Except under the two fact patterns outlined above. See supra note 174 and accompany-
ing text. Of course, these situations are either clear examples of express preemption or close
siblings thereof.

178 Mortier, 111 S. Ct. at 2486 (quoting Ruckleshouse v. Monsanto, 467 U.S. 986, 991
(1984)).

179 Id. (citing Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)).

180 Jd. Interestingly, the Court accepted petitioners’ argument that towns and villages had
special needs that FIFRA was not designed to address. Id. In comparison, respondents had
argued that Congress had balanced the need for pesticide use against the health and safety
needs of towns and villages and had decided that state regulation would be sufficient to protect
the local interests. See Brief for the Respondents, supra note 147; see also 42 U.S.C. § 136v(c)
(permitting states to consider local needs when registering pesticides). The Court appears to
be adopting a rule that Congress cannot “passively” occupy a field, but must express its intent
to do so.

181 Far from telling a pesticide user to put up a sign, the Casey ordinance required a permit
applicant to provide the Town Council, with an account of, inter alia:

(f) the status of the proposed pesticide(s) and of any chemical alternatives in the
federal Environmental Protection Agency’s (EPA) pesticide re-registration program
including but not limited to:

i. the status of the proposed pesticide(s) and any chemical alternatives in the Data

Call-In Program, including whether a Data Call-In Notice or equivalent has been
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Casey ordinance is not infringing upon an area that Congress has
already occupied.8?

Nevertheless, because the Court had first considered the implied
preemption arguments while it was ostensibly dealing with a claim of
express preemption, it is not surprising that the Court rejected the
respondents’ implied preemption claims. When looking for express
preemption, common sense dictates maintaining a strong presumption
against reading an expression of preemption into a statute which con-
tains none.'®* Because the Court read the respondents’ implied pre-
emption claim as one of express preemption, it applied this
presumption. This being the case, the implied preemption claim could
not succeed. When the Court finally reached the interesting issue of
whether Congress intended to impliedly preempt local regulation, it
had already dismissed the respondents’ premises in the express pre-
emption context. By mixing these claims, the Court appears to have
adopted the rule, urged upon them by the petitioners, that Congress
can only preempt local regulation by an express statement in the stat-
ute itself.’®* Thus the Court has effectively abandoned the doctrine of
implied preemption.

issued, whether the EPA has reached a final decision regarding data that are
required, and the status of data collection;

ii. the status of the proposed pesticide(s) and any chemical alternatives in the
Registration Standards Program, including whether and when a Registration Stan-
dard or Guidance Package has been issued;

iii. the status of the proposed pesticide(s) and any chemical alternatives in the
Special Review Program including Pre-Special Review status, whether and when
Position Documents 1, 2, /5 or 4 have been published or are expected to be published,
what presumptions against registration are presented in those Documents, which risk
criteria, as defined in 40 CFR sec. 162.11, have been possibly met or exceeded, and
the EPA’s regulatory action or proposed action for the pesticide(s);

Appendix II, Wisconsin Pub. Intervenor v. Mortier, 111 S. Ct. 2476 (1991) (citing Town of
Casey Ordinance No. 85-1 § 1.3(2) (1985)).

182 The only plausible reason for the Court’s myopia would be its belief that FIFRA is not a
comprehensive regulatory scheme because it has not worked in the way that it was intended to
work. Petitioners did brief this argument, arguing that FIFRA is inadequate because, as of
1986, the EPA had failed to fully register a single pesticide since the 1972 amendments. Brief
of Petitioners, supra note 141. If this argument had been accepted then the City of Burbank
should have been permitted to regulate aircraft traffic at its airport, because the FAA was not
performing up to the city’s expectations. See supra note 117. A better test for implied preemp-
tion would be to examine whether the scheme devised by Congress was intended to be exten-
sive and comprehensive, not whether it is working out to be extensive and comprehensive. The
latter test allows states and local governments to re-argue, ex post, the conflicting policy con-
cerns that led to the devising of the regulatory scheme.

183 The Court expressed this as a presumption against turning ‘‘mosquitoes” into “ducks.”
Mortier, 111 S. Ct. at 2485. See also supra note 165.

18 See Reply Brief of Petitioners, Wisconsin Pub. Intervenor v. Mortier, 111 S. Ct. 2476
(1991) (No. 89-1905) (LEXIS, Genfed library, Briefs file).
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C. Conflict Preemption

The Court also rejected the respondents’ contention that local regu-
lation would conflict with FIFRA’s purpose of regulatory coordina-
tion limited to the state and federal levels, finding the argument to be
based “on little more than snippets of legislative history and policy
speculations.”!8* The respondents argued that the enactment of local
regulations could “frustrate the accomplishment of . . . three interre-
lated purposes and objectives of FIFRA.”!® They argued first that
local regulations would interfere with FIFRA’s goal of providing a
coordinated federal-state administrative scheme. Allowing ‘“the
83,200 local units of government throughout the country to also enact
their own unique and independent set of pesticide regulations would
not only frustrate Congress’ goal of coordination, it would render that
goal an impossibility.”'®” Second, local ordinances would conflict
with FIFRA’s goal of providing the best possible regional and
national planning. FIFRA “provides the necessary expertise and
regional perspective for effective regulation while still allowing local
needs to be met.”!*® By allowing parochial interests to interfere with
regional and national planning, the effectiveness of regulation could
be irreparably damaged.!®® Third, allowing local pesticide regulation
would impose a burden on interstate commerce which Congress
sought to avoid by developing a comprehensive regulatory statute
designed to balance the benefits and harms of pesticide use.’®® The
respondents gave as examples the situations of a pesticide manufac-
turer confronting myriad local ordinances and that of a utility forced
to seek approval from each locality through which its right-of-way
passed. In circumstances such as these, the respondents argued, the

185 Mortier, 111 S. Ct. at 2487.

186 Brief for the Respondents, supra note 147.

187 Brief for the Respondents, supra note 147 (citing United States Department of Com-
merce, Statistical Abstract of the United States, 1990 at 271-72 (11th ed.)).

188 Brief for the Respondents, supra note 147. Although the respondent’s reading of
FIFRA prohibits local governments from regulating pesticide use, FIFRA does permit states
to consider local needs when registering pesticides, see 7 U.S.C.S. § 136v(c), and to impose
stricter regulations to account for sensitive local conditions, see 7 U.S.C.S. § 136v(a).

189 Brief for the Respondents, supra note 147. Respondents cite three examples of pesticide
regulation issues that require regional solutions: gypsy moth infestation where the federal gov-
ernment established domestic quarantine areas, the outbreak of mediterranean fruit flies that
“threatened to destroy large portions of California’s multi-million dollar fruit and produce
industry” and “the encephalitis outbreak in Florida borne by mosquitos.” Id. In each of these
cases, an effective regional or national response would have been stymied by local regulations
such as Casey’s that required any pesticide applicator to request a permit sixty days before
application and to obtain permission from the town government. Id.

190 Brief for the Respondents, supra note 147.
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businesses involved would face prohibitive administrative costs.'®*

The Court dismissed respondents’ claim that local ordinances con-
flict with the policy goals of FIFRA. Regarding the respondents’ first
two claims of potential conflict, the Court found that the language of
the statute was simply insufficient to prove that Congress intended to
deal with potential conflicts.'®> To the contrary, the Court said that
section 136t(b) requires the EPA to cooperate with state and local
agencies in carrying out the provisions of FIFRA “and in securing
uniformity of regulations.”'*®* The Court believed that this coopera-
tion could reasonably involve local use ordinances “enacted independ-
ent[ly] of specific state or federal oversight.”’'** The Court rejected
respondents’ third claim of potential conflict.'?®

In addition, the Court held that, given its earlier determination that
FIFRA only preempted the field of labeling and packaging regulation,
an independently enacted local ordinance covering a related area but
lying outside this preempted field could not, by definition, conflict
with FIFRA."¢ This formulation adds a twist to the conflict preemp-
tion doctrine. The traditional doctrine states that a local law can be
preempted “[e]lven where Congress has not entirely displaced state
regulation in a specific area.””'®” Prior to Mortier, a finding of implied
“field”” preemption was not necessary as long as the local ordinance
was found to frustrate the purpose of the federal law. The Mortier
formulation holds that, when field preemption is found not to have
occurred, the local ordinance is, by definition, incidental to the feder-
ally-regulated area and thus does not conflict with it. This formula-
tion would make conflict preemption synonymous with implied
preemption. If applicable to facts other than those in Mortier, this
construction of conflict preemption could prove to be a strong indica-
tor of the Court’s future predilection to treat preemption claims with

191 Brief for the Respondents, supra note 147.

192 Mortier, 111 S. Ct. at 2487.

193 Id. (citing 7 U.S.C. § 136t(b)).

194 Mortier, 111 S. Ct. at 2487. While “cooperation” commonly involves parties working
together to attain a common purpose, the Court here reads “‘cooperation” to mean that the
EPA is required to tell local governments that their ordinances vindicating parochial and divi-
sive interests are not in the national interest. This version of “cooperation” does not require
the local governments to agree. See The Random House College Dictionary 296 (rev. ed.
1975) (defining “‘cooperation” as “‘an act or instance of working or acting together for a com-
mon purpose”).

195 See Mortier, 111 S. Ct. at 2486-87,

196 Id. at 2487.

197 Pacific Gas & Elec. Co. v. State Energy Resources Conservation and Development
Comm’n, 461 U.S. 190, 204 (1983).
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a critical eye unless Congress expressly preempts local law in the stat-
utory language itself.

To conclude, FIFRA does not preempt local regulation of pesticide
use either by its express language, by implication or by creating a con-
flict with its goals. In Mortier, the Supreme Court adopted a strong
presumption against preemption of local pesticide use, and criticized
the attempts of lower courts to restrict state and local powers by
invoking legislative history. Apparently, if Congress intends to pre-
empt local regulation of an area that it has not actively controlled
itself, it can only do so by expressly stating its intention in the statu-
tory language.

III. THE AFTERMATH OF MORTIER: WHERE DO WE STAND?

The Sixth Circuit expressed one fear which underlies the decisions
that found clear evidence of preemption:

[A]doption of the Mendocino County view would allow the uniformity
and comprehensiveness Congress sought to establish through FIFRA
to be lost in the muddle of thousands of local standards and regula-
tions. FIFRA would no longer stand as a sweeping federal regulatory
framework but would become the lowest common denominator in an
equation of infinite variables.!®®

The Supreme Court answered this concern by arguing that “Congress
is free to find that local regulation does wreak such havoc and enact
legislation with the purpose of preventing it. We are satisfied, how-
ever, that Congress has not done so yet.”'® This Section examines
state and local law regulating use of pesticides and evaluates whether
these laws are currently undermining the purposes of FIFRA, or if
they have the potential to wreak such havoc.

A. Local Regulation of Pesticide Use

Part I-B of this Note presented an overview of local regulations.?®
In general, towns and municipalities have adopted permitting restric-
tions and bans on pesticide use, have imposed restrictions on aerial
application of pesticides and have enacted notice-and-posting require-
ments. The remaining questions are whether this regulatory activity
can be properly described as a “muddle of thousands of local stan-

198 Professional Lawn Care Ass’n v. Village of Milford, 909 F.2d 929, 934 (6th Cir. 1990).
199 Mortier, 111 S. Ct. at 2487.
200 See supra notes 27-41 and accompanying text.
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dards and regulations,”?®! and, if so, whether the value of protecting
local interests is outweighed by the harms of having a “muddle.”
Answering these questions is difficult both because of the paucity of
information concerning local regulation?®® and the disagreement
among commentators regarding the future impact of the Mortier deci-
sion. Much of the disagreement among commentators occurs
between opponents and proponents of federal uniformity. Thomas
Dawson, the Wisconsin Public Intervenor who served as a petitioner
in Mortier, stated elsewhere that “[t]here is no floodgate of local regu-
lation. . . . Until recent cases, local governments have always had the
authority to regulate pesticide use. So we’ve already seen the extent
to which local regulation will happen. The gate has always been open
and there has been a small stream of ordinances.”?®> On the other
hand, an amicus brief supporting preemption warned of the flood to
come from 83,200 local governments:
[T]he integrity and utility, indeed the very purpose, of that system [of
well-coordinated federal and supplementary state regulation] would
be destroyed if the Court were to . . . rewrite FIFRA by allowing each
of the 83,200 local governments in the United States to second-guess
federal and state regulatory determinations by devising their own
individual sets of requirements and restrictions on pesticide use. . . .
Local pesticide ordinances not only would proliferate, they would
devour FIFRA'’s system of federal-state regulation and the protection
that it affords the public, the environment, and industry.%*

201 Supplemental Brief and Appendix for Respondent, Wisconsin Pub. Intervenor v. Mor-
tier, 111 S. Ct. 2476 (1991) (No. 89-1905) (LEXIS, Genfed library, Briefs file).

202 While a number of local regulations have given rise to litigation and as a result have been
closely scrutinized, there exists little information regarding the number of localities which have
enacted similar regulations. Congressman Hatcher, a sponsor of a bill currently pending in the
House that would overrule Mortier, see infra notes 234-39 and accompanying text, exclaimed
late last year that “[w]ithin the few short months which have elapsed since the Supreme Court
issued its decision, we have witnessed a firestorm of unnecessary local ordinances.” 137 Cong.
Rec. E3984 (daily ed. Nov. 22, 1991) (citing nine examples of local ordinances considered after
Mortier).

203 FIFRA Does Not Pre-empt Ordinances by Localities on Use, High Court Rules, 15 Chem.
Reg. Rep. (BNA) 387 (June 28, 1991) (hereinafter FIFRA Does Not Pre-empt).

204 Brief Amicus Curiae on behalf of National Pest Control Association, National Agricul-
tural Chemicals Association, Agricultural Commodity Coalition, Edison Electric Institute,
and Chemical Manufacturers Association, Wisconsin Public Intervenor v. Mortier, 111 S. Ct.
2476 (1991) (No. 89-1905) (LEXIS, Genfed library, Briefs file) (footnote deleted) (hereinafter
Brief Amicus Curiae on behalf of National Pest Control Association, et al.).

Joseph D. Lonardo, the attorney who filed the brief on behalf of the Lawn Care Association
of America, echoed these concerns after the Mortier decision. See FIFRA Does Not Pre-empt,
supra note 203, at 387, FIFRA Does Not Pre-empt Local Authority to Restrict Pesticide Use,
High Court Rules, 22 Env’t Rep. (BNA) 529 (June 28, 1991).

The figure of 83,200 local governments is taken from United States Department of Com-
merce, Statistical Abstract of the United States 1990, at 271-72 (110th ed.). The amici notes
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Lawrence S. Ebner, another attorney who filed an amicus brief sup-
porting federal preemption on behalf of a number of chemical and
pesticide trade associations, also disagreed with Dawson, writing after
the Mortier decision that amendments to federal or state laws were
now necessary but “will not change the status quo, since it has been
widely understood for 20 years that local governments do not have
the authority independetitly to regulate pesticides.””??

At this point, two potential problems with independent local use
regulation are evident. First, a slew of conflicting notice-and-posting
requirements will impose greater costs on pesticide applicators that
carry on business in more than one jurisdiction. For example, appli-
cators in Casey are required by its ordinance to post placards that
contain the words:

“WARNING—AREA TREATED WITH PESTICIDE” in one-inch
block letters. [T]he placards shall also contain, in letters at least /s
inch high, the intended date(s) and time(s) of application(s), the
brand name and generic component ingredients of the pesticide(s)
used, and any label information prescribing safe reentry time to the
area of application.?®

While these requirements are themselves costly to an applicator in
Casey, costs can multiply quickly if other jurisdictions adopt their
own requirements that make different demands upon the applicator.

Second, as the respondents in Mortier futilely argued, permitting
restrictions and outright bans on pesticide use can work to severely
restrict the ability of states and the federal government to respond to
regional pest problems.?®” For example, if Maine were to suffer a pest
outbreak, Mortier appears to indicate that local government ordi-
nances that prohibit aerial spraying would prevent any federal agency
from using aerial spraying in those areas.?’® Moreover, regulations

that local governments in the statistical abstract “include not only counties, municipalities and
townships (38,900), but also special regulatory districts (e.g., power, irrigation, housing)
(29,500), and independent school districts (14,700), which have a governmental character and
substantial autonomy.” Brief Amicus Curiae on behalf of National Pest Control Association,
et al.,, supra note 204.

205 Lawrence S. Ebner, FIFRA Pre-emption Battle Expected to Shift to Congress, States in
Wake of Supreme Court Decision, 15 Chem. Reg. Rep. (BNA) 500 (July 19, 1991).

206 Town of Casey, Wis., Ordinance 85-1, § 1.3(7)(a) (1985). See supra note 34 for the full
text of the notice requirements in the Casey ordinance.

207 See supra note 189,

208 Maine is a good example here because a number of towns have actually banned the aerial
application of pesticides and herbicides. See Brief of Amici Curiae Village of Milford, et al.,
supra note 27 (citing Town of New Sweden, Maine, Art. 37 (1990) (Comp. 72) (ban on aerial
spraying); Town of Wellington, Maine, Art. 12 (1988) (Comp. 75) (same); Town of Lebanon,
Maine Ordinance (1980) (Comp. 69) (same); Town of Rangeley, Maine Ordinance (1989)
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such as the sixty-day advance notice requirement in Casey, Wiscon-
sin, and the requirement in Lebanon, Maine, that a town meeting
approve each application act to prevent quick and efficient response to
a pest problem.?®

In sum, although a proliferation of local regulation in the future
may cause a “muddle,” the evidence is probably insufficient at this
time to decide whether local regulations are currently ‘“wreaking
havoc.” Nevertheless, political and legislative attempts to prevent the
scenarios outlined above and by the respondents and amici in Mortier
have already occurred and are continuing to occur at both the state
and federal levels.

B. State Regulation of Pesticide Use

Because Mortier left to states the power to allocate regulatory
authority, states can and have acted to preempt local pesticide regula-
tion with state law. Six states expressed their concern about the
effects of local regulation by filing a joint amicus brief in Mortier to
argue that “the congressional purpose underlying section 24(a) was to
preclude local governments from imposing excessive burdens on inter-
state commerce by adopting different pesticide use standards within
the same state.”?'® Moreover, after the California Supreme Court
handed down the County of Mendocino decision, the California legis-
lature quickly responded with a statewide program that preempted
local use regulation.?'' Michigan amended its Pesticide Control Act
in 1988 to require that rules be developed statewide concerning inter
alia, “[t]he duty of commercial applicators to inform customers of
potential risks and benefits associated with the application of
pesticides.”?!?

States have also responded to local needs by exercising their power
to regulate pesticide usage. Examples of such regulations abound.
For instance, “a number of states . . . have adopted highly localized

(Comp. 73) (requiring drift management plan and notification of neighbors for certain aerial
applications and banning spraying in specified area); Town of Limerick, Maine Trafton Lake
Ordinance (1970) (Comp. 70) (banning certain aerial spraying)).

209 See Mortier, 111 S. Ct. at 2480; Central Maine Power Co. v. Lebanon, 571 A.2d 1189,
1190-91 (Me. 1990).

210 Amici Curiae Brief of States of California, Arizona, Indiana, Maryland, New Jersey and
Washington Supporting Respondents, Wisconsin Pub. Intervenor v. Mortier, 111 S. Ct. 2476
(1991) (No. 89-1905) (LEXIS, Genfed library, Briefs file).

211 Brief for the Respondents, supra note 147. See Cal. Food and Agric. Code Ann.
§ 11501.1 (West 1986) (stating that “[i]t is the intent of the Legislature by this act to overturn
the holding of People ex rel. Deukmejian v. County of Mendocino . . . .”").

212 Mich. Comp. Laws Ann. § 286.569(2)(c) (West Supp. 1991).
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restrictions on timing of phenoxyherbicide applications in order to
prevent damage to nontarget crops.?'? Similarly, “California and Ari-
zona have restricted use of cotton dessicants in certain areas of those
states in response to local concerns about the odor of such
pesticides.”?'*

The Kansas Pesticide Law (KPL) gives the Kansas State Board of
Agriculture (KSBA) the authority to designate “pesticide manage-
ment areas that restrict the application of certain pesticides within a
geographic area in the state.”?'* The KPL accounts for local interests
by requiring that the KSBA hold public hearings and consult with a
technical advisory group in making its decisions.?!® In the same fash-
ion, Arizona law allows the establishment of “pesticide management
areas,” defined as “urban areas that are adjacent to farmlands and
have a history of concerns known by the department regarding nearby
aerial pesticide applications,”?'” where twenty-four-hour advance
notice is required before aerial spraying of pesticides.?'®

One argument made in Mortier by opponents of field preemption
was that FIFRA labeling information aids the applicator but does not
benefit the general public. States have responded to this problem by
requiring pesticide applicators to provide consumers with copies of
the pesticide label or brochures describing the pesticide and the
hazards of its use.?’® Such a requirement can be viewed as a genuine

213 Brief Amicus Curiae on Behalf of National Pest Control Association, et al., supra note
204; see Ariz. Rev. Stat. Ann. § 3-365 (1989).
214 Brief Amicus Curiae on Behalf of National Pest Control Association, et al., supra note
204
215 Sam Brownback et al., An Overview of Kansas’s Regulation of Agricultural Chemicals
and Pesticides, 13 J. of Agric. Tax’n & L. 66, 69 (Spring 1991) (citing Kan. Stat. Ann. § 2-2472
(Supp. 1989)).
216 I
217 Ariz. Rev. Stat. Ann. § 3-366(a) (Supp. 1991).
218 Id. § 3-366(b).
219 See, eg., Conn. Gen. Stat. § 22a-66a(a)(2) (West Supp. 1991) (requiring a pesticide appli-
cator to provide prospective customers with:
a copy of that portion of the pesticide label . . . which states the product name and
registration number, the manufacturer, the active ingredients, the signal word, an emer-
gency phone number, if listed, and any precautionary statements, including statements
on environmental hazards, human and animal hazards, emergency treatment and
reentry);
Fla. Stat. Ann. § 482.2265 (Harrison Supp. 1989) (requiring a provider of pest control services
to give each customer:
(a) The business name of the person applying the pesticide. (b) The identification card
number of the person applying the pesticide. (¢) The common or brand name of the
pesticide to be used or the common name of the active ingredient in the pesticide. (d)
Appropriate safety information for end-use dilution of product as provided on the man-
ufacturer’s safety data sheet).
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supplement to the federal law.

Notice-and-posting requirements probably account for most of the
state actions. These requirements closely track the notice section of
the Casey ordinance at issue in Mortier. State regulation in this area
still creates a problem of conflicting state requirements, but the prob-
lem of dealing with a maximum of fifty separate regulatory
frameworks is miniscule when compared to the threat of thousands of
conflicting regulatory frameworks existing at the local level. Exam-
ples of statewide posting requirements can be found in the laws of
Illinois,° New York??! and Washington.”?? The first two are
designed to regulate lawn-care companies, while the Washington stat-

220 T11. Ann. Stat. ch. 5, para. 853 (Smith-Hurd Supp. 1991) reads in part:
§ 3. Notification requirements for application of lawn care products.

(a) Lawn Markers.

(1) Immediately following application of lawn care products to a lawn, other than a

golf course, an applicator for hire shall place a l]awn marker at the usual point or

points of entry.

(2) The lawn marker shall consist of a 4 inch by 5 inch sign, vertical or horizontal,

attached to the upper portion of a dowel or other supporting device with the bottom

of the marker extending no less than 12 inches above the turf.

(3) The lawn marker shall be white and lettering on the lawn marker shall be in a

contrasting color. The marker shall state on one side, in letters of not less than 3/8

inch, the following: “LAWN CARE APPLICATION—STAY OFF GRASS UNTIL

DRY—FOR MORE INFORMATION CONTACT": (here shall be inserted the

name and business telephone number of the applicator for hire).

(4) The lawn marker shall be removed and discarded by the property owner or resi-

dent, or such other person authorized by the property owner or resident, on the day

following the application. The lawn marker shall not be removed by any person other
than the property owner or resident or person designated by such property owner or
resident.

21 N.Y. Envtl. Conserv. Law § 33-1003 (McKinney Supp. 1991) reads:

1. All persons providing commercial lawn application shall affix markers to be
placed within or along the perimeter of the area where pesticides will be applied. Mark-
ers are to be placed so as to be clearly visible to persons immediately outside the perime-
ter of such property. Such markers shall be posted at least twelve inches above the
ground and shall be at least four inches by five inches in size.

2. The markers required pursuant to this section shall be in place on the day during
which the pesticide is being applied and shall instruct persons not to enter the property
and not to remove the signs for a period of at least twenty-four hours. Such instruction
shall be printed boldly in letters at least three-eighths of an inch in height.

22 Wash. Rev. Code § 49.70.117 (1990) reads in part:

(2) When pesticide warning signs are required under this section, the employer shall
post signs visible from all usual points of entry to the pesticide-treated area. If there are
no usual points of entry or the area is adjacent to an unfenced public right of way, signs
shall be posted (a) at each corner of the pesticide-treated area, and (b) at intervals not
exceeding six hundred feet, or (c) at other locations approved by the department that
provide maximum visibility.

(3) The signs shall be posted no sooner than twenty-four hours before the scheduled
application of the pesticide, remain posted during application and throughout the appli-
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ute applies to labor-intensive agricultural activity.??* At least two
states have developed a system to provide notice to “chemically sensi-
tive” citizens*** similar to the Village of Milford ordinance which the
Sixth Circuit found to be preempted.??®

These state statutes will have limited effects if courts find under
state preemption doctrine that state statutes do not preempt local reg-
ulation. The Wisconsin circuit court examining the Town of Casey
ordinance found that it was preempted by both federal and state
law.??¢ On the other hand, the courts considering the local ordi-

cable reentry interval, and be removed within two days after the expiration of the appli-
cable reentry interval and before employee reentry is permitted.

(4) Signs shall be legible for the duration of use. Signs shall contain a prominent
symbol approved by the department of agriculture and the department of labor and
industries by rule, and wording shall be in English and Spanish or other languages as
required by the department. Signs shall meet the minimum specifications of rules
adopted by the department, which rules shall include, at a minimum, size and lettering
requirements.

223 Wash. Rev. Code § 49.70.117(1) (1990).
224 Fla. Stat. Ann. § 482.2265(3) (Harrison Supp. 1990) reads:

(3) The department shall establish by rule criteria for medical proof by which a per-
son may be determined to be chemically sensitive. Any person may, by certified mail,
supply the department with such medical proof and his home address. The department
shall provide to all persons licensed or certified to engage in the business of pest control
under this chapter the name and home address of each person who has submitted medi-
cal proof of his chemically sensitive condition and paid a fee set by the department.
Each person who is licensed or certified to engage in the business of pest control under
this chapter shall notify a chemically sensitive person at least 24 hours prior to applying
pesticide. Provisions for such notification shall be developed by department rule.

Colo. Rev. Stat. § 35-10-112 (Supp. 1991) reads in part:

(1)(a) The commissioner shall promulgate rules and regulations for the establishment
of a registry of pesticide-sensitive persons to be maintained by the department. Pesti-
cide-sensitive persons may apply to be placed on the registry provided they can provide
proof of medical justification in the form and manner prescribed by the commissioner
and shall pay an administrative fee in an amount to be determined by the commissioner.
Said registry shall be updated at least annually and the published registry shall be pro-
vided to all commercial, limited commercial, and public applicators on record with the
commissioner. Names added after the most recently published registry shall be available
from the department upon request.

(b) The commissioner shall provide standardized notification signs to any person
accepted for the registry for such person to post on his property. These signs shall be
designed, manufactured, and distributed solely by the department.

(c) A commercial, limited commercial, or public applicator, prior to applying a pesti-
cide in any turf or ornamental category, shall take reasonable actions to give notice of
the date and approximate time of any such pesticide application, prior to the applica-
tion, to any person who resides on property which abuts the property to be treated and
whose name is on the published registry.

225 See notes 91-106 and accompanying text.
226 Mortier v. Town of Casey, 452 N.W.2d 555 n.2 (1990).



1991-92] Preemption of Local Pesticide Use 279

nances at issue in Central Maine Power?*’ and County of
Mendocino®*® found them preempted by neither federal nor state law.
At least one state has expressly preempted local notice-and-posting
requirements in its pesticide law.??° If, as they enter the regulatory
field more extensively, states follow this example, cases such as Cen-
tral Maine Power and County of Mendocino may turn out to be of
historical, rather than historic, significance.?*®

Nevertheless, some states are expressly leaving certain areas of reg-
ulation open for their local governments. For example, Colorado
imposes notice-and-posting requirements for commercial pesticide
applicators?®' and prohibits its political subdivisions from passing
requirements that are more stringent.?*> Yet Colorado expressly
states that “each county, city and county, and municipality shall
retain the authority to impose any notification requirements upon pri-
vate individuals, property owners, and the general public.”?*?

Given the movement of some states toward preempting local pesti-
cide regulation with their own pesticide control laws, the fear
expressed by many of the amici supporting the respondents in Mortier
that independent and conflicting local regulatory activity will
“devour” FIFRA may never be realized. However, other problems
may lie ahead, including a propagation of disjointed state regulation.
Many states have adopted notice-and-posting requirements that apply

227 Central Maine Power Co. v. Lebanon, 571 A.2d 1189, 1193 (Me. 1990); see supra notes
107-119 and accompanying text.

228 People ex rel. Deukmejian v. County of Mendocino, 683 P.2d 1150, 1151-52, (1984) (en
banc); see supra notes 50-71 and accompanying text.

229 Minn. Stat. § 18B.09 (West Supp. 1991) reads:

Subdivision 1. Applicability. This section applies only to statutory and home rule
charter cities that enact ordinances as provided in this section.

Subdivision 2. Authority. Statutory and home rule charter cities may enact an ordi-
nance containing the pesticide application warning information contained in subdivision
3, including their own licensing, penalty, and enforcement provisions. Statutory and
home rule charter cities may not enact an ordinance that contains more restrictive pesti-
cide application warning information than is contained in subdivision 3 (emphasis
added).

230 See also Long Island Pest Control Ass’n, Inc. v. Town of Huntington, 341 N.Y.S.2d 93
(1973), aff 'd, 43 A.D.2d 1020 (1974) (striking down on state preemption grounds a town pesti-
cide control board similar to that in Casey); Town of Wendell v. Attorney General, 476
N.E.2d 585 (1985) (striking down on state preemption grounds a permitting procedure that
required a hearing before pesticide use was allowed. See Massachusetts Pesticide Control Act,
Mass. Ann. Laws ch. 132B, § 6B (Law. Co-op. 1991)).

231 See supra note 224 for a portion of Colorado’s notice requirements for “chemically sensi-
tive” individuals.

232 Colo. Rev. Stat. § 35-10-112(3) (Supp. 1991).

23 Id. See also Brief of Amici Curiae Village of Milford, et. al., supra note 27 (citing La.
Rev. Stat. Ann. § 3:3225 (West 1989) where Louisiana sets a procedure for establishing local
requirements for the sale or application of pesticides).
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to a specific sector of pesticide users such as lawn-care applications or
labor-intensive agriculture, but have not regulated other sectors. The
future will reveal whether local governments have the power and the
desire to regulate these ignored areas of pesticide use. The efforts of
local governments to assert regulatory power in these areas could be
cut short if Congress steps in with its own preemptive amendments to
FIFRA.

C. Federal Regulation of Pesticide Use: Beyond FIFRA

In the last days of Congress’s 1991 session, the House of Represent-
atives considered a bill entitled the Federal and State Pesticide Regu-
lation Partnership Act of 1991.2** This bill is designed to reverse the
Mortier decision.?** Thirty of the forty-five members of the House
Agriculture Committee are original co-sponsors.?*¢ The bill amends
the FIFRA definition of “state” to expressly exclude local govern-
ments and to express that “the use of the term ‘state’ is not meant to
grant authority or to otherwise refer to a local government.”**” The
bill also deletes all references to political subdivisions in two of the
three sections found by the Court in Mortier to undercut the regula-
tory/non-regulatory interpretation of the FIFRA scheme advanced
by respondents.?*® Finally, the bill adds a paragraph to FIFRA sec-
tion 136v to reiterate that “a local government shall not impose or
continue in effect any requirement or regulation regarding pesticides
or devises.””?** These amendments would easily satisfy the Court’s
desire to have Congress express its preemptive intent clearly in the
statutory language.

Also on the legislative agenda is a bill that imposes notice-and-post-
ing requirements upon commercial applicators of pesticides, the Noti-
fication of Chemical Application Act of 1991 (“the Act”).>* If
enacted, the Act would amend the Emergency Planning and Commu-
nity Right-To-Know Act of 1986**! by imposing notice-and-posting
requirements similar to those already adopted by a number of

234 H.R. 3850, 102d Cong., 1st Sess. (1991); see Pesticides: Industry-Supported Pre-emption
Bill Would Uphold State Right to Regulate Use, Daily Rep. for Exec. (BNA), No. 227, at A-21]
(Nov. 25, 1991) (hereinafter Industry-Supported Pre-emption Bill).

235 137 Cong. Rec. at E3983 (daily ed. Nov. 22, 1991) (statement of Rep. Hatcher, bill
Sponsor).

236 Industry-Supported Pre-emption Bill, supra note 234, at A-21.

237 H.R. 3850, 102d Cong., 1st Sess. § 3(a) (1991).

28 Jd. §§ 5, 6; see Wisconsin Pub. Intervenor v. Mortier, 111 S. Ct. 2476, 2483-84 (1991);
see supra 150-155 and accompanying text.

239 H.R. 3850, 102d Cong., 1st Sess. § 5 (1991).

240 8. 849, 102d Cong., Ist Sess. (1991); see supra note 5 and accompanying text.

241 42 US.C. §§ 11001-11050 (1988) (hereinafter EPCRTKA).
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states.?*> The most important aspect of the Act is that, as it stands
now, it will not preempt state or local notice-and-posting require-
ments.>*® If this provision remains unchanged, the Act will be silent
concerning whether pesticide applicators will have to follow the con-
flicting requirements of multiple jurisdictions.

Under the Act, the EPA would be required to create “a list of those
chemicals applied to public and private outdoor areas, and inside pub-
lic buildings, by commercial applicators, except those chemicals used
for the purpose of cleaning, sanitizing, disinfecting, or painting, and
those chemicals used in construction or renovation.”*** Commercial
applicators who use any of these ‘“covered substances” would be sub-
ject to the Act’s requirements.?*> Specifically, commercial applicators
would have to follow labeling disclosure rules,**¢ give seven-day
advance notice to every student attending a school where covered sub-
stances are to be applied,**’ post signs of a specific type at the site of
any application,?*® and give at least seventy-two-hours advance notice

242 See supra notes 219-224, 229 for examples of state notice-and-posting requirements.

243 137 Cong. Rec. S5059, S5061 (daily ed. April 25, 1991). The bill amends Section
11041(a) of the EPCRTKA to read in part: “Nothing in this chapter shall . . . (4) preempt in
any way any State or local requirement regulating chemical use or requiring notification or
posting.”

244 137 Cong. Rec. at 85060 (creating EPCRTKA § 341(a)).

245 Id

26 Id. at S5060 (creating EPCRTKA § 341(b)).

247 This notice applies to pre-school students, university students, and all students in
between. It must be in at least 12-point type, and include:

(1) the exact location of the school grounds on which the covered substance is to be
applied;

(2) the number of applications to be carried out on such grounds;

(3) a list of covered substances to be applied, including brand names and generic
names of the chemicals;

(4) all warnings required to appear on the label or Material Safety Data Sheet of each
covered substance to be applied that are pertinent to the protection of humans, animals,
or the environment; and

(5) the company name of the commercial applicator, together with the address, tele-
phone number and registration number of such company, and, if applicable, the com-
mercial applicator’s identification number.

Id. at $5060-61 (creating EPCRTKA § 341(e)).

248 Posting requirements apply to the use of covered substances both over an area and in a
structure. Signs must be posted seventy-two hours prior to application, and the contents of the
signs, when compared to state requirements, are quite detailed. The posted notices must
include:

(A) the exact location of the grounds on which the covered substance is to be
applied;

(B) the number of applications to be carried out at such location;

(C) alist of the covered substances to be applied, including brand names and generic
names of the chemicals;

(D) all warnings required to appear on the label or Material Safety Data Sheet of all
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to neighbors of the property where covered substances are to be
applied.>*® Because the Act’s provisions broadly apply to the applica-
tion of all covered substances, it appears to bring the benefit of uni-
form regulation to an area where state and local governments are
exercising their regulatory authority in a limited and piece-meal fash-
ion.?*® Unfortunately for the pesticide industry, the Act will not
achieve this uniformity unless it preempts state and local regulation of
the same matters.

Another bill on the legislative agenda is the Pesticide Health and
Safety Act of 1991 (PHSA).?*! This bill would amend FIFRA, mak-
ing it easier to remove a pesticide from the market and to require the
EPA to consider the effects of pesticide exposure on children and the
cumulative effects of pesticide on food.>*> The only proposed amend-
ment of direct significance to this Note concerns the amendment of
section 136f. This section currently requires producers and dealers of
pesticides to make available for inspection to federal, state or local
employees various records concerning the pesticides. The Supreme
Court cited this section in Mortier as an example of an anomaly that
justified its holding.?>®> The proposed language of PHSA would elimi-
nate any reference to state or local inspection authority, and would
require the producer or dealer to provide copies of its records only to
the EPA.?* Whether state and local agencies would retain authority
to inspect these records is uncertain, but, following the holding of
Mortier, one would assume that state and local authority is retained
unless Congress inserts language expressly preempting such authority.

Finally, the EPA indicated in early August that it would issue a
notice of proposed rulemaking sometime in December, 1991 that
would address notice-and-posting requirements for lawn-care chemi-
cal use.?*> In this notice, still unavailable on the publication date of
this Note, the EPA is expected to assess the effectiveness of state
notice-and-posting requirements, “describe key features of programs,

covered substances to be applied that are pertinent to the protection of humans, ani-
mals, or the environment; and
(E) the company name, address, telephone number, business registration number
and, if applicable, the commercial applicator’s identification number.
Id. at S5061 (creating EPCRTKA § 341(f)).
249 Jd. at S5061 (creating EPCRTKA § 341(h)).
250 See supra text following note 233.
251 8. 1353, 102d Cong., 1st Sess. (1991).
252 137 Cong. Rec. S8463, S8464 (daily ed. June 21, 1991).
253 See Wisconsin Pub. Intervenor v. Mortier, 111 S. Ct. 2476, 2483-84 (1991).
254 8, 1353, 102d Cong., 1st Sess. § 9.
255 Status of Rule on Lawn-Care Products Outlined to Senate Panel in EPA Letter, 15 Chem.
Reg. Rep. (BNA) 718 (Aug. 30, 1991).
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identify measures of effectiveness, note additional data-gathering
needs, and gather cost data.”?*¢ The EPA has stated that it hopes this
information will prompt more states to adopt notice-and-posting
requirements.>*’

To conclude, it is still uncertain whether local government regula-
tion of pesticide use will result in an inefficient and unworkable
hodgepodge of regulatory demands imposed on the pesticide industry.
State activity is increasing and, if states perceive local regulation to be
a danger to state programs, they may move on their own to preempt
local use regulations. Finally, although federal activity in this area is
also possible, the preemptive effect of any legislation will depend on
which bill, if any, is enacted by Congress. In fact, passage of S. 849 or
S. 1353 would merely increase the demands on the pesticide industry
without bringing uniformity to the regulatory structure.

IV. CoNCLUSION

State and federal courts adopted widely varying approaches to ana-
lyzing the federal preemption issue resolved by the Supreme Court in
Wisconsin Public Intervenor v. Mortier. While these lower courts
danced around and among the semi-established categories of express,
implied and conflict preemption when undertaking their analysis, the
key features in the courts’ analyses appear to be each court’s valuation
of the presumption against preemption of local police authority and a
state’s power to delegate authority among its subdivisions. In a
tightly formalistic but not very enlightening opinion, the Mortier
Court appeared to come down strongly in favor of local and state
authority. In fact, the lesson to be learned from Mortier may be that
unless a federal statute is overwhelmingly comprehensive in nature,
express preemption is the only option.

The future of regulatory activity is uncertain. Legislation is contin-
uing to emerge from all levels of government, and the parties aligned
adversely in Mortier also continue to interact in the political process
at all levels. The pesticide and chemical industries will continue to
push for greater uniformity of regulation, especially through a federal
and state structure that preempts local use regulations. On the other
hand, local governments will probably continue to implement restric-
tions on pesticide use in response to a growing recognition of the dan-
gers of pesticides.

256 Id.
257 Id



