


RECLAMATION LAW IN LITIGATION: ACREAGE
 
AND RESIDENCY LIMITATIONS
 

ON PRIVATE LANDS
 

Provision of land and water for family farms was the 
fundamental policy underlying the acreage and residency 
limitations of the Reclamation Act of 1902. Three-quarters 
of a century later, the family farm is again a matter of 
great concern, and acreage and residency limitations are the 
subject of discussion, legislation and litigation. To illus­
trate the issues that can be expected in such litigation, this 
comment analyzes three cases arising from the Boulder 
Canyon Project.* 

INTRODUCTION AND BACKGROUND 

The Homestead Act of 18621 was the first major step in the 
federal government's promotion of widespread settlement of the 
West. When the last humid lands were claimed, Congress wanted 
to continue the settlement program; it was obvious, however, that 
land without water was worthless, and the press for irrigation be­
gan. 2 To protect against monopoly and speculation, restrictions 
on the number of acres a settler could claim and requirements that 
the settler be a resident had been placed in the Homestead Act3 

and other federal legislation of the nineteenth century.4 When the 
federal government entered the field of reclamation, such limita­
tions were included for private as well as public lands. 5 

The Reclamation Act of 19026 is the foundation of federal recla­
mation law. It provided for a reclamation fund, consisting of pro­

• The author has consulted the following Ninth Circuit Court of Ap­
peals briefs in preparing this comment: Brief for Appellant, United States 
v. Imperial Irrigation Dist., No. 71-2124; Brief for Appellee State of Califor­
nia, United States v. Imperial Irrigation Dist., No. 71-2124; Appellant's Re­
ply Brief, United States v. Imperial Irrigation Dist., No. 71-2124; Brief for 
the Federal Appellants, Ben Yellen v. Hickel, Nos. 73-1333 and 73-1388; 
Brief for Appellee, Ben Yellen v. Hickel, Nos. 73-1333 and 73-1388; Land­
owner's Joint Consolidated Brief, United States v. Imperial Irrigation Dist. 
and Ben Yellen v. Hickel, Nos. 71-2124, 73-1333 and 73-1388; and Brief of 
Ben Yellen in Response to Landowner's Joint Consolidated Brief, United 
States v. Imperial Irrigation Dist. and Ben Yellen v. Hickel, Nos. 71-2124, 
73-1333 and 73-1388. 

1. Act of May 20, 1862, ch. 75, 12 Stat. 392 (codified in scattered sec­
tions of 43 U.S.C.).

2. For an excellent general background on reclamation law, see J. 
Sax, Federal Reclamation Law, in 2 WATERS AND WATER RIGHTS 111-291 
(Clark ed. 1967) [hereinafter cited as Sax]. See also Gates, Reclamation of 
the Arid Lands, in PuBLIC LAND LAW REVIEW COMMISSION, HISTORY OF 
PUBLIC LAND LAW DEVELOPMENT 635-98 (1968) [hereinafter cited as Gates]. 

3. Act of May 20, 1862, ch. 75, 12 Stat. 392 (codified in scattered sec­
tions of 43 U.S.C.).

4. E.g., The Desert Land Act of 1877, 43 U.S.C. §§ 321-23 (1970); Tim­
ber and Stone Act of 1878, 43 U.S.C. §§ 311-13 (repealed by Act of August
1, 1955, ch. 448, 69 Stat. 434). 

5. There are many issues that arise concerning public lands, but this 
comment will focus on lands in private ownership. 

6. Act of June 17, 1902, ch. 1093, 32 Stat. 388 (codified in scattered 
sections of 43 U.S.C.). 
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ceeds from the sale of public lands, which would be used for build­
ing, operating and maintaining irrigation works.7 Both public and 
private landowners could receive water upon agreeing to pay 
charges for the cost of construction.s Acreage and residency pro­
visions are found in section 5 which provides, in part, as follows: 

No right to the use of water for land in private owner­
ship shall be sold for a tract exceeding one hundred and 
sixty acres to anyone landowner, and no such sale shall 
be made to any landowner unless he be an actual bona fide 
resident on such land, or occupant thereof residing in the 
neighborhood of said land, and no such right shall perma­
nently attach until all payments therefor are made.9 

Section 8 relates the Act's effect on state water laws, and provides 
that water rights under the Act shall be appurtenant to the land 
and "beneficial use shall be the basis, the measure, and the limit 
of the right."10 

The Warren Act of 191111 authorized the Secretary of the In­
terior to contract with parties outside the area initially intended 
to be served by the federal project. Such parties were allowed to 
use the excess capacities of the project facilities, provided that 
water would not be furnished "to anyone landowner in excess of 
an amount sufficient to irrigate one hundred and sixty acres."12 
The Act of August 9, 1912,13 provided in section 3 that no water 
would be furnished to, or water right sold or recognized for, land 
held in excess of 160 acres.14 

The Reclamation Extension Act of 191415 modified the pay­
ment schedule of the 1902 Act, and strengthened the excess land 
limitations. While the 1902 Act stated only that a water right 
would not be sold for lands over 160 acres, section 12 of the 1914 
Act provided that in any new reclamation project, owners of private 
lands would be required to agree to dispose of the amount in ex­
cess of that sufficient for the support of a family before a contract 
was let or work begun on construction.16 

The Omnibus Adjustment Act of 192617 provides, in section 
46,111 for contracts between the Secretary of the Interior and irriga­

7. 43 U.S.C. §§ 391, 491 (1970). 
8. Id. §§ 419, 461. 
9. Id. §	 431. 

10. Id. § 372. 
11. Id. §§ 523-25. 
12. Id. § 524. 
13. Id. §§ 541-46. 
14. Id. § 544. 
15. Act of August 13, 1914, ch. 247, 38 Stat. 686 (codified in scattered 

sections of 43 U.S.C.). 
16. 43 U.S.C. § 418 (1970). For further discussion of this Act, see Com­

ment, Acreage Limitation and the Applicability oj the Reclamation Exten­
sion Act oj 1914, 21 S.D.L. REV. 737 (1976). 

17. Act of May 25, 1926, 43 U.S.C. §§ 423-423g, 610 (1970). 
18.	 43 U.S.C. § 423e (1970) provides: 

No water shall be delivered upon the completion of any new 
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tion districts (as opposed to individuals). The contracts are to pro­
vide that lands in excess of 160 acres will be appraised by the Secre­
tary of the Interior, and that no water will be delivered to excess 
lands if the owners refuse to execute recordable contracts for the 
sale of such lands at terms and conditions satisfactory to the Secre­
tary.19 

Throughout the 75 year history of federal reclamation law, 
provisions for acreage and residency limitations have often failed 
to eliminate the monopolistic and speculative evils at which they 
were directed,20 and have not been uniformly enforced.21 In the 
last five years there have been proposals both to eliminate the 
limitations22 and to enforce them more strictly.23 For the present, 

project ... until a contract or contracts in form approved by the 
Secretary of the Interior shall have been made with an irrigation
district . . . providing for payment . . . of the cost of constructing. 
operating and maintaining the works during the time they are in 
control of the United States. . .. Such contract ... hereinbefore 
referred to shall further provide that all irrigable land held in pri­
vate ownership by anyone owner in excess of one hundred and 
sixty irrigable acres shall be appraised in a manner to be pre­
scribed by the Secretary of the Interior and the sale prices thereof 
fixed by the Secretary on the basis of its actual bona fide value 
at the date of appraisal without reference to the proposed construc­
tion of the irrigation works; and that no such excess lands so held 
shall receive water from any project or division if the owners there­
of shall refuse to execute valid recordable contracts for the sale 
of such lands under terms and conditions satisfactory to the Secre­
tary of the Interior and at prices not to exceed those fixed by the 
Secretary.... 

19. Id. 
20. In 1924, a group of special advisors (the "Fact Finders Committee")

reported to the United States Senate as follows: 
Although the Reclamation Service attempted to compel the 

subdivision of these privately owned lands into the units fixed by 
law, yet the legal enforcement was found difficult; and what was 
still worse, in many cases the owners of the land capitalized the 
Government expenditures and the liberality of its terms of repay­
ment by selling the land to the settlers at much higher prices than 
could otherwise have been obtained. The benefits of the reclama­
tion act, therefore, went in such cases almost entirely to these spec­
ulative owners. . . . 

FEDERAL RECLAMATION BY IRRIGATION, S. Doc. No. 92, 68th Cong., 1st Sess. 
38-39 (1924). 

On January 11, 1976, the lead article in The San Francisco Examiner 
was entitled "The $2 Billion Giveaway;" the first paragraph read, "Paper
farmers, absentee landowners and several big corporations reap most bene­
fits from a federal irrigation project that was supposed to redistribute huge
landholdings into family farms ..." San Francisco Examiner, Jan. 11, 
1976, at 1, col. 1. 

21. See, e.g., Memorandum of the Chairman of the Subcommittee on 
Irrigation and Reclamation to Members of the Senate Committee on Interior 
and Insular Affairs, ACREAGE LIMITATION-RECLAMATION LAW, 85th Cong., 2d 
Sess. 36-39 (1958). Indeed, while the acreage limitation is sporadically en­
forced, the Department of the Interior has not demanded compliance with 
the residency requirement for nearly 50 years. 

22. NATIONAL WATER COMMISSION, WATER POLICIES FOR THE FUTURE, THE 
REPORT OF THE NATIONAL WATER COMMISSION 149 (1973): Recommendation 
5-7: Congress should abolish the 160-acre limitation in reclamation projects
constructed in the future; provided, however, that direct project beneficiar­
ies pay the full costs of the projects allocated to irrigation. Compare PUB­
LIC LAND LAW REVIEW COMMISSION, REPORT OF THE PUBLIC LAND LAW 
REVIEW COMMISSION: ONE THIRD OF THE NATION'S LAND 182 (1970): 
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however, the acreage and residency limitations are laws "on the 
books"-or are they? This is precisely the issue in several cases 
from the federal courts in California. Three of these cases, United 
States v. Imperial Irrigation District24 (hereinafter Imperial) and 
the first and second Ben Yellen v. Hickel25 (hereinafter Ben Yellen 
I and Ben Yellen II) are the primary focus of this comment.26 

Imperial and Ben Yellen I and II arose in the Imperial Irrigation 
District in southern California. Imperial Irrigation District receives 
its water from a federal reclamation project under the terms of 
the Boulder Canyon Project Act.27 Simply stated, the issue in 
Imperial is whether the 160-acre limitation of federal reclamation 
law applies to the lands in the Imperial Irrigation District; and the 
issue in Ben Yellen I and II is whether the residency requirement 

Recommendation 71: The allocation of public lands to agricul­
tural use should not be burdened by artificial and obsolete re­
straints such as acreage limitations on individual holdings, farm 
residency requirements, and the exclusion of corporations as eligi­
ble applicants. 

23. E.g., H.R. 5236, 92d Cong., 1st Sess. (1971), which was a bill pre­
sented by Representative Kastenmeier of Wisconsin "[t]o provide for the 
creation of an authority ... to carry out the congressional intent respecting 
the excess land provisions of the Federal Reclamation Act of June 17, 1902." 

24. 322 F. Supp. 11 (S.D. Cal. 1971). 
25. 355 F. Supp. 200 (S.D. Cal. 1971); 352 F. Supp. 1300 (S.D. Cal. 

1972). The Imperial case and the Ben Yellen cases all arose in the Fed­
eral District Court for the Southern District of California, and are now on 
appeal to the Ninth Circuit Court of Appeals. Limitations were upheld
by the trial court in the Ben Yellen cases but rejected in Imperial. To 
avoid confusion, it should be pointed out that two different judges presided
-Judge Turrentine in Imperial and Judge Murray in the Ben Yellen cases. 
For a discussion of these cases, and reclamation law problems in the Impe­
rial Irrigation District in general, see Taylor, Water, Land and Environment, 
Imperial Valley: Law Caught in the Winds of Politics, 13 NATURAL RE­
SOURCES J. 1 (1973). 

26. Two other cases, United States v. Tulare Lake Canal Co., 340 F. 
Supp. 1185 (E.D. Cal. 1972), and Bowker v. Morton, No. C-70-1274, 4 E.L.R. 
20,255 (N.D. Cal. 1973) have also been appealed to the Ninth Circuit Court 
of Appeals. Issues from Tulare Lake and Bowker which are representative 
of questions arising in reclamation litigation generally will also be dis­
cussed. See note 156, and text accompanying notes 276-77, infra. 

27. 43 U.S.C. §§ 617-617t (1970). When Congress financed the Boulder 
Canyon Project and built the All-American Canal in 1928, it was the most 
monumental reclamation and hydroelectric project ever undertaken in the 
United States, although larger projects have since been built. The product 
of ten years of Congressional hearings and debates, the Boulder Canyon
Project Act enacted the fourth "Swing-Johnson Bill" sponsored by Senator 
Johnson and Congressman Swing of California. Although the Boulder Can­
yon Project would serve much of the lower basin of the Colorado River, 
special attention was given to the Imperial Valley of California, formerly 
a desert, but by 1928 a lush agricultural area. The Imperial Valley already 
had an irrigation district. Imperial Irrigation District, which distributed wa­
ter to approximately 424,000 acres of privately-owned land, but the system 
was not reliable. First, much of the Imperial Valley had been flooded in 
1905-1906, when the Colorado River broke through its west bank, and the 
danger of flooding was still present. Secondly, the Alamo Canal, through 
which the Imperial Irrigation District received its water from the Colorado 
River, ran a 50-mile course through Mexico, where much of the water was 
diverted. For a further discussion of the geological and historical back­
ground of the Boulder Canyon Project and the All-American Canal, see 
Arizona v. California, 373 U.S. 546, 552-61 (1963); Ben Yellen v. Hickel, 
352 F. Supp. 1300, 1312-13 (S.D. Cal. 1972); United States v. Imperial Irriga­
tion Dist., 322 F. Supp. 11, 12-14 (S.D. Cal. 1971). 
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applies to such lands. The plaintiff in Imperial was the federal 
government, which sought to enforce the 160-acre limitation; de­
fendants were the class of owners of more than 160 acres of land 
within the Imperial Irrigation DistriCt.28 The plaintiffs in Ben 
Yellen I and II were residents of Imperial Irrigation District who 
sought a writ of mandamus to require Walter J. Hickel, the Secre­
tary of the Interior, to enforce the residency requirement within 
the District.29 Non-resident owners of land within the district 
were intervening defendants. 

Many questions arose in Imperial and Ben Yellen I and II which 
had to be answered before determination of the ultimate issues, 
whether acreage limitations or residency requirements applied to 
the Imperial Irrigation District. First, were these cases properly 
before the court; or, in Ben Yellen I and II, should the plaintiffs 
have been barred either by lack of standing or because of the res 
judicata effect of an earlier case (Hewes v. All Persons30)? Sec­
ondly, could the terms and legislative history of the Boulder Can­
yon Project ACPl be construed to allow the enforcement of acreage 
and residency limitations in the Imperial Irrigation District; and, 
in the light of national policy, should the limitations be enforced? 
Thirdly, if limitations are applicable in the Imperial Irrigation Dis­
trict, to what extent do they apply? Finally, what effect should 
administrative practices of the Department of the Interior have on 
the application of acreage and residency limitations? These ques­
tions in Imperial and Ben Yellen I and II are typical of those that 
might arise in future reclamation litigation involving acreage and 
residency limitations, and their analysis follows. The implications 
of these cases beyond the Boulder Canyon Proj ect are discussed 
in the conclusion. 

JUSTICIABILITY AND JURISDICTION: STANDING 

AND RES JUDICATA 

Standing 

The plaintiff in Imperial was the federal government, and the 
landowner defendants did not raise the standing issue. In Ben 
Yellen I and II, the plaintiffs were a doctor, an agricultural labor 
contractor, and 121 agricultural laborers who desired to purchase 
farm land in the Imperial Irrigation District.32 Both the govern­

28. California intervened as an additional defendant. 
29. The United States was in the anomolous position of plaintiff in Im­

perial and defendant in Ben Yellen I and II because the Department of 
the Interior still enforces the 160-acre limitation in certain circumstances, 
but takes the position that residency is no longer a requirement of the rec­
lamation law in any project.

30. Civil No. 15460 (Super. Ct., Imperial County, Cal. 1933). 
31. 43 U.S.C. §§ 617-617t (1970). 
32. 352 F. Supp. 1300,1312 (S.D. Cal. 1972). 
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ment and the intervening defendants-non-resident landowners 
whose lands were among those desired by the plaintiffs-challenged 
the plaintiffs' standing.33 The trial court held plaintiffs had stand­
ing because they were clearly within the zone of interest protected 
by section 5 of the Reclamation Act of 1902,34 which they sought 
to require the Secretary of the Interior to enforce.35 The court 
stated as follows: 

If the plaintiffs are not granted standing to bring this suit, 
the Department of Interior will in effect be given a license 
to disregard the law, as well as an immunity from chal­
lenges by the intended beneficiaries of the legislation in 
question.36 

In view of the recent Supreme Court decision in Schlesinger 
v. Reservists Committee to Stop the War,37 where it was held that 
standing need not be predicated upon the assumption that no one 
has standing if plaintiff does not,38 the reason cited by the Ben 
Yellen court for granting standing may be insufficient. It is neces­
sary to discover whether there are other grounds upon which stand­
ing might be granted under current tests. 

The defendant in Ben Yellen I and II is the Secretary of one 
of the agencies of the United States government, the Department 
of the Interior. The Secretary was sued for non-enforcement of 
the residency requirement of section 5 of the Reclamation Act of 
1902.39 The Administrative Procedure Act provides that "A person 
suffering legal wrong because of agency action, or adversely af­
fected or aggrieved by agency action within the meaning of a rele­
vant statute, is entitled to judicial review thereof."40 The person 
"adversely affected or aggrieved" must have a "personal stake" in 
the outcome of the suit, and his injury must be concrete; that is, 
more than a "generalized grievance" must be shown.H This is 
the "injury in fact" test which demands that the plaintiff be among 
the injured and not merely one seeking to protect the public's inter­
est.42 

33. After the cases were consolidated for appeal, the government and 
the landowners dropped the standing issue. It arises fairly frequently in 
reclamation litigation, however, and deserves mention. See, e.g., Bowker 
v. Morton No. C-70-1274, 4 E.L.R. 20,255, 20,256-57 (N.D. Cal. 1973); Turner 
v. Kings River Conservation Dist., 360 F.2d 184, 198 (9th Cir. 1966). 

34. 43 U.S.C. § 431 (1970). See text accompanying note 9 supra. 
35. Ben Yellen v. Hickel, 352 F. Supp. 1300, 1303 (S.D. Cal. 1972). 
36. Id. at 1303-04. This statement was cited with approval in Bowker 

v. Morton, No. C-70-1274, 4 E.L.R. 20,255, 20,257 (N.D. Cal. 1973). 
37. 418 U.S. 208 (1974). 
38. Id. at 227. 
39. 43 U.S.C. § 431 (1970). 
40. 5 U.S.C. § 702 (1970). 
41. United States v. Richardson, 418 U.S. 166, 173-74 (1974). Standing, 

however, is not to be denied simply because many people may suffer the 
same injury. United States v. Students Challenging Regulatory Agency
Procedures (SCRAP), 412 U.S. 669, 687 (1973). 

42. Sierra Club v. Morton, 405 U.S. 727 (1972.). Once a plaintiff has 
been granted standing, however, he may argue public policy on the merits. 

[T] he fact of economic injury is what gives a person standing to 
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The plaintiffs in Ben Yellen I and II desired to purchase land 
in the Imperial Irrigation District, but were unable to do so under 
current market prices and ownership.43 If the non-resident land­
owners, who owned nearly one-half of the land in the Imperial Val­
ley,44 were forced either to comply with the residency requirement 
or to sell their lands, the plaintiffs' chances of fulfilling their desires 
would be enhanced.45 The plaintiffs were not merely seeking to 
protect the public interest. Their interest is a concrete, economic 
interest which gives them a "personal stake" in the outcome of the 
litigation, rather than a mere "generalized grievance."46 It ap­
pears, then, that under current tests, standing should be granted 
under the Administrative Procedure Act.47 

seek judicial review under the statute, but once review is properly 
invoked, that person may argue the public interest in support of 
his claim that the agency has failed to comply with its statutory 
mandate. 

Id. at 737. This view has been affirmed in the latest Supreme Court deci­
sion on standing, Warth v. Seldin, 422 U.S. 35 (1975). 

43. Ben Yellen v. Hickel, 352 F. Supp. 1300, 1312 (S.D. Cal. 1972). 
44. Id. at 1317. 
45. This would be so because the land's market value would decrease, 

making it easier for plaintiffs to purchase. 
Q. . .. The question is: If residency was declared to be a pre­
requisite to the receipt of Project water and all non-resident owned 
lands were declared to be ineligible for further deliveries of Project 
water, what, in your opinion would happen to the market price 
of the lands now owned by nonresidents? 
A. It would drop in value. 
Q. Do you have an opinion as to how far the drop would 
go? 
A. .. , Well, the magnitude of the drop would depend upon the 
conditions under which the constraints on residency were enforced. 
It would be a function of time. 
Q. ... If the residency requirement were enforced tomorrow, 
what would happen to the price of land? 
A. . .. You'd have a very substantial decrease in the market price 
because of lack of options on the part of those owners. 

Testimony of William W. Wood, Agricultural Economist, in the Record, vol. 
3, at 256-57, Ben Yellen v. Hickel, 352 F. Supp. 1300 (S.D. Cal. 1972). 

46. This is at least true of the plaintiffs who are agricultural laborers 
and cannot afford to purchase any land at the present time. Dr. Ben 
Yellen's interest is obviously more generalized, but he is only one of 123 
plaintiffs. In any case, the Supreme Court indicated in Warth v. Seldin, 
422 U.S. 35, -, 95 S. Ct. 2197, 2206 (1975), that "[i] n some circumstances, 
countervailing considerations may outweigh the concerns underlying the 
usual reluctance to exert judicial power when the plaintiff's claim to relief 
rests on the legal rights of third parties." 

47. 5 U.S.C. § 702 (1970). Standing to sue the Secretary of the Interior 
for failure to require the execution of recordable contracts for the disposi­
tion of lands in excess of 160 acres was denied, however, in Turner v. Kings 
River Conservation Dist., 360 F.2d 184 (9th Cir. 1966). The court stated 
as follows: 

[T]he statutes imposed a duty upon the Secretary of Interior in 
the interest of the public at large, and there is nothing in the stat­
utes to indicate that Congress intended to confer a litigable right 
upon private persons claiming injury from the Secretary's failure 
to discharge his duty to the public. 

Id. at 198. The opinion is of questionable precedential value because it 
predates the recent Supreme Court cases which established new standing 
tests. See text accompanying notes 41-42 supra. In addition, the plaintiffs' 
injuries in Turner were not caused by a violation of the acreage limitation 
or residency requirement, whereas plaintiffs in Ben Yellen I and II allege 
that their injury is so caused. 
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Res Judicata 

In addition to challenging plaintiffs' standing, the landowner 
defendants have raised the issue of res judicata,48 alleging that the 
decision in a 1933 California case49 bars any reconsideration of the 
applicability of acreage or residency limitations in the Imperial Irri­
gation District. The issue of res judicata arose in Imperial only 
after final judgment in the lower court,50 while the plaintiffs in 
Ben Yellen I and II sought to intervene in order to appealY Be­
cause the Ninth Circuit has decided the question of intervention, 
res judicata may no longer be an issue in Imperial,52 but it is 
still an issue in Ben Yellen I and II. 

The decision which the landowners and the Department of the 
Interior allege is res judicata as to the plaintiffs' claim in the Ben 
Yellen cases is Hewes v. All Persons,53 which was an in rem pro­
ceeding for confirmation of a contract between the United States 
and the Imperial Irrigation District for construction of the All­
American Canal,54 Charles Malan, an excess landowner, brought a 

48. The exact circumstances involved in these cases will never be du­
plicated, so the same res judicata issue will not arise. The portions of this 
section dealing with exceptions to the doctrine of res judicata may be rele­
vant in other litigation under the reclamation law, however, because similar 
questions of public policy and changes in law may arise. 

49. Hewes v. All Persons, Civil No. 15460 (Super. Ct., Imperial County,
Cal. 1933). 

50. Res judicata could not be raised at the trial court in Imperial be­
cause the United States had not been named or served with notice in the 
prior proceeding on which the claim of res judicata was based. Under the 
doctrine of sovereign immunity, the United States must consent to a suit. 
United States v. Sherwood, 312 U.S. 584 (1941), and unless it so consents. 
it is not bound by the judgment. Applicability of the Excess Land Laws, 
Imperial Irrigation District Lands, 71 Interior Dec. 496, 518 (1964) (Opinion
of Solicitor Barry). 

51. On January 5, 1971, the trial court in Imperial held that the land 
limitation provisions of reclamation law did not apply to private lands in 
the Imperial Irrigation District. 322 F. Supp. at 27. The government, as 
the losing party, made no move to appeal. On March 18, 1971, prior to 
the expiration of the time for filing an appeal, Dr. Ben Yellen and the other 
plaintiffs in Ben Yellen I and II moved to intervene in Imperial for purposes 
of appeal. Their motion was denied by the trial court on March 29, 1971. 
On April 5, they appealed from the order denying intervention. On August 
6, 1973, the Ninth Circuit Court of Appeals granted leave to intervene, and 
Imperial and Ben Yellen I and II were consolidated for review. 

Motions to intervene are a common occurrence in reclamation litigation
and are generally granted. See, e.g., Bowker v. Morton, No. C-70-1274, 4 
E.L.R. 20,255, 20,259 (N.D. Cal. 1973); Ben Yellen v. Hickel, 352 F. SuPP. 
1300, 1312 (S.D. Cal. 1972); United States v. Tulare Lake Canal Co., 340 
F. Supp. 1185, 1186 (E.D. Cal. 1972). The intervention issue was more hotly
contested in Imperial than in most cases, probably due to the timing of 
the motion to intervene. 

52. Even if res judicata were not foreclosed as an issue in Imperial 
upon the granting of leave to intervene, the doctrine arguably should not 
apply to the intervenors; they are merely appealing issues initially raised 
by the federal government, against whom the defense is unavailable. See 
note 50 supra. 

53. Civil No. 15460 (Super. Ct., Imperial County, Cal. 1933). 
54. Article 31 of the contract provides as follows: 

The execution of this contract by the District shall be autho­
rized by the qualified electors of the District at an election held 
for that purpose. Thereafter, without delay, the District shall pros­
ecute to judgment proceedings in court for a judicial confirmation 
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collateral proceeding in which he questioned the status of the 160­
acre limitation. That proceeding was consolidated with the confir­
mation proceeding for trial. The trial court made the following 
finding: 

No. 35. That under said contract between the United 
States and Imperial Irrigation District, dated the 1st day 
of December, 1932, the delivery of water will not be limited 
to 160 acres in a single ownership and that the lands of 
the defendant Charles Malan in excess of 160 acres will not 
be denied water because of the size of said ownership, and 
that water service to lands regardless of the size of owner­
ship will not be in any manner affected by said contract, 
so far as the size of individual ownership is concerned.55 

This finding depended in part on the holding in Hewes that section 
5 of the Reclamation Act of 190256 did not apply to the Boulder 
Canyon Project Act. The court in Ben Yellen I and II held that 
the findings in Hewes were not res judicata for three reasons: first, 
the California state court in Hewes did not have jurisdiction in a 
confirmation proceeding to construe federal reclamation statutes; 
secondly, a subsequent Supreme Court decision57 was contrary to 
the state court's determination; and, finally, federal courts are not 
bound by state court precedent on federal questions. 58 Each of 
these three reasons deserves further explanation. 

Regarding the determination that Hewes was not res judicata 
because the court lacked jurisdiction to construe the reclamation 
statutes, it is essential to note that a court must have jurisdiction 
over the person and the SUbject-matter before it can render a bind­
ing judgment.59 When a court exercises special powers under pre­
scribed conditions, no presumption of proper jurisdiction attends 
the judgment of the court. 60 The scope of such limited jurisdiction 
depends not upon the rank of the court, but rather upon the terms 
under which jurisdiction is granted.61 The contract between the 
United States and the Imperial Irrigation District required judicial 
confirmation to become binding.62 The contract did not in itself 
confer jurisdiction on any court, however; the Imperial County 
Court in Hewes had to derive its jurisdiction from either state or 

of the authorization and validity of this contract. The United 
States shall not be in any manner bound under the terms and con­
ditions of this contract unless and until a confirmatory final jud~­
ment in such proceedings shall have been rendered, includin~ final 
decision, or pending appellate action if ~round for appeal be laid. 

55. Hewes v. All Persons, Civil No. 15460 (Super. Ct., Imperial County, 
Cal. 1933).

56. 43 U.S.C. § 431 (1970). See text accompanying note 9 supm.
57. Ivanhoe Irrigation Dist. v. McCracken. 357 U.S. 275 (1958).
58. Ben Yellen v. Hickel, 352 F. Supp. 1300,1304 (S.D. Cal. 1972). 
59. Earle v. McVeigh, 91 U.S. 503, 507 (1876). "[T]he want of jurisdic­

tion makes it utterly void and unavailable for any purpose."
60. Galpin v. Page, 85 U.S. (18 Wall.) 350,371 (1873). 
61. Id. at 372. 
62. See note 54 supra. 
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federal law, or both. Federal statutes authorizing confirmation 
proceedings in 1933 were section 1 of the Act of May 15, 1922,63 
and section 46 of the Omnibus Adjustment Act of 1926.64 Applicable 
state laws were section 3 of the California Irrigation District Act 
of 191765 and section 68 of the California Irrigation District Act of 
1897.66 Whatever statute is applied, the jurisdiction of the con­
firming court seems to have been restricted to questions of validity 
of execution and authority to contract.67 Determining the absence 
of an acreage limitation in the Boulder Canyon Project Act may 
well have been outside the court's limited jurisdiction because the 
United States Supreme Court has declared that "As to the rights 
and duties of the United States under the contracts, these are mat­
ters of federal law on which this Court has final word."68 

Even if the California court did not, in fact, have jurisdiction, 
it has been held that a finding of jurisdiction would itself be res 
judicata. "The court has the authority to pass upon its own juris­
diction and its decree sustaining jurisdiction against attack, while 
open to direct review, is res judicata in a collateral action."69 There 
are exceptions to this rule, however, such as federal pre-emption, 
sovereign immunity,70 and cases where the issue was not actually 
litigated. 71 Furthermore, as previously noted, the usual presump­
tions granted to courts of general jurisdiction are not as strong 
when a court has limited jurisdiction,72 as in Hewes. 

63.	 43 U.S.C. § 511 (1970) (emphasis added): 
[N]o contract with an irrigation district under this section ... 
shall be binding on the United States until the proceedings on the 
part of the district for the authorization of the execution of the 
contract with the United States shall have been confirmed by 
decree of a court of competent jurisdiction .... 

64. Id. § 423 (e) (emphasis added): 
No water shall be delivered ... until a contract ... shall have 

been made with an irrigation district ... and the execution of said 
contract ... shall have been confirmed by a decree of a court of 
competent jurisdiction.

65. 1917 Cal. Stat. 245. See CAL. WATER CODE § 23225 (prior to its 
amendment in 1961 Cal. Stat. 3771): "A district may submit any contract 
. . . to the superior court of the county. . . to determine the validity there­
of, [and] the authority of the district to make the contract ..." (emphasis 
added). 

66. 1897 Cal. Stat. 276. See CAL. WATER CODE § 22670: "A district may 
... bring an action in the superior court of the ... county to determine 
the validity of the bonds or of the levy." (emphasis added). 

67. See notes 63-66 supra. See also Ivanhoe Irrigation Dist. v. All Par­
ties and Persons, 53 Cal. 2d 692, 350 P.2d 69, 3 Cal. Rptr. 317 (1960); Sax, 
supra note 2, at § 123.2 (H): "Nor is the confirmation proceeding designed 
to interpret the contract; it is a proceeding in rem and the only issue in­
volved is the validity of the contract insofar as it rests on the action taken 
by the district." 

68. Ivanhoe Irrigation Dist. v. McCracken, 357 U.S. 275, 289 (1958). 
This statement, however, was made on an appeal from the judgments in 
question and res judicata was not really in issue. 

69. Chicot County Drainage Dist. v. Baxter State Bank, 308 U.S. 371, 
377 (1940). See also Davis v. Davis, 305 U.S. 32 (1938); Stoll v. Gottlieb, 
305 U.S. 165 (1938). 

70. See note 50 supra. 
71. Durfee v. Duke, 375 U.S. 106, 114 n.12 (1963). 
72. Galpin v. Page, 85 U.S. (18 Wall.) 350, 371 (1873). The RESTATE­

MENT OF JUDGMENTS § 10(2) (c) (1942) states that among the factors to 
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is ambiguous, extrinsic aids may be considered, including the legis­
lative history of the Act,l35 

Legislative History of the Boulder Canyon Project Act 

Investigation of the events occurring during the enactment of 
a law often reveal the intent and purpose of the law. 

Therefore, the history of events transpiring during the 
process of enacting it, from its introduction in the legisla­
ture to its final validation, has generally been the first ex­
trinsic aid to which courts have turned in attempting to 
construe an ambiguous act.136 

The Boulder Canyon Project Act was the product of the fourth 
"Swing-Johnson" Bill.l37 The House version138 contained a spe­
cific acreage limitation; the Senate version139 did not. Another 
Senate bill,140 which did contain an acreage limitation, was intro­
duced by Senator Phipps, but only Senator Johnson's bill was fav­
orably reported out of committee. The court in Imperial notes that 
the Senate committee "refused to take action" on Senator Phipps' 

vided" requirement of section 14 of the Act, id. § 617m. Recognition of 
the exception would not make acreage and residency requirements totally 
inapplicable under the Act, because not every possible water user would 
have had a "present perfected right." The term is considered below, under 
the discussion of the extent of the applicability of the limitations. See text 
accompanying notes 197-232 infra. 

135. SUTHERLAND, supra note 89, § 48.01. See also United States v. Don­
russ Co., 393 U.S. 297 (1969). 

136. SUTHERLAND, supra note 89, § 48.04. See also United States v. Uni­
versal C.r.T. Credit Corp., 344 U.S. 218 (1952). 

137. The first Swing-Johnson bill (H.R. 11449, S. 3511) was introduced 
in the second session of the 67th Congress in 1922, but was never reported 
out of committee. PROBLEMS OF IMPERIAL VALLEY AND VICINITY, S. Doc. No. 
142, 67th Cong., 2d Sess. 1-325 (1922) is an extremely informative back­
ground source. 

The second Swing-Johnson bill (H.R. 2903, S. 727) was introduced in 
the first session of the 68th Congress of 1923-1924. Neither bill was reported 
out of committee. On the first session of the 69th Congress (1925-1926).
Congressman Swing and Senator Johnson each introduced two bills, (H.R. 
6251, H.R. 9826, S. 1868, S. 3331), called collectively the third Swing­
Johnson bill. The bills were favorably reported out of committee, and were 
the subject of much debate in both Houses during the second session (1926­
1927), but no action was taken. As noted in United States v. Imperial Irri­
gation Dist., 322 F. Supp. 11, 20-21 (S.D. Cal. 1971), Congressman Swing 
indicated at the committee hearings on the House bills that he did not be­
lieve there was anything in the bills requiring the sale of excess lands. 
Hearings on H.R. 6251 and H.R. 9826 Before the House Comm. on Irrigation 
and Reclamation, 69th Cong., 1st Sess. 32-33 (1926). After the hearings, 
however, Congressman Leatherwood prevailed upon the committee to in­
clude an acreage limitation. H.R. REP. No. 1657, 69th Cong., 2d Sess., pt. 
1, at 29-30 (1926). The Senate Report contains the following: "In a great
project such as this many details may properly be referable to a general 
law such as the reclamation act." S. REP. No. 654, 69th Congo 1st Sess., 
pt. 1, at 28 (1926). This statement indicates that a rather widespread incor­
corporation of reclamation law may have been intended. The fourth 
Swing-Johnson bill (H.R. 5773, S. 728) was introduced in the first session 
of the 70th Congress (1927-1928), and was passed in December of 1928 dur­
ing the second session. 

138. H.R. 5773, 70th Cong., 1st Sess. (1927). 
139. S. 728, 70th Cong., 1st Sess. (1927). 
140. S. 1274, 70th Cong., 1st Sess. (1927). 
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