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enhance the possibility of adding such protections. However, it is im-
portant to recognize that interest groups who oppose such legislative
protections will likely pose a significant hurdle to animal advocates.

a. Hurdles in Implementing Legislation: Public Choice and
Interest Groups

When attempting to find a legislative fix for animal welfare on the
industrial farm, animal advocates, although likely part of an interest
group themselves, should recognize the distinct possibility that the
public choice theory is likely to come into play, especially in the form of
interest group pressure from opponents. In the legal realm, public
choice can be defined “as the economic study of nonmarket decision
making, or simply the application of economics to political sci-
ence . . . .”126 While the extent of public choice theory should not be
overstated, “no theory of government can ignore the powerful forces of
individual self-interest and the critical role of institutional design.”'27

One particularly apt aspect of public choice concerns the influence
of interest groups:

Public choice models often treat the legislative process as a microeconomic
system in which “actual political choices are determined by the efforts of
individuals and groups to further their own interests,” efforts that have
been labeled “rent-seeking.” Thus, “[t]he basic assumption is that taxes,
subsidies, regulations, and other political instruments are used to raise the
welfare of more influential pressure groups.”128

To the extent that this theory may prove true for large, animal
industry interests in the government, regulation may prove a signifi-
cant barrier to getting farmed animal welfare legislation past the op-
position. There is strong evidence that animal industry groups have
been very successful thus far in satisfying their interests. For example,
the federal government has funded several programs over the past one
hundred years designed to eradicate animal disease, and groups such
as the National Pork Producers’ Council have proposed yet another
program to eradicate “[p]seudorabies in pigs.”12? In addition, the dairy
lobby has been very persistent and successful.130

Whether or not a direct response to industry lobbying, “govern-
ment tax policy has subsidized the factory approach to animal farm-
ing . . . .”131 Furthermore, the federal government subsidizes the
industry by financially supporting “[tlhe bulk of agricultural re-

126 Daniel A. Farber & Philip P. Frickey, Law and Public Choice: A Critical Introduc-
tion 7 (U. Chi. Press 1991 (quoting Dennis C. Mueller, Public Choice II: A Revised
Ed:ition of Public Choice 1 (Cambridge U. Press 1989).

127 Id. at 11.

128 Jd. at 14-15 (footnotes omitted).

129 Mason & Singer, supra n. 92, at 127-28.

130 Id. at 130.

131 14
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search.”132 It seems safe to assume that industry advocates work to
protect or enhance such federal support. Thus, if animal advocates
seek to pass farmed animal welfare legislation that is adverse to in-
dustrial farming interests, these advocates will likely face severe oppo-
sition. However, some legislation may not be entirely neutral or
adverse to all animal market players. In such cases, animal advocates
have the best chance at gaining public support for farmed animal wel-
fare legislation.

V. GESTATION CRATE BANS IN FLORIDA AND ELSEWHERE

A timely case study provides an excellent practical example of
these theories in practice. Gestation crates are two-by-seven foot metal
crates where sows are housed during gestation.133 The crates prevent
sows from turning around during the nearly four month gestation pe-
riod.134 Between “60-70% of sows [in the United States] are housed in
[individual crates] throughout gestation.”'35 Animal activists assert
that these “crates are among the cruelest confinement techniques used
on farms — both in terms of the intensity of confinement and the dura-
tion of confinement.”136 However, at least one pig industry representa-
tive claims that the crates are actually better for the welfare of the
pregnant sows.137

132 Id. at 131.

133 Perkins, supra n. 39; BanCruelFarms.org, Frequently Asked Questions, http://
www.bancruelfarms.org/faqg.htm (accessed Nov. 12, 2006); see O’Brien supra n. 3, at
418-21 (for more details on how pigs are treated on a modern factory farm); Humane
Socy. U.S., Gestation Crates, http://www.hsus.org/farm/multimedia/gallery/pigs/
gestation_crates.html (accessed Nov. 12, 2006) (hereinafter Gestation Crate Photos].

134 Perkins, supra n. 39; BanCruelFarms.org, supra n. 133; see O’Brien supra n. 3, at
418-21 (for more details on how pigs are treated on a modern factory farm); Gestation
Crate Photos, supra n. 133.

135 E.A. Pajor, Group Housing of Sows in Small Pens: Advantages, Disadvantages,
and Recent Research, in Proceedings: Symposium on Swine Housing and Well-being,
Purdue U. 37, 37 {(Des Moines, lowa, June 5, 2002) (citation omitted) (available at http:/
www.ces.purdue.edu/pork/sowhousing/swine_02.pdf). This is in agreement with an arti-
cle asserting, “[a]lmost two-thirds of the nearly 6 million female breeding swine in the
United States are housed in confinement buildings that use gestation stalls . . . .” Per-
kins, supra n. 39.

136 BanCruelFarms.org, supra n. 133; see also Farm Sanctuary, Gestation Crates,
http:/www freefarmanimals.org/gc_intro.htm (accessed Nov. 12, 2006) (for negative
welfare implications of gestation crates); Humane Socy. U.S., The Dirty Six: The Worst
Practices in Agribusiness, http://www hsus.org/farm_animals/factory_farms/
the_dirty_six.html (accessed Nov. 12, 2006) (listing gestation crates among the six worst
industrial animal farming practices in terms of animal welfare).

137 Perkins. supra n. 39 (“‘Based on my experience, I prefer to have my sows indoors,’
said Chinn, chairwoman of the National Pork Board’s animal welfare committee. ‘We
feel we can control the climate, keep the environment cleaner and tend to their needs
better.””); Joe Vansickle, Florida Outlaws Gestation Stalls, http:/nationalhogfarmer
.com/news/farming_florida_outlaws_gestation/index html (Nov. 7, 2002) (quoting
Chinn: “individually housing sows greatly enhances their welfare”).
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Notwithstanding the outcome of the animal welfare debate, Flor-
ida citizens voted in 2002 to ban gestation crates in pig production.138
The Florida gestation crate ban could result in an enormous positive
impact for the welfare of nonhuman animals, the significance of which
is difficult to overstate. Additionally, the Florida ban is being used as a
springboard for similar measures in other states.!3° If implemented
nationwide, the end of gestation crate use would bring tangible, signif-
icant relief by “reducing the unimaginable suffering of nearly four mil-
lion animals, every day, every year.”140 Given this new precedent for
farmed animal welfare and the tremendous number of animals at
stake,!4l society must recognize this as an important stage in the
animal rights epoch.

Despite the ban’s potential national effect, its impact on the
ground in Florida is likely to be minimal. The Florida gestation crate
ban does not go into effect until 2008.142 By the effective date, likely no
Florida farmers will still be using the crates.143 Thus, the effects of the
ban will primarily be felt, if at all, in other states and in farmed animal
protection campaigns.144

As stated earlier, efforts seeking protective measures for pregnant
pigs exist in other states. A Maryland bill which would have estab-
lished a “minimum size of confinement crates for pregnant pigs” failed
in March 2005.145 In Arizona, gestation crates and veal crates were
recently banned.46 In light of this growing trend of attempts to pro-
vide for farmed animal protections legislatively, it is important to re-
flect on what will be most effective.

138 Florida Const. art. X, § 21 (2006); Farm Sanctuary News, supra n. 37.

139 Humane Socy. U.S., Md. S.B. 470 Minimum Confinement Size for Pigs During
Pregnancy, http://www.hsus.org/legislation_laws/state_legislation/maryland/
md_sb_470_pregnant_pigs.html (website no longer available) (on file with Animal L.)
[hereinafter Minimum Confinement Sizel; Election '06, supra n. 39 (noting that the ban
does not go into effect until Dec. 31, 2012); Perkins, supra n. 39.

140 Lovvorn, supra n. 8, at 142-43.

141 Perkins, supra n. 39 (“Almost two-thirds of the nearly 6 million female breeding
swine in the United States are housed in confinement buildings that use gestation
stalls . . .."); Wise, supra n. 6, at 19 (*In the United States, more than 10 billion nonhu-
man animals are annually slaughtered just for food.”).

142 Florida Const. art. X, § 21,

143 See Jerry W. Jackson, Florida’s Pig Amendment Puts Pressure on Farmers — In
Other States; Stalls Scarcely Used Here, But the Ban Builds National Momentum, Or-
lando Sentinel Trib. C1 (Nov. 9, 2002) (“Only two Florida hog farms used the stalls that
confine pregnant sows. But one has already shut down and . . . the last farmer to use the
crates, is phasing out his business . . . .”).

144 See id. at C1 (“Industry experts said . . . that pressure is building on farmers to
change the way they handle farm animals of all types . . . .”); Perkins, supra n. 39 (“The
success in Florida has producers elsewhere alarmed.”).

145 Minimum Confinement Size, supra n. 139; Md. Sen. 470, Gen. Assembly, 2005
Reg. Sess. (Feb. 4. 2005) available at http://www.mlis.state.md.us/2005rs/fnotes/
bil_0000/sb0470.pdf. (accessed Nov. 12, 2006).

146 Election 06, supra n. 39.
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VI. ANOTHER ASPECT OF THE ECONOMIC ARGUMENT: THE
ECONOMIC IMPACTS OF BANNING GESTATION CRATES

Gestation crate use in the pig industry is an example of the under-
represented human valuation of farmed animal interests.'*” Thus,
where the market fails to protect pigs’ interests, animal advocates
should seek an alternative remedy. While animal advocates could and
should use the courtroom for such protections, the standing hurdle
niay prove too much for this to be an efficient use of time.'*8 If this
proves true, animal advocates may find a more effective solution
through popular support in the legislature.

Although society’s support for animal protection legislation re-
flects a willingness to pay for such protection, another aspect of eco-
nomics, economic efficiency, lends even more support to using
legislative remedies. In other words, where human valuation of nonhu-
man interests is underrepresented in the market and, therefore, a
market fix is needed, animal advocates should evaluate the economic
impact of proposed legislation. This may provide incentive to tradition-
ally unaccommodating politicians or citizens to support animal welfare
protection measures, even when those resisting such legislation may
specifically object to the laws because they object to the concept of
animal welfare in general.

The Florida legislative campaign to ban gestation crates did not
fully utilize economic arguments in favor of the ban and only made
terse arguments.'*® This should not have been the case. Although
Florida passed the ban without detailed economic arguments, such ar-
guments could have strengthened the campaign. The following analy-
sis of the economic impact of a ban on gestation crates shows that
where a legislative fix is needed to fairly represent the human valua-
tion of nonhuman interests in the marketplace, arguments in support
of such legislation should not shy away from evaluating its economic
impacts. Here, as may be the case elsewhere, legislation may actually
prove to be economically efficient, and thus gain the support of those
who would not otherwise back such legislation. Even when the eco-
nomic impact is negative, as may be the case for other welfare protec-
tion measures, a fair evaluation of the impact may show that society’s
valuation of animal interests reflects a willingness to pay for the added
protection.

147 See supra nn. 8-10, 30-32, 35 and accompanying text (not distinguishing pigs
from either the popular support for farmed animal protection or the lack of legislative
answers to such support).

148 See Decoux, supra n. 119, at 684, 749 (explaining that “case law regarding the
standing of animals is little more than a jumble of inconsistent decisions wholly lacking
in rationale™); Sunstein, supra n. 119, at 1336, 1359 (explaining that “[a]nimals lack
standing as such, simply because no relevant statute confers a cause of action on
animals”).

149 BanCruelFarms.org, supra n. 133 targuing that the economic impact would be
minimal because of the small number of effected farms and that the target is large
farms as opposed to small ones).
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A. Alternative Housing

Although one study provides specific costs for various aspects of
one alternative to gestation crate housing,!0 there is no comprehen-
sive study that details the economic effects of outlawing confinement
systems and replacing them with some alternative. However, various
studies outlined below suggest alternatives that are at least competi-
tive with, if not economically preferable to, the gestation crate
systems.151

Because there is no comprehensive analysis of the economic im-
pact of alternatives, most studies focus on sow performance under the
different systems. One study analyzed various other studies and
“found that in 15 studies reviewed, [eight] showed better reproduction
in group-housed pigs, whereas only [four] showed better reproduction
with individual housing.”?5? An Italian study found confinement sys-
tems to be slightly superior to the group housing alternative.53 This
was even the case with “[aln important parameter which is indicative
of the productive state of the whole pig farm . . . the number of pigs
weaned per sow per year.”154 Another study found “no statistically sig-
nificant differences in” production performance.?5 One study had sim-
ilar results between the two systems it tested.'6 However, it is
unclear that the systems in this study were substantially different,
aside from the type of flooring.'57 Another recent study “indicate(s]
that gestating sows can be housed in deep-bedded hoop barns equipped
with individual feeding stalls and achieve results comparable or supe-
rior to gestating sows housed in individual crated gestation sys-
tems.”18 While one animal science meeting “[n]oted that the major
challenge of group housing gestating sows is inter-sow aggression,” re-
sults showed that the “[o]verall farrowing rate was not different” be-

150 Jay D. Harmon et al., Hoop Barns for Gestating Swine, 44 Agric. Engrs. Dig. 1,
17-18 (Sept. 2004).

151 See Perkins, supra n. 39 (citing Mark Honeyman. an animal science professor, the
article says, “Research has shown that the economic returns from raising hogs in hoop-
houses, open-ended buildings with a waterproof cover, are similar to confinement
buildings . . . .".

152 J.L. Barnett et al., A Review of the Welfare Issues for Sows and Piglets in Relation
to Housing, 52 Austr. J. Agric. Res. 1, 6 (2001) (citation omitted).

153 M. Barbari, Analysis of Reproductive Performances of Sows in Relation to Housing
Systems, in Swine Housing, Proc. First Int. Conf. 188, 191-92, 194 (Des Moines, lowa,
Oct. 9-11, 2000).

154 Id. at 193-94.

155 D.C. England & D.T. Spurr, Litter Size of Swine Confined During Gestation, Or.
Agr. Exp. St. Tech. Paper 2506, 220, 222 (Or. St. U.) (on file with Animal L.).

156 J.R. Morris et al., The Effect of the Hurnik-Morris (HM) System on Sow Reproduc-
tion, Attrition. and Longevity, 76 J. Animal Sci. 2759, 2761 (1998).

157 Id. at 2760.

158 P.J. Lammers & M.S. Honeyman, Sow and Litter Performance for Individual
Crate and Group Hoop Barn Gestation Housing Systems: Progress Report 111, 2006 [owa
State U. Animal Indus. Rpt. (2006) (available at http:/www.ans.iastate.edu/report/air/
2006pdf/R2171.pdf.
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tween systems.!'®® Finally, a Denmark study found that, although
there were problems with offspring deaths in the alternative system,
the system resulted in healthier and heavier offspring.18° In addition,
“the extra square metre or so per pen to allow the sow to follow natural
traits for farrowing appears to be balanced in cost by the lack of invest-
ment in a crate.”161

The financial outlay also seems to be an advantage of the hoop
barn alternative: “[t]he versatility, production flexibility, and low capi-
tal costs may result in reduced financial risk.”162 Thus, even if the pro-
duction performance in alternatives is not at or above that of gestation
crates, low initial costs for the farmer may make the alternatives eco-
nomically viable. Therefore, although the economic data relate mainly
to production performance, and those results are mixed, there is at
least a strong possibility that alternatives to gestation crates are eco-
nomically competitive.

Aside from looking purely at the production performance in the
different systems, actual farmed animal welfare is another factor in
the economic evaluation. If group housing is, in fact, better for the wel-
fare of sows, it may be in the economic interest of the farmer to use this
housing method, because studies “have linked reproductive perform-
ance . . . with welfare.”163

Thus, although the data is far from clear, several strong argu-
ments could be made that alternative housing systems are equal to, or
even more economically beneficial than, confinement systems.

B. Product Elasticity and Substitution

Even if data at some point conclusively shows that alternative
methods are economically inferior to confinement systems, a gestation
crate ban would not necessarily have a detrimental effect in the pig
industry. “Elasticity of demand measures the response of the quantity
of a good to changes in its price.”’5* Where the elasticity of demand is
less than one, it is inelastic.19® Where the elasticity of demand is
greater than one, it is elastic.166 “The more substitutes for the good,
the greater the elasticity of demand; the fewer the substitutes, the
lower the elasticity.”'67 The price elasticity of demand for pork is

159 Tim Lundeen, Sow Housing System May Not Influence Animal Performance,
Feedstuffs 9 (July 28, 2003).

160 Norman Dunn, Positive Aspects of No-Crate Farrowing, 21 No. 7 Pig Progress 20,
20 (2005,

161 J4.

162 Harmon et al., supra n. 150, at 18,

163 Barnett et al., supra n. 152, at 3.

164 Cooter & Ulen, supra n. 33, at 25.

165 Id.

166 Jd.

167 Id.
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—0.35.168 Therefore, there would be a relatively low change in the
quantity of pork purchased due to a change in price.16° This indicates
that if a ban on gestation crates resulted in higher prices for pig farm-
ers and these higher prices were in turn transferred to the consumer,
it should have a minimal effect on the farmer, because consumption
would not decrease.

C. What If There Are Negative Economic Effects from Banning
Gestation Crates?

Even if, despite the caveats and information outlined above, ban-
ning gestation crates actually does result in increased costs to farmers,
it does not necessarily mean that the legislation will or should fail.
First, pig producers may look at increasing animal welfare standards
as an opportunity for an economic boon through marketing.'7? This
accords with the idea that economics may be waning as the “major de-
terminant of management decisions related to pig state-of-being.”17!
Such trends may minimize any negative economic effects of farmed
animal welfare measures. Second, and more importantly, the fact that
society supports additional farmed animal welfare protection mea-
sures, at least in a general sense,172 shows that society might be will-
ing to pay for the additional cost that comes with such protections.
Third, an economic analysis by animal advocates might uncover holes
in the economic analysis of opponents of the measure. Fourth, while
there may be a negative economic impact on some parts of the market,
others in the animal industry might benefit. For example, while wel-
fare protection measures might hurt large industrial farms, the mea-
sures might benefit other farms that focus on “niche” markets, such as
organic farms.173 Thus, the possibility that certain, or even overall, ec-
onomic impacts of a farmed animal welfare measure might be negative
should not discourage animal advocates from doing a detailed eco-
nomic analysis and using it to their advantage.

168 B. Wade Brorsen et al., Economic Impacts of Banning Subtherapeutic Use of An-
tibiotics in Swine Production, 34 No. 3 J. Agric. Applied Econs. 489, 497 tbl. 4 (Dec.
2002).

169 See generally Cooter & Ulen, supra n. 33, at 25 (explaining elasticity of demand
and how it functions).

170 W. Ray Stricklin, Ethical Considerations of Pork Production, in Proceedings: Sym-
posium on Swine Housing and Well-being, Purdue U. 7, 7 (Des Moines, lowa, June 5,
2002) (“[I]t is proposed that the establishment of pork production practices that are
viewed as ethically defensible is not only the right thing to do but is also a pragmatic
action to be taken as a marketing tool.”).

171 Dr. Stanley E. Curtis, Introduction: An A and Five E’s: Training Stockpeople to Be
Maximizers of Pig State-of-Being, in Proceedings: Symposium on Swine Housing and
Well-being, Purdue U. 3, 4 (Des Moines, Iowa, June 5, 2002).

172 See supra n. 30-31, 35 and accompanying text (showing public support for
protections).

173 See O’Brien, supra n. 3, at 410 n. 13 (explaining that farmers can take advantage
of “niche” markets); Mo, supra n. 99, at 1324-26 (giving examples of companies in these
markets and explaining their greater costs).
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D. The Negative Effects of Arguing Economic Efficiency:
Competitive Injury and Standing

In addition to the worrisome effects of an economic approach to
animal welfare, such as society’s changing moral standards or the
proper functioning of the market,17¢ one other cautionary note de-
serves brief study. In some cases, animal advocates may attempt to
allege standing by way of competitor injury.!” In such cases, if the
economic impact of implementing animal protection practices is not
negative, those plaintiffs will have more difficulty getting into court.176
However, the legislative fix by way of economic arguments is prefera-
ble to ad hoc and possibly difficult judicial enforcement. Plaintiffs
bringing cases under competitive standing theories should nonetheless
remain aware of this possible side effect of successful economic effi-
ciency arguments to implementing animal protection measures.

VII. CONCLUSION

A law and economics approach in the current animals-as-property
realm could be the best way to provide for tangible advancements in
the protection of nonhuman animals.??7 The wealth maximization the-
ory of justice, providing for recognition of the human valuation of non-
human interests, allows for this to be the case.l”® Where the market
fails to adequately reflect human valuation of nonhuman animal inter-
ests,179 animal advocates should seek solutions. Advancements have
already progressed judicially for companion animals.180 Although a
different dynamic than that involving companion animals may require
a legislative approach for farmed animals, this approach holds similar
promise for the advancement of farmed animal protections.!8?

In addition to the general application of economics to animal law,
an economic efficiency analysis can serve the interests of animal advo-
cates well. Indeed, an economic analysis of the recent ban on gestation
crates in Florida suggests that strong economic arguments can serve to

174 Supra n. 14 and accompanying text.

175 See Mo, supra n. 99, at 1324 (explaining how a plaintiff under California’s unfair
competition law would need to show “financial . . . damage™; Sunstein, supra n. 119, at
1335, 1343, 1346-47, 135658, 1360, 1362 (explaining competitive standing doctrine in
relation to animal protection).

176 See Mo, supra n. 99, at 1324 (explaining that under California’s unfair competi-
tion law “animal advocacy groups can be plaintiffs only if they have suffered financial or
property damage as a result of the cruelty against the farm animals.”); Sunstein, supra
n. 119, at 1346, 1356-57 (explaining competitive standing as a result of taking away
competitive advantage, i.e. as a result of competitive harm).

177 Supra pt. L

178 Supra pts. II-1I1L.

179 See supra nn. 8-10, 30-32, 35 and accompanving text (discussing popular support
for farmed animal protection and a lack of legi~lative answers for such support).

180 Supra pt. IV(BX1Xa).

181 Supra pt. IV(BX2).
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provide valuable protections to farmed animals.!82 The sheer magni-
tude of farmed animals subjected to painful practices!®3 requires that
animal advocates begin a direct, offensive approach to the economics of
animal welfare measures today.184

182 Supra pt. VL

183 See supra nn. 6, 8-10 and accompanying text (explaining the number of animals
at stake, the harsh practices of industrial animal agriculture, and the lack of legislative
protection).

184 See supra nn. 14-15 and accompanying text (discussing the urgent need for prac-
tical reform).



