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Land Act.'® In other cases the land is registered in the name of the
Minister of Native Affairs, who holds it in trust for a group of black
Africans and their successors, and is obliged “to exercise his powers
for the benefit of the beneficiaries, who have enforceable rights to
the land.”??* In both these types of settlements the 1969 Regulations
should theoretically have applied, yet in practice they did not; in-
stead, individual landowners exercised common-law rights of own-
ership, and tribally held land was allocated and administered in
accord with customary practices,!?

Prior to 1986, although the Development Trust and Land Act
prohibited and made unlawful black African labor tenancy in white
rural agricultural areas, black tenancy continued to exist.!® This
form of tenancy gave no right in the land itself to the black tenant;
the tenancy was to end with the white owner’s sale of land. Yet the
employer had to give reasonable notice of the impending sale, suf-
ficient at least for a tenant to harvest his crops. Under the Abolition
of Influx Control Act 68 of 1986, labor tenancy became legal, al-
though evictions still occur under other legislation.!*

3. Restricting Black Access to Urban Land

Despite the government’s attempts to prevent permanent black
residence in South Africa’s urban centers, large numbers of blacks
have always lived in the country’s cities because of the need for black
labor.'? During much of this century the South African government
permitted some black residence in white urban areas, and the exis-
tence of black urban townships outside the reserves or homelands.
Yet the government carefully controlled the entry and residence of
blacks, and maintained the townships under such conditions that
black South Africans would not want to remain in them perma-
nently.'?® Government policies from the 1920s onward, particularly
after the National Party’s assumption of power in 1948, represented

3 Jd. Examples are Driefontein and Daggakraal in Eastern Transvaal, and Mathopestad
in Western Transvaal.

12 Id. For example, KwaNgema in Eastern Transvaal.

% Id. at 169.

1% See Budlender & Latsky, supra note 6, at 171.

127 See Moray Hathorn & Dale Hutchison, Labour Tenants and the Law, in NO PLACE TO
REST, supra note 77, at 194, 197.

12 See LEMON, supra note 111, at 213; MAGUBANE, supra note 17, at 123; Robertson, supra
note 61, at 129,

18 For example, black domestic servants living on their white employers’ premises could
not be joined by their family members; neither could men living in hostels. See LEMON, supra
note 111, at 225,
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the views of the Stallard Report, published in 1922: “the African
was required in the urban industrial areas ‘to minister to the needs
of the white man and should depart therefrom when he had ceased
so to minister’.”'3 The Stallard commission of inquiry into local
government had proposed strict influx controls over the entry of
blacks into urban areas: these controls were realized explicitly in the
Prevention of Illegal Squatting Act 52 of 1951 (1951 Act) and the
imposition of pass laws and influx controls.!®! The 1951 Act gave
magistrates powers to order those blacks living illegally in towns to
leave, and the demolition of their houses. The Pass Laws Act 67 of
1952 made it compulsory for Africans over the age of sixteen to carry
passes at all times, while the 1952 amendments to the Urban Areas
Act 25 of 1945 set out conditions for residence in particular urban
areas by blacks.!?2 Only those who were born and continuously res-
ident in a specific area, or who had worked continuously for ten years
or lived in that area for fifteen years, or certain immediate family
members, could legally be present. Without permission to be in an
urban center, as evidenced by proper documentation in one’s pass
book, no black could stay longer than seventy-two hours in that
urban location.!3

From the 1960s to the 1980s, the government’s urban policy con-
centrated primarily upon removing black Africans to the bantus-
tans.’* The Black Labour Act 67 of 1964 went so far as to propose
doing away with permanent residence rights for Africans in urban
areas, who had not been born or resident there for at least fifteen
years, or had not worked for the same employer for ten years, in an
attempt to entrench the migrant labor system. 3 Nevertheless, black
urbanization continued at a rapidly increasing pace. As the bantustan
populations grew, so, too, did the size and number of urban settle-
ments located within the homelands adjacent to white metropolitan
and urban areas. At the same time, black African settlements around
urban centers within white areas continued to increase.!* By 1980,

1% ALF STADLER, THE POLITICAL ECONOMY OF SOUTH AFRICA 88 (1987).

131 The Godley Committee, an interdepartmental government committee whose mission was
to inquire into pass laws, set out an alternative approach to that of Stallardism in its report.
The Committee recommended free mobility for black African laborers in towns, subject only
to the carrying of individual registration certificates, or passes. The United Party of South
Africa, a rival to the National Party, generally followed this approach, although it also
implemented influx controls, up to 1948, Id. at 88-90.

132 See PLATZKY & WALKER, supra note 5, at 103-05.

1 Id,

1 See Sutcliffe et al., supra note 84, at 87.

1% See MAGUBANE, supra note 17, at 143.

13 See Robertson, supra note 77, at 131; Sutcliffe et al, supra note 84, at 87.
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approximately fifty percent of black South Africans lived in various
types of urban centers: there were approximately seven million non-
homeland urban blacks, compared with approximately four million
urban whites; by 1985, the numbers had grown to about eight million
blacks in urban settlements. ¥

Up to the mid-1980s, several types of black settlements existed
outside the homelands in South African cities under apartheid: es-
tablished black townships and institutions such as men’s hostels in
white-controlled cities; new black urban townships; townships in
Trust-controlled areas outside the homelands but associated with
particular bantustans; and informal, temporary, or unplanned settle-
ments of various sorts.!® In all of these areas, severe housing short-
ages, lack of services, and deprivation of access to land for black
South Africans prevailed.!®?

Access to land and land tenure rights varied with each type of
settlement. In urban centers and townships within the bantustans,
different regulations applied, depending upon whether the land be-
longed to the SADT, or had been designated for a specific ethnic
group or entity.** For the most part the 1968 Regulations governed
tenure in black urban townships outside the homelands.!*! Because
the state considered blacks temporary residents, land tenure con-
ditions were precarious for them, limited to site permits for erecting
private dwellings, and residential and ownership certificates for rent-
ing or buying houses that the provincial administration had built.
Each form of tenure carried with it restrictions requiring proof of
lawful presence, residence, and use of property: revocation of per-
mits was possible for infractions such as permitting persons other
than a holder’s dependants to live or sleep on the premises, or not
occupying an existing dwelling. 42

Just as the bantustan policy of the South African government
failed, ' however, so also did the government’s urbanization policies
for black South Africans. The government signalled its acknowl-

137 LEMON, supra note 111, at 224.

138 See Robertson, supra note 77, at 131-32.

3 LEMON, supra note 111, at 226, notes: “The black housing shortage in ‘white’ South
Africa was officially estimated at 168,000 units at the end of 1983, although other sources put
it considerably higher. In addition, there was an estimated shortage of 142,000 units in the
six self-governing homelands, more than half of which was in KwaZulu.” From 1968 to 1976,
virtually no family housing was built for blacks in these white areas. Since then the slow rate
of construction has not meet the need caused by population growth and rural-urban migration.

10 See Robertson, supra note 61, at 133.

11 Proc R1036 of 1968.

142 See Robertson, supra note 61, at 132.

143 See supra notes 94-116, and accompanying text.
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edgement of this fact in 1986 with the release of the White Paper on
Urbanization, which proposed significant policy changes that would
affect virtually all types of black urban settlements.!# For the first
time, the South African government appeared to recognize that
African urbanization was both inevitable and in some senses desir-
able. The government sought to replace the prior policy of contain-
ment through mandatory influx control measures with one of
planned, “orderly urbanization.”!*®* With the Abolition of Influx Con-
trol Act 68 of 1986, the government formally eliminated influx con-
trols, and through amendments to the Black Communities Devel-
opment Act 4 of 1984 granted conversions of minimal existing rights
to 99-year leasehold and ownership right for residents of new black
townships.!46 In 1988, the Conversion of Certain Rights to Leasehold
Act 81 similarly permitted the conversion of black land rights in
townships in white-controlled urban areas into rights of leasehold
for 99 years, with possibility for future conversion to full, common-
law ownership.!¥

“Orderly urbanization” policies shifted the government’s focus
away from preventing black movement into towns, toward greater
control of people within urban centers. Yet these legislative initia-
tives did not eliminate the development and maintenance of discrete
African urban and semi-urban enclaves, nor geographical and resi-
dential apartheid generally.'4®

IV. DISMANTLING APARTHEID;
THE NATIONAL PARTY’S PLAN FOR LAND REFORM

A. Initiatives to End Apartheid During the 1980s

During the 1980s, the South African government faced interna-
tional condemnation and sanctions from abroad, along with increas-
ingly well-organized and effective resistance by nonwhite South Af-
ricans at home and in exile.!*? In particular, the townships presented
growing problems. Angry over their exclusion from the newly con-
stituted Parliament under the 1983 Constitution, black residents

14 See Government of South Africa, White Paper on Urbanization (Pretoria, 1986).

s Suteliffe et al., supra note 84, at 86.

146 See Budlender, supra note 118, at 69; Robertson, supra note 77, at 131,

147 See Robertson, supra note 77, at 131.

148 See id. at 132; Sutcliffe et al., supra note 84, at 103.

19 See generally DAVENPORT, supra note 16, at 422-28; COLIN LEGUM, THE BATTLEFRONTS
OF SOUTHERN AFRICA 374—446 (1988).
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protested the Black Local Authorities Act, forced the resignation of
councillors in the townships, and engaged in rent boycotts.!3 The
government declared a state of emergency from 1986 to 1989, during
which time township structures collapsed in many locations and
violence increased.'®' In some townships residents set up local ad-
ministrative committees to govern.'%?

During this time the government began the selective and piece-
meal repeal of statutes and regulations under which the apartheid
land system had operated.!®® The government also undertook con-
stitutional reforms, for example, abolishing white-controlled provin-
cial councils and replacing them with multiracial (including black
South Afriean) provincial executives directly responsible to the State
President.!%* In addition, the South African Law Commission, at the
government’s request, produced Working Paper 25, Project 58:
Group and Human Rights, which included “A Proposed Bill of
Rights.”'% This document proposed that all individuals in the Re-
public should have rights to privacy that prevented a place of resi-
dence from being entered or property seized arbitrarily,'® rights to
move freely within the country,'®” to acquire property and the
“means of production,”®® and to receive compensation in the event
of expropriation of private property in the public interest.!®® Yet it
was not until the publication of the White Paper on Land Reform,
in 1991, that the government, in anticipation of the end of apartheid,
made its first comprehensive attempt to address land issues.160

150 Act 102 of 1982, See DAVENPORT, supra note 16, at 440; Sutcliffe et al., supra note 84,
at 88-90. See generally LEMON, supra note 111, at 338—43.

151 See DAVENPORT, supra note 16, at 440; THOMPSON, supra note 65, at 235.

162 See DAVENPORT, supra note 16, at 440.

158 See supra notes 115, 127, 14447, and accompanying text.

154 See DAVENPORT, supra note 16, at 436. In addition, from 1987 the government gradually
introduced multiracial Regional Services Councils, to administer the provision of water, power,
sewage, land use planning, and other provincial services. Id.

165 South African Law Commission, Working Paper 25, Project 58: Group and Human Rights
(1989) [hereinafter Working Paper 25]. The Minister of Justice, Mr. H. J. Coetsee, in 1986,
requested the Commission to make recommendations as to the “definition and protection of
group rights in the context of the South African constitutional set-up and the possible extension
of the existing protection of individual rights. . . .” Id. at 1. The Commission’s final report
urged that a bill of rights be adopted to protect minority groups, that discriminatory laws be
repealed before its adoption, and that affirmative action be implemented “to grant temporary,
non-mandatory privileges to disadvantaged groups. . . .” DAVENPORT, supra note 16, at 436.

16 Working Paper 25, supra note 155, at 472, Art. 6.

17 Jd. at 473, Art. 12.

18 Jd., Art. 14,

15 Jd., Art. 15.

10 White Paper, supra note 9. This document is available in the Yale University Library
African Collection.
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B. The Government White Paper on Land Reform, and
Accompanying Bills

With its release of the White Paper on Land Reform, on March
12, 1991, the South African government set forth the National Par-
ty’s general approach to land reform in South Africa, including spe-
cific policies and legislation to implement them. As starting points
the White Paper acknowledged access to land as a basic human right,
and proposed that access be achieved through operation of a market
economy in which free enterprise and private land ownership would
prevail.’®! The White Paper provoked considerable discussion, criti-
cism, and eventual concessions by the government. The White Paper
remains, however, the most comprehensive and definitive statement
of the South African government’s approach to land reform.1¢

1. The White Paper

The White Paper set out specific proposals in three designated
areas: Accessibility of Rights in Land; Quality and Integrity of the
Title in Land; and Effective Utilisation of Land.!®® In addressing
land rights, the government proposed abolishing all racially based
restrictions on land acquisition and ownership in both urban and
rural areas.!® It thereby sought to eliminate the legal status of most
areas, except the self-governing territories.'® Although the govern-
ment stated that it would promote measures in both the private and
public sectors to extend the accessibility of land to all, the White
Paper rejected explicitly the restoration of land to those who had
been dispossessed forcibly through past policies or historical
events.166

1 1d, at 1.

182 See infra Sections IV.C., IV.D.

16 See White Paper, supra note 9, at 2.

184 ]Jd. Provisions were to apply to the homelands as well. See id. at 5.

165 Id. at 2-3. The current local government system in all areas was not repealed. See id.
at 34.

1% The government measures included “land-focused assistance programmes in a rural and
urban context, of which financial and other assistance with respect to settlement, housing,
agriculture, commerce and industry, and the provision of infrastructure are examples.” Id. at
6. In addition, Sec. A2.11(f) stated:

Apart from the vast potential for conflict inherent in such a programme, overlapping
and contradictory claims to such land, as well as other practical problems, would
make its implementation extremely difficult, if not impossible. The government be-
lieves that it is in the interest of peace and progress that the present position should
be accepted and that the opportunities afforded by the new land policy should be
exploited to bring about a more equitable dispensation. An attempt to return to the
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In addressing quality and integrity of title in land, the White Paper
expressed the government’s commitment to a policy of upgrading
lower order, racially based land tenure rights, and registration, to
full ownership or better rights of leasehold.!®” While the White Paper
stated that tribal systems of land tenure should be permitted to
continue alongside individual land tenure systems, the proposed pol-
icy opposed expansion of traditional “communal” systems.!®® The
government would transfer to tribal communities, with full rights of
ownership, however, any land that it or the SADT held in trust for
these communities.!®® To protect individual and group interests in
land and preserve the integrity of title in land, the government
proposed strong measures to control illegal squatting, while improv-
ing the availability of housing.'™ The White Paper also emphasized
a devolution of power from the central government and correspond-
ing growth in local community autonomy. Localities would assume
increasing responsibility for management of their domestic affairs,
including setting minimum requirements for new building and the
provision of services, and maintaining local “norms and standards.”'™

previous order will only disrupt the country’s pace of development to the detriment
of all.
Id.

%7 Id. at 7,

168 See id. at 8:

B3.2 . .. After due consideration the Government has decided not to interfere
with this traditional land tenure system. The traditional system of land tenure
underpins a delicately balanced subsistence economy system which, if replaced in-
judiciously, could lead to the collapse of the communities to which it affords a liveli-
hood. The Government is, however, not in favour of the expansion of this system.

B3.3 The Government believes that tribal communities should seriously consider
the advantages of individual tenure. Although tribal communities will not be pres-
surised into converting the traditional rights to their land into individual rights of
tenure, the Upgrading of Land Tenure Rights Bill provides for such a contingency.
It i8 stressed, however, that the tribes themselves must initiate the reform of the
tribal land systems . . . .

1% The proposed Upgrading of Land Tenure Act prohibited tribes from selling this land to
anyone outside the tribe for the first ten years, however, unless a court order was obtained
to authorize such sale. Id. at 9.

1 Jd, at 10.

171 See id.:

B4.4.4 The impending repeal of the Group Areas Act, 1966, has given rise to the
fear among certain communities that established community life will be endangered.
Against the background of the prevailing housing shortage, increasing urbanisation
and the heterogeneous population, it is understandable that there should be strong
reservations in this regard.

B4.4.5 The Government believes that if these fears are to be allayed, steps must
be taken to ensure that the norms and standards a local community sets itself are
maintained. The key to this lies in the following: easing the housing shortage to a
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Where disputes arose within local communities the Government
would provide a mediation and settlement mechanism.?

The third focus in the White Paper was the utilization of land.!"
Government policy in this area concentrated on both rural and urban
land use, and espoused the efficient use of land for the benefit of the
entire population. Regional development needs, opportunities and
conditions were to replace race as the key to spatial ordering in
South Africa.!™ Specifically, the government sought to protect the
current production capacity of commercial agricultural land in rural
areas, further developing this system of production within a market
economy and in accord with market forces, through increasing access
to private ownership.!”™ The policy included plans to target rural
areas for development, providing wider access to marketing, finance,
training, extension services and other such benefits, and proposed
the creation of a national corporation to organize development while
phasing out the SADT.1%

Addressing urban development, government policy recognized se-
rious concerns that the massive influx of people from rural to urban
centers in the country posed.!” The White Paper provided interim
measures for creating settlements and townships through less formal
legal means than normally would be permitted.™ It also pledged
assistance for increasing housing availability in cities and towns by
providing government loans for erecting dwellings, funds for acquir-
ing land, and financing of better community facilities and services.

significant degree; providing would-be squatters with suitable informal settlement
opportunities on an orderly basis; taking steps to protect the established urban
environment against disruptive influences; giving local communities a greater say in
matters that affect their community life; and providing mechanisms for dealing with
grievances concerning the disregard of community values at local and neighbourhood
level.

2 Id. at 11, 20-21.

118 See id. Utilization was described in Sec.Cl1.1:
The utilisation of land in South Africa is characterised by large concentrations of
people in and around the metropolitan areas and an uneven distribution of people in
the rural areas. The western parts of the country are sparsely populated owing to a
lack of natural resources, while there are larger concentrations of people in those
Black areas where a subsistence economy prevails. By far the greater part of the
country is used for commercial agricultural production by predominantly White farm-
ers.

Id. at 11.

14 Id. at 12.

17 Id. at 13.

1% Id. at 14.

177 Id. at 15. The White Paper referred to the White Paper on Urbanisation, and the

accompanying Physical Planning Bill, as evidence of the importance of this problem. 7d.
178 d. at 16.
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These measures were aimed at major metropolitan areas as well as
rural towns,™

2. The Accompanying Bills

The White Paper incorporated five accompanying bills to imple-
ment government proposals for land reform.!® These bills, intro-
duced as a single legislative package to the South African Parlia-
ment, were intended to repeal 189 pieces of existing legislation, and
to nullify thousands of discriminatory regulations.!® The following
Sections discuss these five proposed bills.

a. The Abolition of Racially Based Land Measures Bill

This bill would repeal the Land Acts of 1913 and 1936, the Group
Areas Act of 1966, and the Black Communities Development Act of
1984, thus removing all statutory race restrictions on land tenure.!#
The bill would empower the State President to make necessary legal
adjustments by proclamation, and set up an Advisory Committee on
Nonracial Measures under the Minister of Justice.!® The bill pro-
posed phasing out the SADT, with the Trust’s responsibilities to be
exercised instead directly through government administration.!®
This bill was to be applicable to the self-governing territories as well
as all other areas in South Africa.!%

b. The Upgrading of Land Tenure Rights Bill

The Upgrading of Land Tenure Rights Bill would have converted
immediately about 300,000 black-held leases in formal townships to
full ownership, and established procedures for upgrading leases not
yet registered.!® In “informal” townships and settlements where
there had been no previous surveying or registration of land, the
government proposed to establish a process for planning, surveying,
and eventual granting of ownership rights to those occupying the

1 Jd.

18 Id, at 17.

181 South Africa, WORLD NEWS DIG., Facts on File, Mar. 21, 1991, gqvailable in LEXIS,
MDEAFR Library.

%2 White Paper, supra note 9, at 17.

18 Id, at 17. The President’s power of proclamation for these purposes was to lapse on 31
December 1994.

84 [d. at 17-18.

185 I, at 18.

18 Jd. at 18-19. Currently blacks can obtain leaseholds for up to 99 years. The upgrading
or granting of ownership would be free of cost. Id.
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land.'®” The bill would transfer ownership of tribal land to blacks
who occupied the land, even though it was registered in the name
of the SADT, the State President, the Minister of Development Aid,
or the government of a self-governing territory.

¢. The Residential Environment Bill

This bill sought to establish an Urban Environment Board to
oversee the development of urban environments free from physical
deterioration. In addition, the bill would permit local authorities to
make by-laws to maintain “norms and standards” for the upkeep of
their communities.'® Such by-laws could not legally differentiate on
the basis of race or color.'® In anticipation of disputes likely to arise
with the repeal of the Group Areas Act of 1966, the government
mandated the designation of officials to investigate complaints and
justices of the peace to settle disputes.!

d. The Less Formal Township Establishment Bill

The Less Formal Township Establishment Bill addressed the cur-
rent shortage of housing in South Africa by establishing interim
measures to expedite the creation and approval of squatter camps
and shantytowns with minimum facilities.!* These procedures would
allow for bypassing lengthy, formal restrictions for the creation of
residential settlements by giving administrators the power to des-
ignate state or any other land for informal settlement where there
was serious and pressing need.!®® The government declared that such

87 Id. at 19.
188 Id.
= Jd. at 20.
1% See id. The by-laws could address:
—combating over-occupation of residential premises;
—the use for residential purposes of premises unsuitable for such use;
—the effective implementation of restrictions on the use of premises;
—maintaining premises in a tidy and hygienic condition;
—promoting sound relations in the neighbourhood and combating behaviour on prem-
ises that could disturb such relations; and
—the orderly and civilised use of public facilities.
The government later attached this provision to the Abolition of Racially Based Measures
Bill. See infra note 222 and accompanying text.
191 See id. at 21. These justices of the peace would act under the terms of the Justices of
the Peace and Commissioners of Oaths Act, 1963.
192 Id. at 21.
153 Id. Section D4.2.1 stated
Land is not designated in this way unless the Administrator is convinced that there
is a pressing need in the area in question for informal settlement opportunities and
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townships could further be established anywhere, so long as the land
was suitable for the purpose.’®

e. The Rural Development Bill

The Rural Development Bill provided for a National Rural De-
velopment Corporation to oversee a coordinated national strategy
for rural development, and would set aside nearly 1.2 million acres
(490,000 hectares) of state-owned land for an undetermined number
of small-scale commercial farmers who would be given financial and
technical assistance.'®® Race was to play no part in the allocation of
farming units in these agricultural settlements. Those who received
farms were to have the opportunity to purchase their land following
a period of leasehold.'® Tribes would be able to purchase land for
residential and agricultural use, but strict requirements would apply
for communal use so that conversion to a system of individual own-
ership could occur at a later time.®" The bill was not to affect current
tribal lands.!%®

the land in question is suitable for this form of settlement. Land thus designated
must be surveyed and developed for settlement by the Administrator if it is State
land or, if it is not State land, under his supervision. The Bill specifies that the
provisions relating to formal township development are not applicable to the devel-
opment of such an area.
Id.

194 Thus the Act assumed the repeal of the Group Areas Act 36, 1966. See id. at 22.

1% Jd. at 23. The government could also acquire additional land for these purposes.

196 Id.

197 See id. at 24. Sec. D5.5.3 stated:
Whereas tribes will be free to purchase land, laws such as those in respeet of the
subdivision of agricultural land and township development will stand in their way if
they wish to turn such land to communal use, The Bill therefore provides that tribes
are entitled to use such land as they may purchase, for the purposes of communal
agricultural settlement, provided certain requirements are complied with. It is pro-
posed that the responsible Minister be empowered to determine whether specific
land which the tribe wishes to acquire or has acquired, is suitable for the purpose of
communal agricultural settlement. The question of whether land is suitable for com-
munal use, must be decided on the basis of criteria specified in the Bill, for example
the economic carrying capacity of the land. If the Minister approves the use of the
land in question for that purpose, the Subdivision of Agricultural Land Act, 1970,
and the laws on township development will not be applicable, thus opening the way
to communal usage. However, in order to ensure productive use of the land and make
it possible to convert to individual ownership of land at a later state, the tribe will
be obliged by law to lay out a duly surveyed settlement on the land and to allocate
farming units to members of the tribe only in accordance with the lay-out plan. The
size of the units must be determined with a view to their viability. The layout and
development of the scheme must be conducted under the supervision of the Minister.

18 Jd,
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C. Critiques of the National Party’s Land Reform Proposals

Immediately upon the government’s release of the White Paper,
many individuals and groups, ranging from independent scholars, to
the African National Congress (ANC), and the right-wing Conser-
vative Party, responded with praise as well as substantive criti-
cisms.!® Representatives of the National Party, the Labour Party,
the Democratic Party, the United Democratic Party, and the Na-
tional People’s Party generally welcomed the tabling of the White
Paper in Parliament, and described it as a significant step toward a
non-racial South Africa. Similarly, Dr. Mangosuthu Buthelezi, Chief
Minister of KwaZulu and President of the Inkatha Party, praised
the government’s intention to eliminate apartheid.?® While business
appeared to favor the potential economic opportunities that could
result from implementation of the White Paper, white agricultural
unions reacted much more cautiously, stressing the need for contin-
ued protection of the rights of owners of agricultural land.?! On the
other hand, the leaders of the Conservative Party, the Herstigte
Nasionale Party (Reformed National Party), and the Afrikaner
Weerstand Beweging (AWB or Afrikaner Resistance Movement)
claimed, in the words of Conservative Party leader Dr. Andries
Treurnicht, that whites were “being robbed of their right to self-
determination over their own land.”?? Critiques of the White Paper

1% Founded in 1912, the African National Congress is the pre-eminent anti-apartheid party
in South Africa. The South African Government banned the ANC in 1960 after the ANC led
nationwide protests against apartheid; subseqently, many ANC leaders went into exile. The
party became multi-racial in 1985. In February, 1990, the government legalized the ANC and
released ANC President Nelson Mandela, who had been imprisoned since 1964. See South
Africa, KCWID/KALEIDOSCOPE, 1991 ABC-CLIo, INC., December 24, 1991, available in
LEXIS, MDEAFR Library; see generally THOMPSON, supra note 65, at 156, 207-10, 215-16,
228-42,

2 See More Reaction to Government White Paper on Land Reform, BRIT. BROADCASTING
CORP., Mar. 15, 1991, excerpts from Rep. ME/1020/B/3, Page ME/1021/B/1, available in
LEXIS, MDEAFR Library. For a brief description of some of the political parties mentioned
in this section, see South Africa, KCWD/KALEIDOSCOPE, supra note 199. For a more detailed
treatment see generally DAVENPORT, SOUTH AFRICA, supra note 16; DONALD L. HorowITZ,
A DEMOCRATIC SOUTH AFRICA? at 42 (1991); THOMPSON, supra note 65; Shula Marks &
Stanley Trapido, South Africa since 1976: An Historical Perspective, in SOUTH AFRICA: NO
TURNING BACK at 1 (Shaun Johnson, ed., 1989). On Inkatha see generally MANGOSUTHU G.
BUTHELEZI, SOUTH AFRICA MY VISION OF THE FUTURE, (1990); John Brewer, From Ancient
Rome to Kwazulu: Inkatha in South African Politics, in SOUTH AFRICA: NO TURNING BACK,
supra, at 353.

21 More Reaction to Government White Paper on Land Reform, supra note 200.

%2 |d. The Conservative Party eventually withdrew from the parlimentary committee on
land reform. See South Africa in Brief; Conservative Party Withdraws from Committee on
Land Reform, BRIT. BROADCASTING CORP., Apr. 27, 1991, Page ME/1057/B/1, available in
LEXIS, MDEAFR Library.
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from parties favoring land reform focussed primarily on five issues,
set out in the following sections.

1. The Lack of Provision for Distribution and Restoration of Land
to Black South Africans

The major anti-apartheid party, the ANC, strongly criticized the
White Paper for an approach that absolved the white population of
all responsibility for dispossessing blacks of their land, and thus for
the inequality in current land distribution. The ANC further argued
that no land reform proposals could be seen as legitimate by black
South Africans until the government publicly committed itself to
addressing the misdeeds of the past.2®® The ANC found intolerable
the government’s refusal to propose a redistribution system to re-
store land to communities that had been forcibly dispossessed.2* The
ANC proposed the creation of a land claims court to settle disputes
and conflicting claims over land, thus to facilitate a redistribution.2%
A statement by several scholars published soon after the White
Paper’s release echoed this view, noting that the land to be made
available for agricultural settlement schemes for black farmers, com-
prised of SADT land, was already part of the meager thirteen per-
cent of the country reserved for black Africans.2% Further, these
scholars disputed the view that restoration of land was too complex
to be undertaken, and instead suggested several factors that could
be taken into consideration in a restoration process: present status
of the land; and the manner in which removal occurred; the date and

23 ANC Press Statement on the Government White Paper on Land Reform, 12/3/1991.
Issued by the Department of Information and Publicity, P.O. Box 61884, Marshalltown 2307;
available from African National Congress, P. O. Box 15575, Washington, D.C. 20003 [here-
inafter ANC Statement].

24 See Rich Mkhondo, Anti-Government Groups Reject Proposals to Scrap Land Apartheid,
REUTERS, Mar. 12, 1991, Tuesday, AM Cycle, available in LEXIS, MDEAFR Library.
Similarly, the Pan African Congress, an anti-apartheid party that opposes any white role in
a post-apartheid government, said “Our people were dispossessed by force of arms. It is
illogical and insensitive to expect us to buy back the land we were dispossessed of.” Id.

26 See South Africa in Brief; ANC Calls for “Meaningful Land Reform Process,” BRIT.
BROADCASTING CORP., June 28, 1991, Page ME/1110/B/1, available in LEXIS, MDEAFR
Library.

26 Budlender et al., Statement on White Paper, supra note 9, at 160. This statement was
drafted by Geoff Budlender (Legal Resources Centre); Aninka Claassens, Dennis Davis and
Gilbert Marcus (Centre for Applied Legal Studies, University of the Witwatersrand); Mosheen
Moosa (BellDewar & Hall); Michael Robertson (Centre for Socio-Legal Studies, University of
Natal); and Joanne Yawitch (National Land Commission). On the SADT, ge¢e