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ing: indeed, no one really challenged it. But it is nonetheless an essen-
tial building block for understanding his analysis.

Second: Justice White accepted, for purposes of analysis, that
there is a new value exception to the absolute priority rule. Some of
the briefs, particularly that of the Solicitor General, had urged him to
hold that there was no such exception under the Bankruptcy Code,!?
but Justice White refused to go so far.

Third: Justice White found that the Ahlerses’ “ ‘labor, experience
and expertise’ 20 were not a sufficient contribution to permit them to
keep their farm, in a case where they were paying the bank less than
the full amount owed. Justice White thus treated the case as “analo-
gous”’ to Case v. Los Angeles Lumber Products Co.,2! which everyone
conceded is the leading case in the field.

Finally, Justice White rejected one more of the Ahlerses’ argu-
ments, which is related to, but separate from, the arguments discussed
so far. Specifically, the Ahlerses argued that the Bank wasn’t being
deprived of anything because the Bank was getting all it could have
gotten for the farm in liquidation. Thus, the interest they wished to
retain had no value to the Bank. Justice White identified and rejected
this “no value” theory, as he called it.22 Even so, the implications of
that rejection are probably far more important than the opinion sug-
gests — perhaps more than even he understood, as will be discussed
below in Part III.

B. Our Two Laws of Absolute Priority

The first remarkable fact about Ahlers is its doctrinal posture. The
court — and indeed, all of the parties and amici — treated it as a
problem under the absolute priority rule, developed in a well-known
series of cases and crystallized in Bankruptcy Code section
1129(b)(2)(B). I shall label this the “statutory” line of cases. While
this is a perfectly legitimate way to approach the issue, there is a
wholly separate body of doctrine more closely suited to the facts of
Ahlers, which arose to deal with the regulation of farm foreclosures in
the Great Depression of the 1930s. This separate body of doctrine
treats the problem as involving the taking of property, governed by the

19. See Brief for the United States as Amicus Curiae Supporting Petitioner at 17-20, Norwest
Bank Worthington v. Ahlers, 108 S. Ct. 963 (1988) (No. 86-958).

20. 108 S. Ct. at 966 (quoting In re Ahlers, 794 F.2d at 403).

21. 308 U.S. 106 (1939). See Ahlers, 108 S. Ct. at 967 (“Los Angeles Lumber itself rejected
an analogous proposition . . . ."”).

22. 108 S. Ct. at 969.
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due process clause of the fifth amendment to the Constitution;23 I shall
label this the “constitutional” line of cases.

The Court in Ahlers never even considered this constitutional line,
although there may be good reasons for its adherence to the statutory
line. It is an accepted tradition that the courts “do not review issues,
especially constitutional issues, until they have to.”2¢ In Ahlers, the
Court had available a statutory formula which could be made to fit the
facts. By holding only that labor does not constitute new value, the
Court avoided any decision concerning whether absolute priority was
constitutionally mandated. In so doing, it avoided a constitutional de-
termination concerning the new value rule. Additionally, the courts
(and the commentators with them) have always kept these two lines of
authority in separate, water-tight compartments with only trifling
seepage between the two. Trifling as it is, this seepage links these di-
vergent principles.

1.  The Statutory Line

The first point to be understood about the “statutory line” is that it
is not “statutory” — or at best, is statutory only incidentally and be-
latedly. To Justice White, the issue in Ahlers turned on the language
of the Bankruptcy Code.2> But the Code’s language must be read
under layers of case law that run back more than 100 years.26

The early history of the absolute priority rule has been told before
and can be quickly recapitulated here. The rule arose in the context of
the equity receivership.2” The equity receivership, in turn, is bound up

23. U.S. CONST. amend. V.

24. Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 154-55 (1951) (Frank-
furter, J., concurring). See Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 341 (1936)
(Brandeis, J., concurring).

25. See 11 U.S.C. § 1129(b)(2)(B)(ii) (Supp. IV 1987).

26. Justice White stated that the absolute priority rule “had its genesis in judicial construc-
tion of the undefined requirement of the early bankruptcy statute that reorganization plans be
“fair and equitable.” ” 108 S. Ct. at 966. For this proposition, he cited N. Pac. Ry. Co. v. Boyd,
228 U.S. 482, 498 (1913), and Louisville Trust Co. v. Louisville, N.A. & C. Ry. Co., 174 U.S.
674, 677 (1899). He was on the right track, but he didn’t get it quite right. In fact, both Boyd
and Louisville Trust are equity receivership cases, where the court exercised its pre-Erie power to
fashion commercial law. Statutory interpretation comes in with Case v. Los Angeles Lumber
Prods. Co., 308 U.S. 106, 114 (1939).

27. The literature on equity receiverships is vast, although it is hard to find a tight summary
in any single source. The “official” version, though not readily accessible, is in SECURITIES AND
EXCHANGE COMMISSION, REPORT ON THE STUDY AND INVESTIGATION OF THE WORK, ACTIV-
ITIES, PERSONNEL AND FUNCTIONS OF PROTECTIVE AND REORGANIZATION COMMITTEES
(1937-1939) [hereinafter PROTECTIVE COMMITTEE STUDY]. See also Sabel, Equity Jurisdiction
in the United States Courts with Reference to Consent Receiverships (pts. 1 & 2), 19 lowa L. REv.
406, 540 (1934); Note, The Propriety of Friendly Receiverships in the Federal Courts, 43 HARV. L.
REv. 1298 (1930); Note, Consent Receiverships, 81 U. PA. L. REv. 979 (1933); Comment, Equity
Receiverships in Federal Courts, 27 ILL. L. REV. 542 (1933). For “textbook” accounts, see 1 R.
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with the building of the railroads. From the Civil War until World
War II, investors repeatedly built railroads that could not generate
operating revenues sufficient to service their debt.2® Picture a railroad
that borrows $100 to lay down rail lines and build stations, selling
$100 worth of bonds and giving the creditor-bondholder a senior
mortgage on all the plant and equipment. Suppose the interest rate is
5%: Thus, the road needs $5 of revenue per year just for debt service.
Suppose the railroad also owes an additional $20 to junior, unsecured
trade creditors. Suppose the railroad generates only $4 a year of in-
come above operating costs. One way of interpreting these numbers is
to say that the plant and equipment are “worth” no more than $80 —
$4 per year capitalized at 5%. One solution to the problem would be
simply to “give” the railroad to the bondholders. They lose $20 on
their $100 investment, but they capture the whole value of the enter-
prise, and junior interests, including trade creditors and stockholders,
are extinguished.

But the equity receivership didn’t work that way. Instead, a “cred-
itor,” often in collusion with management, would file a proceeding in
federal court, alleging that the debtor was unable to pay its debts as
they matured. He would ask the court to use its equity power to ad-
minister the property for the satisfaction of claims, and to appoint a
receiver to keep the business going in the meantime: hence, “equity
receivership.”’?® The debtor would consent. Eventually, the receiver
would “sell” the assets to a “new” entity — typically a reshuffling of
the old investors. The price would be lower than the amount of the
senior debt — in the current example, the buyers might agree to pay
$30 for a railroad “worth” $80. The money would go to senior bond-
holders, but they would receive less than the total of their claim ($100)
and less even than the nominal worth of the road ($80). Unsecured
creditors would be eliminated, but the “new” entity, controlled by
stockholders of the “old,” would emerge with a company worth $80,
for which they had paid only $30. \

One may well ask why creditors would ever assent to such a deal,

CLARK, A TREATISE ON THE LAW AND PRACTICE OF RECEIVERS § 188 (2d ed. 1929); 1 J.
GERDES, CORPORATE REORGANIZATIONS §§ 11-12 (1936); G. GLENN, THE LAW GOVERNING
L1QUIDATION § 172 (1935). Racier, nontechnical accounts may be found in E. HOWARD, WALL
STREET FIFTY YEARS AFTER ERIE (1923); M. LOWENTHAL, THE INVESTOR PAYS (1933).

28. A leading reorganization lawyer noted in 1927 that as of March, 1916, 16% of the na-
tion’s total rail mileage (80 railroads, 42,000 miles) was in receivership; at the end of 1925 these
figures were 48 railroads with 18,000 miles of track. Swaine, Reorganization of Corporations:
Certain Developments of the Last Decade, 27 CoLUM. L. REv. 901, 901 (1927).

29. The validity of the practice seems to have been established by In re Metropolitan Ry.
Receivership, 208 U.S. 90 (1908). See also the comments of Judge Learned Hand in Luhrig
Collieries Co. v. Interstate Coal & Dock Co., 281 F. 265, 268-70 (S.D.N.Y. 1922).
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let alone collude in it. There are two reasons. One is the price of
justice: old shareholders found out that they could always raise objec-
tions which, however invalid, might cost time and money to litigate.
So seniors often found it cheaper to buy them off than to insist on their
rights.3® A far more important reason is that the typical reorganiza-
tion was controlled by “managers” — insiders who had an interest
both in bonds and in stock. For the insider-managers, it didn’t matter
if they lost on bonds if they gained on stock. This approach is inno-
cent enough for those who hold both bonds and stock, but it is devas-
tating to those who do not. In particular, this approach damages two
groups. One is the unsecured trade creditors. The other group is the
noninsider bondholders, not part of the management ring, who don’t
hold stock and who don’t have the inducement of the managers to
trade away their bond interest.3!

This modus vivendi collapsed during the Great Depression under
the weight of the investor protective legislation implemented by the
New Deal.?2 Those regulatory changes have become so pervasive that
they are almost part of the air we breathe. To understand the absolute
priority rule, it is necessary to recognize that it emerged first as a prim-
itive pre-statutory effort to regulate receiverships in the judicial
process.

In the chronicle of case law, the critical juncture is Northern Pa-
cific Railway Co. v. Boyd, decided 5-4 by the Supreme Court in 1913.33

30. The classic case seeking to restrict the debtor’s power to litigate creditors into submission
is Fleischmann & Devine, Inc. v. Saul Wolfson Dry Goods Co., 299 F. 15 (5th Cir. 1924).
Fleischmann is not an equity receivership case; it can be thought of as a precursor of the “best
interests” liquidation test of Bankruptcy Code § 1129(a)(7). 11 U.S.C. § 1129(a)(7) (1982). See
also SEC v. Canandaigua Enters. Corp., 339 F.2d 14 (2d Cir. 1964); PROTECTIVE COMMITTEE
STUDY, supra note 27, at pt. 8, § 72.

31. For a dramatic instance of court-sanctioned minority victimization, see Aladdin Hotel
Co. v. Bloom, 200 F.2d 627 (8th Cir. 1953).

32. See, e.g., Glass-Steagall Act of 1933, ch. 89, 48 Stat. 162 (1933) (codified as amended at
12 U.S.C. § 378 (1982)); Public Utility Holding Company Act of 1935, ch. 687, tit. 1, 49 Stat. 803
(1935) (codified as amended at 15 U.S.C. § 79k (1982 & Supp. 1V 1986)); Investment Company
Act of 1940, ch. 686, tit. I, 54 Stat. 789 (1940) (codified as amended at 15 U.S.C. § 80a-1 to -64
(1982 & Supp. IV 1986)); Chapter X of the old Bankruptcy Act, codified in former 11 U.S.C.
§§ 501-676 (repealed 1978); Trust Indenture Act of 1939, ch. 411, 53 Stat. 1149 (1939) (codified
as amended at 15 U.S.C. § 77aaa-yyy (1982)). See MEMORANDUM OF HOMER KRIPKE, REPORT
OF THE COMMISSION ON THE BANKRUPTCY Laws oF THE UNITED STATES, H.R. Doc. No.
137, 93d Cong., 1st Sess. 359-61 (1973). On the courts’ declining enthusiasm for equity receiver-
ships, see First Natl. Bank of Cincinnati v. Flershem, 290 U.S. 504 (1934); New England Coal &
Coke Co. v. Rutland R.R. Co., 143 F.2d 179 (2d Cir. 1944).

33. 228 U.S. 482 (1913). The Northern Pacific is intimately involved in the history of rail-
road and corporate finance. Chartered in 1884, the railroad went through receivership twice,
first in 1873 and then again (the case cited here) in 1893. For a detailed summary of the Road’s
finances in the second receivership, see Northern Pac. Ry. Co. v. Boyd, 177 F. 804, 817 (9th Cir.
1910). The 1893 reorganization took place under the aegis of J.P. Morgan, the banker, and J.J.
Hill, of the competing Great Northern Railway Company. In 1901, the Northern Pacific, the
Great Northern Railway, and the Chicago, Burlington & Quincy were brought together in the



972 Michigan Law Review [Vol. 87:963

Boyd was a general creditor of the Northern Pacific Railroad. The
“Road” asserted that it was not liable, in that all of its property had
been transferred (via receivership) to the Northern Pacific Railway. 34
Boyd then sued the Railway, which, of course, claimed that it was
insulated in that it had purchased the assets via a bona fide receiver-
ship. But by the Court’s account, the receivership sale was in fact a
transfer engineered by the old bondholders and stockholders from
themselves and to themselves, “squeezing out> the intermediate un-
secured debt. The Court held that such a sale cannot defeat the claim
of a nonassenting creditor. As against him the sale is void in equity,
regardless of the motive with which it is made.3> As the Court put it:
“[1]f purposely or unintentionally a single creditor was not paid, or
provided for in the reorganization, he could assert his superior rights
against the subordinate interests of the old stockholders in the prop-
erty transferred to the new company.”3¢

The decision sent chills of terror down the spines of the corporate
reorganization bar.3” It may be hard to see why. The Supreme Court
prefigured the Boyd decision in the so-called “Monon” case just four-
teen years before.3® And the Boyd Court found the same principle in
another case a half century earlier.3®* Moreover, Boyd’s claim seemed
peculiarly appealing because it dated back twenty-seven years; he and
his predecessor had been pursuing it like the fat man pursuing the
Maltese falcon. And while the Supreme Court expressly refused to
find any “fraud” in the proceeding,*® the Court’s own summary sug-

Northern Securities Company, also controlled by Morgan and Hill with others. In the Northern
Securities Case, the United States Supreme Court ordered the dissolution of the company. The
Northern Pacific thereupon reverted to its former status, in which form it remained until it
became part of Burlington Northern, Inc., in 1970. See generally User's Guide to the Northern
Pacific Papers in the holdings of the Minnesota Historical Society, Northern Pacific Railway
Company Papers, Part 1, 1864-1922 (W. White ed. 1985).

34. The flummery over name changes in equity receiverships may account for one of the
more cherished arcana in the Bluebook — the distinction between the abbreviation used in citing
the name of a Railroad (R.R.) and that used in citing the name of a Railway (Ry.). A UNIFORM
SYSTEM OF CITATION R.10.2.2(a) (14th ed. 1986).

35. Boyd, 228 U.S. at 502.

36. 228 U.S. at 504.

37. “The Boyd case was received by the reorganization bar and bankers with something akin
to horror. It has been a nightmare to the lawyer who presents a decree for the sale of property to
a reorganization committee.” Rosenberg, Reorganization — The Next Step, 22 COLUM. L. REv.
14 (1922). See generally Cravath, The Reorganization of Corporations; Bondholders’ and Stock-
holders’ Protective Committees; Reorganization Committees, and the Voluntary Recapitalization of
Corporations, in SOME LEGAL PHASES OF CORPORATE FINANCING, REORGANIZATION AND
REGULATION 191-98 (The Association of the Bar of the City of New York ed. 1917).

38. Louisville Trust Co. v. Louisville, New Albany and Chicago Ry. Co., 174 US. 674
(1899).

39. 228 U.S. at 505 (citing Railroad Co. v. Howard, 74 U.S. (7 Wall.) 392 (1868)).

40. 228 U.S. at 503-04.
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gests that Boyd had bought himself, at the very least, a persistent, de-
termined, and resilient foe.

On the other hand, Boyd itself was a bare five-four majority: four
judges, while not rejecting the principle, indicated that they felt the
fairness of the plan had been well ventilated by other creditors in the
original proceeding.*! They treated Boyd as something of a spoilsport,
like the guest who arrives late at the wedding and tells stories about
the bride just as the festivities are about to begin. Under the circum-
stances, lawyers may have been justified in seeing the Supreme Court
as more insistent on the principle than it had been before.

In any event, absolute priority thereafter passed into the language
and lore of the corporate lawyer.#? But ingrained practice seems to
have proved stronger than writ, as reorganization lawyers developed
elaborate schemes to circumvent or emasculate the rule. Thus, coun-
sel developed the practice of getting the reorganization court to bless
the deal, with the intent of barring later objections.*> Some courts
seem to have assumed (in the teeth of Boyd ) that acceptance by a sub-
stantial majority of senior creditors gave evidence of the fairness of the
plan.#* And reorganization managers learned how to engineer the
process so as to discourage dissent.*> Fifteen years after Boyd, two
scholars were able to argue that corporate practice recognized two pri-
ority rules — a rule of absolute priority, a la Boyd, and a rule of “rela-
tive” priority, functioning in practice much like the informal ‘“‘share”
scheme that obtained before Boyd.#¢ And then there was the wild-
card uncertainty of new value, discussed in Part III below. Moreover,
Congress complicated matters during the Great Depression by adopt-
ing legislation to supplant the equity receivership, without really clari-
fying how it wanted to deal with the new value problem.*’

41. 228 U.S. at 511-15 (Lurton, J., dissenting).

42. The first important use of the term seems to have occurred in Bonbright & Bergerman,
Two Rival Theories of Priority Rights of Security Holders in a Corporate Reorganization, 28
CoLuM. L. REv. 127, 130 (1928).

43. See Swaine, supra note 28, at 907-11.

44. Jameson v. Guaranty Trust Co., 20 F.2d 808, 815 (7th Cir. 1927); Samuels v. Northeast-
ern Pub. Serv. Co., 20 Del. Ch. 204, 211, 174 A. 127, 130 (Del. Ch. 1934).

45. Weiner, The Conflicting Functions of the Upset Price in a Corporate Reorganization, 27
CoLuM. L. REv. 132 (1927), outlines the process by which the upset price, designed as a method
for protecting debtors, evolved into a device for scotching dissent.

46. Bonbright & Bergerman, supra note 42. Bonbright, who first embraced the relative-pri-
ority alternative, later repented and called for “the strictest feasible enforcement of the absolute-
priority idea.” 2 J. BONBRIGHT, THE VALUATION OF PROPERTY 868 n.64 (1937).

47. Particularly, Act of March 3, 1933, ch. 204 § 77, 47 Stat. 1467, 1474 (repealed 1978); Act
of June 7, 1934, ch. 424, § 77B, 48 Stat. 911 (repealed 1938) (corporate reorganizations).

Downtown Inv. Co. v. Boston Metro. Bldgs., Inc., 81 F.2d 314 (Ist Cir. 1936), held that the
absolute priority rule did not apply under § 77B. See Dodd, The Securities and Exchange Com-
mission’s Reform Program for Bankruptcy Reorganizations, 38 CoLUM. L. REv. 223, 236 (1938).
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That was the situation as it stood when the Supreme Court decided
Case v. Los Angeles Lumber Products Co. in 1939.4¢ The facts of Case
are simple: the debtor holding company had liabilities of $3.8 million
and held a subsidiary that owned the Los Angeles Shipyard and Dry-
dock — an asset valued at $830,000. The plan was to cancel old
securities and issue new ones in their place. Some twenty-three per-
cent of the new securities would go to the former stockholders.#° Both
lower courts confirmed the plan, but a unanimous Supreme Court>°
reversed.

The case is both historically and doctrinally important. In terms
of political history, the case marks a milestone in the career of Justice
William O. Douglas, who wrote the opinion for the unanimous Court.
Douglas had served on the Court less than a year at the time of the
decision, having come from the chairmanship of the Securities and Ex-
change Commission.5! At the SEC, he was one of the principal archi-
tects of the New Deal corporate law reforms, and one of the authors of
Chapter X of the Bankruptcy Act.>2 His opinion adopts much of the
substance of an amicus brief filed by the SEC.33

As an instance of decisionmaking strategy, the case is noteworthy
because it is the first major absolute priority case in which the Court
interprets a statute. And indeed, Justice Douglas’ interpretation has
become so rooted in the culture of the law that it is a surprise to note
just how attenuated it is. For the statute — Bankruptcy Act, section
77B, the precursor of Chapter X — nowhere states that claims must
be paid by a principle of absolute priority.>* Instead, Justice Douglas

48. 308 U.S. 106, rehg. denied, 308 U.S. 637 (1939).

49. 308 U.S. at 112. The 23% figure seems imprecise, but it is close enough for present
purposes.

50. Justice Butler did not participate.

51. Indeed, Justice Douglas’ participation in Case carries just a hint of that kind of partisan-
ship which, in a later generation, might have given rise to an imputation of impropriety. Justice
Douglas was sworn in on April 17, 1939, succeeding Justice Brandeis, who resigned on February
13, 1939. See J. SIMON, INDEPENDENT JOURNEY 192, 199 (1980). The Supreme Court granted
certiorari in Case on May 22, 1939. Billyou points out that the SEC was on record supporting
absolute priority as early as January, 1939. Billyou, Priority Rights of Security Holders in Bank-
ruptcy Reorganization: New Directions, 67 HARv. L. REv. 553, 563 n.31 (1954).

52. See generally Hopkirk, William O. Douglas — His Work in Policing Bankruptcy Proceed-
ings, 18 VAND. L. REV. 663 (1965); Jennings, Mr. Justice Douglas: His Influence on Corporate
and Securities Regulation, 73 YALE L.J. 920, 934-951 (1964). Justice Douglas, in his autobiogra-
phy, says that he wrote Chapter X along with Abe Fortas and U.S. Rep. Walter Chandler. See
W. DouGLAs, GO EAST, YOUNG MAN 260 (1974). His biographer recounts that Douglas’
mother, as an impoverished widow, had lost money that she entrusted to a lawyer for investment.
See J. SIMON, supra note 51, at 27.

53. See Brief for the United States as Amicus Curiae, Case v. Los Angeles Lumber Prods.,
308 U.S. 106 (1939) (Nos. 23 & 24).

54. Pub. L. No. 73-296, 48 Stat. 912 (1933) (repealed 1978).
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value.!37

But all this is a distraction because the process he described is en-
tirely voluntary: the creditor did not have to accept any part of it (just
as, presumably, he might have arranged any other compromise with
the debtor that he chose to arrange).'?® Justice Rehnquist continued:

If the mortgagee refused to assent, the court was required to stay all
proceedings for five years, during which time the farmer could retain
possession by paying a reasonable rent. After five years the property
could be reappraised, but the farmer still had the right to purchase it free
and clear for the appraised value regardless of the amount of the lien.!3?

This is all very well as far as it goes, but it ignores the fact that this is
essentially the same process the Court later validated in the two
Wright cases. The only obvious difference is that the “nominal”’ mora-
torium term was five years in Radford but only three years in Wright
1. Justice Rehnquist doesn’t mention that fact. Indeed, he doesn’t cite
any Wright case, or give any hint that Radford has been substantially
defanged.

Justice Rehnquist’s opinion is remarkable in at least two respects:
one is its sheer gratuity, given the availability of the statutory argu-
ment (upon which, of course, he ultimately relied). The other is his
highly selective reading of Radford, giving no hint of the ways in
which it was impaired in its own time. Under the circumstances, it
would be foolhardy to say that “‘constitutional” absolute priority is
dormant, and awaiting its hour of need. On the other hand, if this was
Justice Rehnquist’s intention, his view has met with a spectacular lack
of success. On at least two occasions last Term, the Supreme Court
dealt with bankruptcy issues that invited treatment in the “‘constitu-
tional” tradition. In United Savings Association v. Timbers of Inwood

137. There are, however, at least three possible reasons why he might want to assert that
appraised value does not equal market value. First, it might be that appraisers will consistently
undervalue farm property. This is not inconceivable, though it is hardly a self-evident proposi-
tion. Second, it is arguable that anytime the creditor wishes to bid higher than the appraisal,
then the appraisal is too low. This is beguiling, but it ignores the fact that the creditor is “credit-
bidding.” That is, at any bid up to the amount of the loan, the creditor parts with no cash: he
simply writes off the corresponding portion of the loan. Faced with a debtor who will not be able
to pay any deficiency claim, a creditor might well “credit bid” up to the full amount of his loan,
just to give himself the option of holding the property for resale in a higher market. The third
possibility is the mirror image of the second. That is, one might argue that anytime the debtor
wants to keep the property while paying less than the full amount of the loan, he is admitting
that the property is worth something beyond what the creditor is getting. This is essentially the
position embraced by Justice White, rejecting the “no value” argument in Ahlers. See also infra
text accompanying notes 253-57.

138. Presumably there may have been a residual problem with the supposed contractual rule
of Foakes v. Beer, 9 App. Cas. 605 (1884), although courts even by the middle 1930s were
showing ample ingenuity in evading the rule. See, e.g., Brown Shoe Co. v. Beall, 107 S.W.2d 456
(Tex. Civ. App. 1937).

139. Security Industrial Bank, 459 U.S. at 76-77 n.7.
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Forest, Ltd.,'*° the issue was whether the law required the debtor to
compensate the secured creditor for delay caused by the automatic
stay. The facts of the case put it squarely in the tradition of “morato-
rium” lore, where cases like Blaisdell and Wright II (to say nothing of
Radford) provided a ready body of constitutional precedent. But the
Court chose not to invoke this constitutional authority.!4! Ahlers was
of course the other case.

¢. The demise of property as possession. Aside from its signifi-
cance in its own right, the Radford-Wright group of cases stands as a
chapter in a larger chronicle concerning the Supreme Court’s treat-
ment of “property rights” in debtor-creditor cases. Blackstone, in a
memorable remark, described property as “sole and despotic domin-
ion.”'42 As rhetorical flourishes go, this was probably never entirely
wrong, but from the start it was at least misleading. It ignored the
whole history of mortgage law as an effort to restrain the powers of the
“proprietary” creditor claimant against the debtor. And it said noth-
ing about the priority struggle between the “original owner” and the
“bona fide purchaser.”!#* The history of Supreme Court bankruptcy
doctrine discloses a trajectory, however halting, toward “monetizing”
the claim of the secured creditor. This involved, first, breaking the
nexus between “property”” and “possession,” and, second, establishing
that what the secured creditor “owned” was not a particular piece of
property but a claim to a particular sum of money, however defined.

Wright II1 is the keystone of this arch, holding that the secured
creditor has a right to no more than payment of his claim or the value
of his collateral, whichever is less. At an earlier time, it probably was
thought that the bankruptcy court had no power at all to deal with
“property” of a person other than the debtor, including the secured
creditor.'* But in 1931, the Supreme Court held that where the
trustee obtained “possession” of the secured creditor’s collateral, the

140. 108 S. Ct. 626 (1988).

141. Indeed, the Court’s avoidance of constitutional doctrine in Timbers is probably more
remarkable than it is in Ahlers. Ahlers was a maverick, but Timbers represented an issue on
which there was a sharp split in the circuits, and an extensive literature.

142. “[T]he right of property; or that sole and despotic dominion which one man claims and
exercises over the external things of the world, in total exclusion of the right of any other indi-
vidual in the universe.” 2 W. BLACKSTONE, COMMENTARIES *2 (1776).

143. This progress can be understood as a variant of the process, independent of bankruptcy,
whereby the claim of the “original owner” came to yield to the claim of the “good faith pur-
chaser.” The process is outlined in a brilliant, seminal article by Professor Gilmore. See Gil-
more, The Commercial Doctrine of Good-Faith Purchase, 63 YALE L.J. 1057 (1954).

144. Persistence of this notion would account for the fact that the Bankruptcy Code today
makes no explicit provision for the superior priority of secured creditors; it is one of those things
that is the law because everyone knows it is the law, even though the Code does not say it.





