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version completely changes section 57A-9-103. Section 57A-9-103 now per-
tains solely to the issue of perfection.'®® Section 57A-1-105 governs all other
multi-state secured transactions previously covered by sections 57A-9-102
and 57A-9-103.'** Section 57A-1-105 allows the parties to a security agree-
ment to stipulate the rules governing their transaction, provided the rules do
not affect the rights of third parties. Section 57A-1-105 provides that the
parties to a security agreement may agree that the law of a particular state
will apply so long as the “transaction bears a reasonable relation to . . .
[that] state.”!®® If the parties fail to make such an agreement, the law of a
state will apply to any transaction having an “appropriate” relation to the
state.!?¢

The 1982 amendments completely overhaul S.D.C.L. section 57A-9-
103."%7 Section 57A-9-103 specifies which jurisdiction’s law governs perfec-
tion, the effect of perfection and nonperfection.'*® The rules in section 57A-
9-103, however, unlike section 57A-1-105, cannot be altered by
agreement.'%®

Section 57A-9-103 is organized according to types of collateral. Subsec-
tion (1) applies to documents, instruments and ordinary goods.?®® Subsec-
tion (2) applies to goods covered by a certificate of title.?°! Subsection (3)
pertains to accounts, general intangibles and goods which are mobile,?*
while subsection (4) pertains to chattel paper.?®® Finally, subsection (5)
deals with minerals.?* Since section 57A-9-103 groups its rules according to
types of collateral this comment will examine each subsection by types of
collateral.

Documents, Instruments and Ordinary Goods

S.D.C.L. section 57A-9-103(1) covers documents, instruments and ordi-
nary goods.’®> Because subsection 57A-9-103(3) applies to mobile goods
and subsection 57A-9-103(2) applies to goods covered by a certificate of title,
it logically appears that subsection 57A-9-103(1) pertains to goods that have
a relatively fixed location. Consequently, “ordinary goods” includes “goods
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194. S.D.C.L. § 57A-1-105 (Supp. 1982). This section applies to all transactions except where
certain other provisions specify the particular law. S.D.C.L. § 57A-1-105(1) (Supp. 1982). The
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that usually stay put in one place once the debtor has bought them: lathes,
printing presses, washing machines, air conditioners, etc.”2%

Subsection 57A-9-103(1) sets forth three rules governing perfection: the
last event rule, the thirty-day rule, and the four-month rule.?” The “last
event” rule specifies the state law that will govern initial perfection or
nonperfection.?®® The thirty-day rule covers purchase money security inter-
ests in goods wherein the parties understand at the time of attachment that
the goods will be kept in another jurisdiction.?” The four-month rule speci-
fies the effect of a perfected security interest in collateral when the collateral
is moved to another state.?'°

a. The Last Event Rule

Subsection 57A-9-103(1)}(b) sets forth the “last event” rule stating:
“perfection and the effect of perfection or nonperfection of a security interest
are governed by the law of the jurisdiction where the collateral is when the
last event occurs on which is based the assertion that the security interest is
perfected or unperfected.”?'! Perfection may be achieved by a variety of
methods including automatic perfection,?!? temporary perfection,?'* perfec-
tion by possession®'* and perfection by filing.2!* Frequently, the last event is
the filing of a financing statement.?'¢

In re Lucasa International Ltd.?"" illustrates how subsection S7A-9-
103(1) operates. In this case, Republic National Factors Corporation (Re-
public) entered into a factoring agreement with Lucasa International Ltd.
(Lucasa). The agreement gave Republic a security interest in Lucasa’s in-
ventory and Republic filed a financing statement in New Jersey on Decem-
ber 4, 1978218

In October of 1979, Lucasa made a bulk sale of the inventory to Tandy
Brands Inc. (Tandy) wherein Tandy sent its payment for the inventory di-
rectly to Republic. At the time of the sale, the inventory was in New Jersey.
Subsequent to the sale, Lucasa declared bankruptcy.?’®

The trustee in bankruptcy claimed that Republic’s interest was un-
perfected and, as a result, the payment made to Republic was voidable. Re-

206. J. WHITE AND R. SUMMERS, supra note 36, at 965-66.

207. Several commentators have used the terminology set forth in the text to describe the rules
in U.C.C. §9-103(1). See J. WHITE AND R. SUMMERS, supra note 36, at 966; Coogan, The New
U.C.C. Arricle 9, 86 HARvV. L. REv. 477, 532-544 (1973).

208. S.D.C.L. § 57A-9-103(1)(b) (Supp. 1982).

209. S.D.C.L. § 57A-9-103(1)(c) (Supp. 1982).

210. S.D.C.L. § 57A-9-103(1)(d) (Supp 1982).
211. S.D.C.L. § 57A-9-103(1)(b) (Supp. 1982).
212. S.D.C.L. § 57A-9-302 (Supp. 1982).
213. S.D.C.L. § 57A-9-304 (Supp. 1982).
214. S.D.C.L. § 57A-9-305 (Supp 1982).

215. S.D.C.L. § 57A-9-302 (Sugp 1982).
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public, on the other hand, argued it had a perfected security interest in the
inventory.??® Because Lucasa’s principal place of business was New York,
the court looked to New York’s version of U.C.C. section 9-103(1)(b) to de-
termine whether New York law or New Jersey law governed perfection.
New York’s version of U.C.C. section 9-103(1)(b) contained the “last event
rule.”??' Moreover, the last event upon which Republic based its assertion
of perfection was the filing of a financing statement. Since the collateral was
located in New Jersey when Republic filed its financing statement, New
Jersey law was held to apply.?> Because New Jersey law required a New
Jersey filing, Republic had perfected its security interest.2??

b. The Thirty-Day Rule

S.D.C.L. section 57A-9-103(1)(c) sets forth the thirty-day rule. This
section provides:

If the parties to a transaction creating a purchase money security inter-

est in goods in one jurisdiction understand at the time that the security

interest attaches that the goods will be kept in another jurisdiction,

then the law of the other jurisdiction governs the perfection and the
effect of non-perfection of the security interest from the time it attaches
until thirty days after the debtor receives possession of the goods and
thereafter if the goods are taken to the other jurisdiction before the end

of the thirty-day period.?**

A simple hypothetical illustrates the effect of S.D.C.L. subsection 57A-9-
103(1)(c). Assume a South Dakota debtor (D) obtains financing for farm
equipment from a Nebraska bank (B) and that both D and B realize that the
equipment will be kept in South Dakota. Pursuant to subsection 57A-9-
103(1)(c), B must perfect its security interest by filing in South Dakota. If B
files in South Dakota and the equipment reaches South Dakota within thirty
days after D receives possession of the equipment, B has a perfected security
interest. If, however, the equipment does not reach South Dakota within
thirty days after D receives possession, subsection 57A-9-103(1)(c) no longer
applies. In this event, “the law of the jurisdiction where the collateral is
controls perfection . . . [,the “last event” rule].”??

As some commentators have pointed out, subsection 57A-9-103(1)(c)
will rarely apply.??¢ “First, it applies only to ‘ordinary’ goods.”?*” Conse-
quently, the rule may not govern perfection because S.D.C.L. sections 57A-
9-103(2) and (3) cover mobile goods and goods covered by a certificate of

220. /4. at 602, 32 U.C.C. Rep. Serv. (Callaghan) at 623.

221. /d. at 603, 32 U.C.C. Rep. Serv. (Callaghan) at 624.

222. /d. at 603, 32 U.C.C. Rep. Serv. (Callaghan) at 625.
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title.??® Second, for subsection 57A-9-103(1)(c) to apply the parties must
have executed a purchase money security agreement.?*® Third, the parties
must both understand at the time of attachment that the goods will be kept
in a particular jurisdiction.?*° Finally, the goods must be “taken to the other
jurisdiction before the end of the thirty-day period.”?3!

c. The Four-Month Rule

S.D.C.L. section 57A-9-103(1)(d) sets forth the four-month rule.?*?
This section provides:
When collateral is brought into and kept in this state [South Dakota]
while subject to a security interest perfected under the law of the juris-
diction from which the collateral was removed the security interest re-
mains perfected, but if action is required by Part 3 of this chapter to
perfect the security interest,
[and](i) if the action is not taken before the expiration of the pe-
riod of perfection in the other jurisdiction or the end of four
months after the collateral is brought into this state whichever
period first expires, the security interest becomes unperfected at
the end of that period. . . .2
Generally, Part 3 of S.D.C.L. chapter 57A-9 requires a secured creditor to
take action either by filing or by obtaining possession of the collateral.**
Thus, a secured creditor having perfected a security interest in another state
must take action to re-perfect in South Dakota within four months after the
collateral reaches South Dakota. Moreover, subsection 57A-9-103(1)(d) will
not apply unless the collateral is “brought into and kept in this state.”?** As
a result, the collateral must be within the state on a permanent basis.?*¢ If
the collateral is merely in transit, subsection 57A-9-103(1)(d) does not
apply.237
In re Potomac School of Law Inc.,®? illustrates how subsection 57A-9-
103(1)(d) operates. In this case, West Publishing Company (West) had a
security interest in the Potomac Law School’s library (Potomac). West per-
fected its interest by recording a financing statement with the District of
Columbia’s Recorder of Deeds on November 5, 1979.2*° Subsequently, Po-
tomac changed location and during the move, the law library was placed in

228. S.D.C.L. § 57A-9-103(2), (3) (Supp. 1982).

229. S.D.C.L. § 57A-9-103(1)(c) (Supp. 1982).
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storage with Northern Virginia Van Company (Northern). Since the library
was in Virginia, Northern filed a financing statement in Virginia in Febru-
ary, 1981. On June 15, 1981, Potomac filed a Chapter 11 petition for
bankruptcy.?4

During the bankruptcy proceedings, Northern claimed, invoking Vir-
ginia Code section 8.9-103(1)(d), that its security interest in the law library
took priority over West’s interest. Apparently, Northern premised its claim
of priority upon two facts: first, the collateral was moved to Virginia, and
second, West failed to file a financing statement in Virginia within four
months after removal.>*! Nonetheless, the Porormac court concluded that
Virginia Code section 8.9-103(1)(d) did not apply in this situation because
the law library was merely in transit. Therefore, the court awarded West
priority.?*> West’s interest took priority because of the “last event” rule.
Since Virginia Code section 8.9-103(1)(d) did not apply, the “last event” rule
was applicable. The last event in which West asserted its perfected interest
was the filing of a financing statement in the District of Columbia.?** Be-
cause the collateral was located in the District of Columbia when the filing
occurred,?* the law of the District of Columbia applied. Since West filed
first, West took priority.?4

Goods Covered by Certificate of Titles

South Dakota, like many other states, requires the issuance of certifi-
cates of title for motor vehicles.*¢ If a motor vehicle is covered by a certifi-
cate of title, a secured creditor need not file a financing statement in order to
perfect his interest.2*” A secured creditor need only note the lien upon appli-
cation for a certificate of title.>*® Problems arise, however, when vehicles are
moved from one state to another. This is particularly true when one state
does not require the issuance of certificates of title for motor vehicles.?

S.D.C.L. section 57A-9-103(2)**° attempts to resolve these problems by
setting forth rules governing the perfection of security interests in goods cov-
ered by a certificate of title. Subsection 57A-9-103(2) applies in essentially
three situations: (1) when goods are moved from a state requiring a certifi-

240. 7d.

241. /4.

242, /d. at 104-05, 32 U.C.C. Rep. Serv. (Callaghan) at 1600-01.

243. /d. at 104-05, 32 U.C.C. Rep. Serv. (Callaghan) at 1601-02.

244. Id. at 104, 32 U.C.C. Rep. Serv. (Callaghan) at 1600.
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1600.
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exempt from the certificate of title requirements contained in 8.D.C.L. ch. 32-3. S.D.C.L. § 32-3-
2.4 (Supp. 1982).
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cate of title into a different state also requiring a certificate of title;**!
(2) when goods are moved from a state requiring a certificate of title into a
non-certificate state;**? and (3) when goods are moved from a non-certificate
state into South Dakota which requires a certificate of title.?*> This section
addresses each situation individually.

a. Goods Moving from a Certificate State into Another Certificate
State

S.D.C.L. section 57A-9-103(2)(b) specifies which state’s law governs the
perfection of goods, covered by a certificate of title in one state, which are
subsequently removed to another certificate state. Subsection 57A-9-
103(2)(b) provides:

perfection and the effect of perfection or nonperfection of the security

interest are governed by the law (including the conflict of law rules) of

the jurisdiction issuing the certificate until four months after the goods

are removed from the jurisdiction and thereafter until the goods are

registered in another jurisdiction, but in any event not beyond the sur-

render of the certificate. After the expiration of that period the goods

are not covered by the certificate of title within the meaning of this

section.?**

Consequently, pursuant to this section, the law of the first state will govern
perfection for at least four months after the collateral is taken into the sec-
ond state. Moreover, the law of the first state will govern beyond the four
month period if the debtor fails to register the goods in the second state. If,
however, the debtor does register the goods in the second state, perfection
ceases once the four-month period expires.

In re Hrbek?*> presents a good example of how subsection 57A-9-
103(2)(b) operates. /n re Hrbek, involved the validity of a creditor’s lien
upon a debtor’s motor vehicle. The debtor purchased a motor vehicle and
executed a purchase money security agreement. The agreement was subse-
quently assigned to a finance company.

Initially, the debtor registered and titled the vehicle in the state of Ne-
braska. The debtor subsequently surrendered the title to the Colorado De-
partment of Motor Vehicles and a Colorado title was issued. Approximately
three months later the finance company applied for and received a Colorado
title noting its lien.2%¢

On July 23, 1979, the debtor applied for a duplicate of his original Ne-
braska title. Upon his application, the debtor stated that he had lost his
original certificate of title and that the vehicle was not encumbered by any

251. S.D.C.L. § 57A-9-103(2)(b) (Supp. 1982).

252. /d.

253. S.D.C.L. § 57A-9-103(2)(c) (Supp. 1982).

254. S.D.C.L. § 57A-9-103(2)(b) (Supp. 1982).

255. 18 Bankr. 631, 33 U.C.C. Rep. Serv. (Callaghan) 1112 (D. Neb. 1982).
256. Id.



444 SOUTH DAKOTA LAW REVIEW [Vol. 28

liens.?” Thereafter, the debtor filed a petition for bankruptcy.>*®* During
the bankruptcy proceedings, the trustee claimed that the finance company’s
security interest was unperfected.?*®

At the time of the proceedings, both Colorado and Nebraska had
adopted U.C.C. section 9-103. Accordingly, the court looked to section 9-
103 to determine whether the finance company’s security interest was per-
fected. If Colorado law applied, the security interest was perfected since the
finance company noted its lien on the Colorado certificate of title. If Ne-
braska law applied, the security interest was unperfected since the Nebraska
certificate contained no notation of a lien.2%® The court stated that Colorado
law applied if either of two conditions were met: (1) the four month period
of removal had not lapsed or (2) the debtor had not registered the vehicle in
Nebraska. Because the court lacked necessary information, the court re-
manded the case to determine whether either of the above two requirements
were met.?%!

b. Goods Moving from a Certificate State into a Non-certificate State

S.D.C.L. section 57A-9-103(2)(b) also specifies which state’s law gov-
erns perfection when goods are moved from a certificate state into a non-
certificate state.’*> According to this subsection, the state law of a certificate
state will govern perfection for four months after the goods are removed
from the certificate state.?*®* If a secured creditor fails to perfect according to
the law of the non-certificate state within four months after removal, he will
lose perfected status.?** The certificate state’s law, however, will govern
perfection beyond the four month period if the debtor does not register the
goods in the non-certificate state.?%

C. Goods Moving from a Non-Certificate State into South Dakota, a
Certificate State

S.D.C.L. section 57A-9-103(2)(c) specifies which state’s law governs
perfection when goods are moved from a non-certificate state into South
Dakota which requires a certificate of title to perfect a security interest in
such goods. Subsection 57A-9-103(2)(c) provides: “a security interest, per-
fected in another jurisdiction otherwise than by notation on a certificate of
title, in goods brought into this state and thereafter covered by a certificate
of title issued by this state is subject to the rules stated in paragraph (d) of

257. Id. at 631, 33 U.C.C. Rep. Serv. (Callaghan) at 1112-13.

258, Id. at 631-02, 33 U.C.C. Rep. Serv. (Callaghan) at 1113.

259. /d. at 632, 33 U.C.C. Rep. Serv. (Callaghan) at 1113-14.

260. /4. at 633, 33 U.C.C. Rep. Serv. (Callaghan) at 1114-15.
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265. /d. For a good example of how S.D.C.L. § 57A-9-103(2)(b) applies in a certificate-non-
certificate movement situation see Strick Corp. v. Eldo-Craft Boat Co., 479 F. Supp. 720, 28 U.C.C.
Rep. Serv. (Callaghan) 514 (W.D. Ark. 1979).
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subsection (1).2%6 By reference to subsection 57A-9-103(1)(d), subsection
57A-9-103(2)(c) gives a secured creditor four months to perfect a security
interest in South Dakota.?*” Consequently, a secured creditor, who has per-
fected a security interest in collateral by filing in another state, has four
months within which to perfect the interest in South Dakota by notation on
a certificate of title. The creditor perfects the interest by noting the lien on a
South Dakota certificate of title. In other words, the law of the first state
governs perfection for four months after the collateral reaches South Da-
kota. Once the four month period has lapsed, South Dakota law applies.

Vern v. Finance America Company*® presents a good example of how
subsection 57A-9-103(2)(c) operates. In Fenn, the debtors purchased an out-
board boat and executed a retail installment contract. The contract was as-
signed to a finance company and the company filed a financing statement in
Virginia.?®® Subsequently, the debtors moved their boat to Florida and sev-
enteen months later applied for and obtained a certificate of title as required
by Florida law. The title did not note the finance company’s lien. Thereaf-
ter, the debtors filed for bankruptcy.?”°

During the bankruptcy proceedings, the finance company filed a se-
cured claim. The trustee objected to the claim asserting that the finance
company had failed to perfect its security interest.?’”! At the time of the
proceedings, Florida had enacted a statute equivalent to U.C.C. section 9-
103(2)(c).?’* As a result, the court denied the finance company secured sta-
tus because it had failed to note its lien upon the Florida certificate within
four months after the collateral reached Florida.?”

Accounts, General Intangibles and Mobile Goods

S.D.CLL. section 57A-9-103(3) specifies which state’s law governs
perfection when the collateral includes accounts, general intangibles or mo-
bile goods.?’* To qualify goods must be:

of a type normally used in more than one jurisdiction, such as motor
vehicles, trailers, rolling stock, airplanes, shipping containers, road
building and construction machinery and commercial harvesting ma-
chinery and the like . . . [either] equipment or . . . inventory leased or
held for lease by the debtors to others, and . . . not covered by a certif-
icate of title described in subsection (2).27°

Mobility is not measured by whether or not goods are actually moved from

266. S.D.C.L. § 57A-9-103(2)(c) (Supp. 1982).
9267. Compare S.D.C.L. § 57A-9-103(1)(d) (Supp. 1982) and S.D.C.L. § 57A-9-103(2)(c) (Supp.
1982).

268. 19 Bankr. 155, 33 U.C.C. Rep. Serv. (Callaghan) 1491 (N.D. Fla. 1982).

269. /d. at 156, 33 U.C.C. Rep. Serv. (Callaghan) at 1491-92.

270. 1d. at 156, 33 U.C.C. Rep. Serv. (Callaghan) at 1492,

271. Md.

272. 1d.

273. 1d.

274, See S.D.C.L. § 57A-9-103(3)(e) (Supp. 1982).

275. S.D.C.L. § 57A-9-103(3)(a) (Supp. 1982).
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state to state.?’® Goods need not be used in more than one state to qualify as
mobile goods.?’”” Goods are mobile merely if they are of a type normally
used in more than one jurisdiction.?’®

Subsection 57A-9-103(3)(b) sets forth the choice of law rule for ac-
counts, general intangibles and mobile goods. Subsection 57A-9-103(3)(b)
provides that “[t]he law . . . of the jurisdiction in which the debtor is located
governs the perfection and the effect of perfection or non-perfection of the
security interest.”?’® Furthermore, a debtor is deemed to be located at his
place of business.?*® If the debtor has more than one place of business, the
debtor’s location is his or her chief executive office.?®! If the debtor does not
have a place of business, location is the debtor’s residence.?®2

S.D.C.L. section 57A-9-103(3) also specifies which state’s law governs
perfection when the debtor changes locations.?®* A security interest which is
perfected under the law of a state where the debtor is located remains per-
fected for at least four months after the debtor changes his location.®* If a
secured creditor fails to perfect the security interest according to the law of
the new state within the four month period, the security interest is deemed
unperfected.?®*

Farina v. Ford Motor Credit Co. ,*®*® demonstrates the effects of S.D.C.L.
section 57A-9-103(3). In Farina, a debtor purchased a tractor from Thomp-
sen Machine and executed a security agreement. Thompsen Machine as-
signed the agreement to Ford Motor Credit Company (Ford). Ford filed a
financing statement in Maine on December 20, 1979.2%

The debtor intended to use the tractor in the states of Maine and New
Hampshire. The debtor claimed that Ford failed to perfect its security inter-
est because Ford did not file in New Hampshire. Since the debtor’s business
extended into both Maine and New Hampshire, the debtor claimed that
Ford had to file in both states.?%*

The Farina court found that U.C.C. section 9-103(3) applied because
the tractor was mobile and was classified as equipment.?®®> Accordingly, the
court ruled that the state law where the debtor was located controlled perfec-
tion.”° Since the essential functions of the debtor’s business occurred in

276. Ingersoll-Rand Fin. Corp. v. Hunley, 11 Bankr. 528, 532, 31 U.C.C. Rep. Serv. (Calla-
ghan) 1114, 1119-20 (W.D. Va. 1981).

277. Hd.

278. U.C.C. § 9-103 comment 5 (1972).

279. S.D.C.L. § 57A-9-103(3)(b) (Supp. 1982).

280. S.D.C.L. § 57A-9-103(3)(d) (Supp. 1982).

281. /d.

282. M.
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Maine, the court found that the debtor’s principal place of business was lo-
cated in Maine.”' Consequently, Maine’s law governed perfection. Be-
cause Maine law requires a Maine filing, Ford had perfected its interest.?*2

Chattel Paper

S.D.C.L. section 57A-9-103(4) sets forth the rules governing the perfec-
tion of security interests in chattel paper. Subsection 57A-9-103(4) states
that the rules set forth in S.D.C.L. section 57A-9-103(1) apply for secured
parties perfecting by possession.?®® If a secured party perfects a security
interest in some other manner other than by possession, the rules set forth in
S.D.C.L. section 57A-9-103(3) apply.?®* Consequently, the “last event” rule
governs the perfection of a security interest in chattel paper perfected by
possession. The debtor’s location, however, determines perfection when the
secured party perfects by methods other than possession.

Minerals

S.D.C.L. section 57A-9-103(5) contains the rules governing the perfec-
tion of interests in minerals. This section, however, applies only to security
interests created in minerals “before extraction and which attaches thereto
as extracted or which attaches to an account resulting from the sale thereof
at the wellhead or minehead.””®* Consequently, if a security interest arises
after the time of extraction, subsection 57A-9-103(5) does not apply. Sub-
section 57A-9-103(5) states that perfection, the effect of perfection or
nonperfection of a security interest in minerals is governed by the law of the
jurisdiction wherein the wellhead or minehead is located.?*¢

CONCLUSION

In 1982, the South Dakota Legislature enacted significant amendments
to S.D.C.L. chapter 57A-9 dealing with secured transactions. This comment
has identified and analysed the major changes initiated by the 1982 amend-
ments. Because South Dakota’s large agricultural sector demands a consid-
erable volume of credit, particular emphasis was placed on secured
transactions in the agricultural context.

SusaN KAY ALEXANDER
ROGER W. DAMGAARD
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