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I. Introduction

Congress enacted the Organic Foods Production Act (“OFPA”) of 1990" to create “national
standards governing the marketing of certain agricultural products as organically produced products,”
(2) assure consumers that “organically produced products meet a consistent standard,” and (3)
facilitate “interstate commerce in fresh and processed food that is organically produced.” OFPA
requires the USDA Secretary to establish national standards for organic production and handling
consistent with OFPA. On December 21, 2000, the USDA published a final rule that created these
national standards.® The combination of OFPA and the final rule created the National Organic
Program (“NOP”). As of October 21, 2002, for a “producer” or “handler” to sell, label, or represent
agricultural products as “organic,” that producer or handler must comply with all applicable
requirements set forth in the OFPA and the final rule.*

NOP operates through a system in which USDA-accredited agents certify that producers and
handlers comply with all applicable NOP requirements. It sets forth standards with which entities and
individuals must comply to be accredited as certifying agents, as well as requirements with which
producers and handlers of production and handling operations must comply to be certified. The NOP
also establishes organic standards that govern crop and livestock production and the handling of
these products. These standards require, among other things, that producers and handlers submit an
organic system plan that describes all aspects of production and handling.

NOP publishes a national list of substances that are allowed or prohibited for use in organic
production and handling. NOP also establishes requirements that govern the labels, labeling, and
market information for organic products. NOP permits states to create their own organic programs,
subject to conditions and requirements set forth in NOP. NOP enforcement mechanisms ensure that
certifying agents, producers, and handlers comply with NOP requirements. NOP provisions govern
the importation and exportation of organic products, and establishes mediation and adverse action
appeals processes.

t 7 U.S.C. 88 6501-6522.

% |d. at § 6501.

® NOP is administered by the Agricultural Marketing Service, an agency of the USDA. See
http://www.ams./nop/indexIE.htm. For an excellent resource on NOP, see
http://attra.ncat.org/attra-pub/nop.html and http://attra.ncat.org/attra-pub/PDF/organcert.pdf (Appropriate
Technology Transfer for Rural Areas (ATTRA)).

* The NOP establishes four categories of “organic” products: (1) “100 percent organic”; (2)
“organic”; (3) “made with organic (specified ingredients or food group(s)”; and (4) “products with less than
70 percent organically produced ingredients.” These categories are addressed in Part D of this article and
are set forth at 7 C.F.R. § 205.301. Unless otherwise indicated, the term “organic” as used in this article
collectively refers to products qualifying in any one of these four categories.
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This article examines the legal aspects of NOP. It focuses on the requirements set forth in the
final rule and OFPA. This article is intended to be helpful for lawyers and non-lawyers alike who are
interested or involved with organic production and handling.

It is useful to understand how and why NOP was created. The practice of producing
organically grown agricultural products has existed for several decades in the United States, evolving
from a small-scale and localized system into a highly organized and global production and marketing
system.®> These changes have spurred the organic industry to establish uniform standards for organic
production and marketing.

As a result, private organizations and some states developed a third-party certification system.
This system required a third-party to determine that the producer or processor had complied with its
particular requirements for organic production, in order to be certified. This allowed the producer or
processor to represent to consumers that its product had been produced and processed in
accordance with that third-party’s standards for organic production. Although this was a positive
development for the organic industry, the goal of creating uniform standards for organic production
and marketing fell short.

This goal remained unaccomplished because the standards for organic production often
differed from one third-party certifier to another, as well from one state to another. Many third parties
refused to recognize products that were certified by other certifying organizations because of differing
standards, thereby impeding the flow of organic products into the marketplace and across state lines.
This lack of uniformity in organic production standards was a significant problem. For example,
organic livestock producers that needed organic feed for their operations in order to be certified and
processors that needed to purchase organic ingredients for their processing operations were often
unable to purchase the feed or ingredients that they needed because the feed or ingredients were
certified under standards not recognized by the third-party that certified the producer or processor.
Another problem was the lack of effective enforcement mechanisms to combat fraud and other
violations.

Recognizing these problems, Congress enacted OFPA and authorized the USDA Secretary to
promulgate regulations. The result was NOP, a comprehensive statutory and regulatory framework
governing all stages of organic production and handling. For a producer or handler to sell, label, or
represent agricultural products as “organic,” the producer or handler must comply with all applicable
NOP requirements.

Il. The National Organic Program

A. Definitions

The definitions provided below are basic to understanding NOP and are used frequently
throughout its provisions.

® See Carolyn Dimitri & Catherine Greene, Recent Growth Patterns in the U.S. Organic Foods
Market, Economic Research Service/lUSDA/AIB-777 (Sept. 2002), available at
http://www.ers.usda.gov/publications/aib777/; Catherine Greene & Amy Kremen, U.S. Organic Farming in
2000-2001: Adoption of Certified Systems, Economic Research Service/lUSDA/AIB-780 (Feb. 2003),
available at http://www.ers.usda.gov/publications/aib780/.
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