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A National AgLaw Center Research Note

Should Potential Long-Term Health Care Needs
Be a Part of Your Farm Estate Plan?

Roger A. McEowen*

Long-term hedlth care is becoming an important issue for an increasing number of people. Not
only are people living longer than a any time in the past, the cost of long-term care continues to rise.
Before 1980, the median age of the population in the United States was 30;* estimates are that by 2010
the median age will be 37 — the present median age of Horidians? The fastest growing portion of the
population is those over age 65 and, of that group, the segment conssting of those over the age of 85 is
growing the fastest. As people grow older, they tend to have more hedth problems, with some people
requiring long-term hedlth care. Consequently, one of the most pressng problems facing a significant
portion of the ederly is the cost of long-term hedth care. 1997 data from the American Hedth Care
Asociaion indicates that the average American male can expect to spend $56,895 on long-term care
and the average woman $124,370.3

In the United States, the average cost of nursing home care is about $4,000 per montht and can

exceed $9,000 each month in Alaska.® Thus, a mgor concern is how to pay for long-term hedlth care
and, & the same time, preserve family assets from being depleted.

Long-Term Health Care Payment Options

There are various methods of paying for long-term hedth care.  Some people choose to pay the
cost out of their own private funds. Others purchase long-term hedth care insurance. Another option
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is to rdy on government benefits such as Medicare, federd or state veterans benefits, and Medicaid to
cover someor al of the cost of long-term care.

Private funds. With the average cost of nursing home care approximating $35,000-$60,000 per
year, a sgnificant number of elderly may not be able to afford to pay for nursng home care with their
own funds. Assigted living may be a less expensive option, but it till averages more than $20,000
anudly.® Some ddely people may be able to utilize in-home care, in which care is generdly viewed
as the least costly option, presently running about $15,000 per year,” However, in-home care may not
be practicd for many elderly.

Qudified long-term care expenses are deductible as itemized deductions to the extert all
deductible medica expenses exceed 7.5 percent of the taxpayer's adjusted gross income. Qualified
expenses must be (1) incurred for necessary diagnodtic, preventative, therapeutic, curing, tresting,
mitigeting, rehebilitative services, and maintenance and persona care services, and (2) be required by
a chronicdly ill individua and provided pursuant to a plan of care prescribed by a licensed hedth care
prectitioner.  An individud is chronicdly ill if a licensed hedth care practitioner has certified the
individua as ether (1) unable, for a least 90 days, to peform at least two activities of daily living
without subgantiad assgtance from another individual because of a loss of functiond capacity
(activities of daly living indude eating, toileting, trandfering, bathing, dressng and continence) or
requiring substantid supervision to be protected from thrests and safety because of severe cognitive
imparment.

Long-term care insurance. Long-term care insurance can be a viable way of paying the cost of
long-term care in the right Stuation. However, current estimates are that fewer than 10 percent of the
elderly are covered by such policies? and edimates are that long-term care insurance will never be a
mgor player in finandng the cost of long-term care. Many may not be aware of the avallability of
long-term care insurance, and some may be living under the assumption that they will never need long-
term care or that ther children will provide for their care. In addition, the cost of long-term care
insurance may be a dgnificant barrier for some, paticularly those that are relatively older or have
medicd problems at the time an attempt is made to acquire coverage® But, while the premiums may
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seem high, they are dgnificantly lower than the cost of any potential long-term care.® The cost of a
long-term care policy is less the younger the potentid insured. At age 65 approximately 25 percent of
al applicants for long-term care insurance will be denied due to lack of insurability. So, the sooner the
better with respect to checking into the viability of long-term care insurance.

The cost of most long-term care insurance is deductible as a medica expense because the

policies are generdly trested as if they were accident or hedth insurance policies.'* In accordance
with Revenue Procedure 2002-70,*? for taxpayers who itemize their deductions, the deductible portion
istied to the taxpayer’ s age a the end of the tax year as follows:

Age of Taxpayer & End of Tax Year Insurance Premium Deduction Limit

2003 2003

40 or under $240 $250

411050 450 470

51 to 60 900 940

61to 70 2,390 2,510

71 or older 2,990 3,130

Example:

Harvey and Hannah are 68 and 60 years old, respectively. They each
have a long-term care policy with lifetime benefits. Harvey's premium
is $5,000 annudly and Hannah's is $3,500. They itemize their persona
deductions, and have $6,000 of deductible medical expenses other than
the long-term care insurance, which exceeds 7.5 percent of their adjusted
gross income.  For 2002, $2,390 of the premium on Harvey's policy is
deductible, but only $900 of the premium on Hannah's policy is
deductible. The total deductible amount attributable to their policies is,
therefore, $3,290. The actud benefit of the deduction to Harvey and
Hannah will depend on their tax bracket.

10" Many long-termcare policies are guaranteed renewable, which means coverage cannot be canceled by aninsurance
company, nor can premiums beraised on anindividual basis because of increasing age or declining health. In general,

premiums on this type of policy can only beraised on aclass basis that affectsall policyholders with that particular
insurance company in that class, and then only with the approval of the state insurance commissioner.

11 Tobedeductible as amedical expense, along-termcare insurance policy mustbe guaranteed renewable; not provide
foracash surrender value or other money that can be paid, assigned, pledged orborrowed; providethat refunds, other
than refunds on the death to theinsured or complete surrender or cancellation, and dividends under the contract must
be used only to reduce future premiums or increase future benefits; and not pay or reimburse expensesincurred for
services or items that would be reimbursed under Medicare, except where Medicare is asecondary payer, or thecontract
makes per diem or other periodic payments without regard to expenses. |.R.C. §7702B(b).

12| RB. 2002-46.



Qualified long-term care expenses not covered by insurance are deductible as itemized medica
expense deductions. Also, if a long-term care policy pays for nonmedica cods, the costs for these
services in excess of the insurance coverage is not deductible®® Likewise, if the reason for being in a
long-term care fadility is persond, then the cost of meals and lodging paid by the taxpayer above the
amount the insurance paysis not a deductible medica expense.

Medicare. Medicare is a federad insurance program tha provides medicad benefits for the
dderlly and the disabled.'* Medicare Pat A covers hospital and skilled nursing facility care. No
premium is required for Part A from persons entitled to receive retirement or disability benefits from
Socia Security. Persons age 65 or older who do not quaify for Socia Security can obtain Pat A
coverage by paying a premium and enrdling in Medicare Part B, which pays for physicians. To be
digible for nurang home coverage under Part A, a paient mus be hospitdized for a period of at least
three days under a stay covered by Medicare and must be discharged from the hospital into the nursing
home within 30 days after hospital discharge. Also, a physcian mugt certify that the medicd care is
needed and the patient must require dally skilled nurang or skilled rehabilitation services that can only
be provided at a skilled nurdng fadlity on an inpatient bass for treetment of a condition for which the
patient was hospitdized. For skilled care received in a nursang home, Medicare provides coverage for
up to 100 days during a spell of iliness. The first 20 days are paid in full. Theresfter, the patient has a
co-payment of $101.50 a day for 2002 for days 21 through 100, with Medicare paying the difference.
After day 100, Medicare does not provide coverage.*®

Medicare provides minima coverage for home care and no coverage for asssted living, except
to the extent that the facility provides skilled care through a third-party provider.

Veterans Adminigration. The United States Veterans Adminigtration (VA) owns and operates
agoproximately 115 nurdng fadlities, with the VA providing ether “skilled” or “intermediate’ care in
those fadlities The Veterans Millennium Hedth Care and Bendfits Act'® requires that nursng home
care be provided to (1) any Veteran requiring nursng home care for a service-connected disability; and
(2 any Veteran with a service-connected disability rated at 70 percent disabling or above. Nursing
home care is provided to other Veterans on a“ space available’ basis.

13 In addition, beginningin 2003, sole proprietors, partners, 2 percent and greater shareholders of S-corporations and
LLC members will be able to deduct 100 percent of the eligible long-term care premium. Also, beginning in 2003,
benefits paid on a qualified long-term care insurance policy to an individual are not taxableincome aslong as benefit
payments above $220 per day do not exceed the actual cost of care.

14 42 U.SC. 881395-1395xx.

15 Current estimates are that Medicare pays approximately 25percent of all nursing home bills. See supra. note 1,
at 81.02[B][1].

16 33U.S.C. §1710A.



Medicad. Medicad is a federd-state program of medicad assstance for low-income
individuds who are aged, blind or disabled.!” Medicaid covers most of the costs of long-term nursing
home care &fter the patient (and spouse) exhausts financial resources®  Consequently, if an
individud’s estate plamning objective is to presarve assats for the family, estate planning in the
Medicad context typicdly involves a combination of converting assets and resources that would be
counted toward Medicad dighility (and subject to depletion) to non-countable assets, spending down
resources, and transferring assets to other family members either outright or via trust.*

To be dighble for Medicad in many states, an individua must reduce his or her share of
countable assets to approximatdy $2,000. Resources exempt from the Medicaid digibility caculation
indude (1) one automobile if used by the individua or a member of the family for employment or
medica transportation or transportation of a handicapped person (otherwise, only $4,500 of the vdue
of the automobile is excluded from the resource limit); (2) the home, if the gpplicant plans to return
home; (3) property used in a trade or business;®® (4) property used for sdlf-support or employmert; (5)
personal effects and household goods up to $2,000; (6) wedding and engagement rings, medical
devices, life insurance with a total face vaue of $1,500 or less, or term insurance regardless of face
vaue and (7) certain income-producing property.?  Whether or not a retirement account or IRA is a
countable asset varies from jurisdiction to juridiction.  All income, including Socia Security and
penson income, is pad to the nurang home. The Medicaid recipient is entitled to a persond needs
dlowance of $30-$60 dollars per month. A spouse of a Medicaid recipient (known as the community
spouse) is entitled to keep one-half of the couple's countable assets up to $90,660 for 2003, and is
entitted to a minimum monthly income of $1,493 through June 30, 2003, and $1,515 effective July 1,
2003.

1742 U.SC. §139.

18 Medicaid currently paysin excess of 60 percent of all nursing home and assisted living costs, and about 40% of
all long-term care costs. See supra. note 1 at Chapter 7.

19 Foradetailed discussion of long-termheal th care planning techniques involving Medicaid, see Roger A. McEowen

& Neil E. Harl, Estate Planning for the Elderly and Disabled: Organizing the Estate to Qualify for Federal Medical
Extended Care Assistance, 24 IND. L. Rev. 1379 (1991); Roger A. McEowen, Estate Planning For Farm and Ranch
Families Facing Long-Term Health Care, 73 NeB. L. REv. 104 (1994).

20 Theline between investment assets and trade or business assets in a setting of lease of farm or ranch property is
unclear.

21 A completelist of noncountable assetsis contained at 42 U.S.C. §1382b.
22 42 U.SC. §139%r-5(c)(1)(A)(ii).

23 The amount is pegged at 150 percent of the monthly poverty guideline for acouple. 42 U.S.C. 1396r-5(d)(3)(B)(i)-

(iif). The present poverty rate can be found at 68 Fed. Reg. 6456-6458 (Feb. 7, 2003). Also, the resource allowance
minimum is $18,132 for 2003, and the maximum income allowance is $2,267 (for 2003).



Example:
John Smith is 70 years old and has recently entered a nursng home. He
receives $1,100 per month in Socid Security benefits and Mary, his wife who remains
a home, receives $600 per month in Socid Security benefits. John and Mary jointly
own ther home, an automobile, a $50,000 C.D. and have an $800 bdance in ther
checking account. John gpplies for Medicaid benefits. Both a resource determination
and income determination will have to be made.

Resource Determination. John and Mary’s home and automobile are exempt resources
(non-countable assets), but the C.D. and the balance in the checking account are
avalable resources for Medicad digibility purposes. The tota of the available
resources is $50,800, and one-half of that amount is $25,400. Thus, $25,400 will be
dlocated to Mary, and $25,400 will be deemed available to John for Medicaid
digibility purposes. John will not be digible for Medicad benefits until he spends his
$25,400 share down to $2,000.

Income Determination.  When John becomes digible for Medicad, an income
dlowance will be cdculated. John and Mary have a tota monthly income of $1,700,
$1,493 of which can be preserved for Mary. Thus, Mary would be entitled to her $600
monthly Social Security benefits plus an additiond $893 of John's monthly Socid
Security benefits.  The remainder of John's income, $207, would have to be spent on
his nursng home care with Medicaid covering the baance.

Medicaid Planning — Policy and Ethical Concerns

Some people druggle with the idea of trandferring assets to other family members with the
intent of protecting those assets againgt depletion paying for long-term hedth care when sufficient
wedth is present to cover the cost of care. Present law permits outright transfers made more than three
years before an application for Medicaid is made® In other words, at the time a Medicaid applicaion
is made, the vaue of dl uncompensated asset transfers made within the previous three years is deemed
avaldble to the Medicaid applicant for digibility purposes. Trandfers in trust are subject to a five-year
“look-back” period.?> So, one planning option is to s&t aside enough funds to pay the nursing home
bill for three (or five) years, trandfer assats to start the “look-back” period running, and then make a
Medicad application after the three (or five) year window has expired. Thus, it is possble, with
proper planning, to preserve wedth for the family and, over time achieve Medicad digibility.?

24 42 U.S.C. §1396p(0)(1)(A).
25 42U.S.C. §1396p(c)(2).

26 The federal gift tax and carry-over basis for gifted assets in the hands of donees provides a tax disincentive to

transfer assets for Medicaid eligibility purposes. Forthosethat have achieved their wealth through asset appreciation,
the tax cost of making gifts could outweigh the benefit of utilizing Medicaid to pay for long-term health care.



While the legdity of certain asset transfers doesn’'t solve the ethica question many face, the redity is
that many people who can afford to pay for their own long-term care choose to do s0.

Conclusion

Long-term hedth care planning should be considered an important part of the overal family
estate plan. This is paticularly true if an objective of the family estate plan is to accomplish an
intergenerationa transfer of wedth to subsequent generations. Clearly, earlier planning for long-term
hedlth care provides more options for the family.

The research note was prepared in May, 2003.
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27 |tisinteresting to note that amajor issue presently before the Congressis an attempt to make the one-year repeal

of the federal estate tax (in 2010) permanent. Such a move would enable the very wealthy to passtheir entire estates
totheir children tax-free, with the cost of repeal being bornelargely by thosethat would not benefit fromrepeal because
their estates are not of sufficient size to be subject to federal estate tax.



